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Th«  eo^  fKfiMd  hcrt  hat  b—n  r«produc«d  thanks ' 
to  th«  g«n«ro«ity  of: 

Laa  Library, 

Uhlvarslty  of  Vastern  Ontario. 

Tho  imoflot  appooring  horo  wm  tho  boat  qualtty 
poaaiblo  contidorinfl  tha  condition  and  fagibijity 
of  tfia  original' copy  and  in  Itaaping  with  tha 
filming  contract  apacificationa. 


Original  copiaa  in  printad  papar  eovara  araillmad 
baginning  with  tha  l^nt  covar  and  andingfon 
tha  laat  paga  with  a  printad  or  illuatratadlmpraa- 
sion.  or  tha  bbck  covar  whan  apprbpriata.  All 
othor  original  copiaa  art  filmad  baginning  on  tha 
firat  paga  with  a  printad  or  iiluatratad  impraa- 
aion,  and  anding  on  tha  laat  paga  with  a  printad 
or  iiluatratad  impraaalon. 


Tha  laat  racordad  frama  on  aach  microficha:  ^ 
•hail  contain  tha  tymboi  ^-^  (moaning  "CON- 
TINUED"), or  tha  symbol  ▼.(moaning  "END"), 
whichavar  appiiaa.  » 

Mapa.  plataa,  charts,  ate.  may  ba  filmad  at 
diffarant  raduction  ratios.  Thosa  too  larga  to  ba 
antiraiy  includad  in  ono  axposuro  ara  filmad 
baginningt  in  tha  uppar  laft  hand  corner,  iaft  to 
right  and  tbp  to-bottom,  aa  many  framaa  aa 
Yaquirad.  Tha  following  diagrama  lllustrata  tha 
mathod: 


L'axamplaira  fllmA  fut  raprodiiit  firica  A  la 
gAnArosit*  da: 

■J      '  '  -    ,  '  . 

LaM  Library, 
Urtlyoralty  of,  Waatam  Ontario. 

Las  imagas  sutvantas  ont  iti  raproduitas  svac  la 
plua  grand  soin.  compt,a  tanu  da  la  conjcJition  at 
da  la  nattat*  da  l'axamplaira  film*,  at  on 
conformity  avac  laa  conditiona  du  contrat  da 
filmaga. 

Laa  axamplairaa  originatix  dont  la  couvartura  ^n 
papiar  aat  imprimia  sont  fiim^s  wi  eommancant 
par  la  pramiar  plat  at  an  tarminant  soil  par  la 
darniAra  paga  qui  comporta  una  amprainta 
d'imprassion  ou  d'iilustration.  soit  par  la  sacohd 
plat,  aaidn  la  eas.  Tous  laa  autraa  axamplairaa 
originaux  sont  filmAs. an  eomman$ai|t  par  la^. 
pramiltfa  paga  qui  comporta  una  amlpirainta'  '' 
d'impraaaion  ou  d'illuatratlon  ai  aa  tarminant  par 
la  darniAra  paga  qui  comporto  una  talla 
am0rainta. 

» 

Un  daa  symbolaa  suivami  apparaftra  sur  la   ] 
darniira  imagi  da  chaqua  microficha.  salon  ^a 
caa:  la  symbols  — ^  signifia  "A  SUIVRE".  la 
symbols  ▼  signifia  "FIN". 

Laa  cartaa.  planchaa.  tabiaaux.  ate.  pauvant  dtrs 
filmAs  i  daa  taux  da  riduction  diffArants.' 
Lorsqua  la  document  ast  trap  grand  P9ur  itra 
raproduit  an  un  saul  ciiehA.  ii  aat  filmi  A  partir 
da  I'angia  supiriaur  gaucha.  da  gaucha  i  droita. 
at  da  haut  an  baa.  an  pranant  la  nombra 
d'intagaa  n^cassaira.  Las  diagramfnaa  suivants 
iliustrant  la  mithoda.  .      *   .'  . 
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OASES  REPORTED  IN  VOLS.  I— IV,  Q.B^ 

WaiOB  OATI  BUM  OARRJID  FUtmiKR.  „ 


# 


[«J.  B.  nfers  to  Montreal  Law  Reports,  Qnien's  Bench  Sena*] 

Aflen  &  Merchants  Marine  Ins.  Co.,  3  Q.B.  293 ;  afBnned  by  Supreme 

Court,  16  C&a'.  aCR  48§.        ,,  ^^ 

Banqued'Epargnes  &  Buique  Jacques^Jartier,  2  ij.  B.  64  ;  reveroed  by 
Privy  Ck)jincil,  11  Leg,  News,  66. 
.  Bamurd  &  Motoon,  3  Q.  B.  348  ;  aflirmed  by  Supreme  Court,  15  Can.J3. 

>      C  p.  716. 

Black  &  Walker,  1  O.  B.  214  ;  affirmed  by  Sapreme^Conrt. 
Boyoe  &  Phoenix  Mutual  Life  Insurance  Ca,  2  Q.  Km ;  aflSnued  by 
Supreme  Court,  14  Can.  S.&II^T^. 

Brady*  Stewart,  2  Q.  R  272;  affirmed  by  Supreme  Court,  16  Can. 
S.  C.  R.  82. 

Brunet  &  L'Association  Pbariiiaceutiqne,  2  Q.  B.  362 ;  affirmed  by  Supreme 

Court,  14  Can.  S.  C.  R.  738. 
Cadwell  &  Shaw,  4  (^  B.  246 ;  affirmed  by  Supreme  Court,  12  Leg.  News, 

Central  Vermont  By.  Co.  &  Town  of  St.  Johns,  4  Q.  a  466  ;  revened  by 
Supreme  Court,  14  Can.  a  C  R.  288.  . 

Cit6  de  Montreal  &  Les  Eccl^siastiques  du  S^minaire  de  St.  Snlpice,  4 
Q.  B.  1 ;  reversed^y  Supreme  Court,  12  Leg.  News,  178 ;  leave  to 
appeal  to  Privy  Council  reftued,  12  Leg.  News,  281. 

Claude  &  Weir,  4  Q.  R 197^  affirmed  by  Supreme  Court,  12  Leg.  News,  isa 

Lompagnie  de  Navigation  de  Longueuil  A.  Cit6  de  Montr^l,  3  Q.  B.  172  • 
reversed  by  Supreme  Court,  15  Can.  a  a  R.  566.     '  ' 

Corporation  du  Comt«  d'OtUwa  &  La  Compagnie  du  Chemin  de  Fer  de 

Montreal,  Ottawa  &  Occidental.  1  Q.  B.  46 ;  affirmed  by  Supreme 
Court,  14  Can.  a  CI  R.  193. 

Cross  A  Windsor  Hotel  Ca,  2  Q.  B.  8  ;  affirmed  by  Sqpreme  Court.  12 
Can.aCLR.624.  ,  voo",!^ 

Dwwereau  &  Ixrtoumeux,  2  Q.  B.  367  j  affirmed  by  Supreme  Court,  12 
Can.a(;LR.3d7.  '  v>oar»,  i^c 

Dtaniiuon  Abattoir  Co.  A  Hedge,  1  Q.  B.  876 ;  affirmed  by  Supr^ 
Court,  9  Leg.  News,  4ia  '       f 

Dorion  &  Raion,  1  Q.  B.  483 ;  affirmed  in  part  by  Supreme  Court,  18 
Can.  a  C  R.  193. 

Exchange^Bank  of  Canada  A  La  Banque  du  ^ipU,.  3  Q.B.  232;  affirmed 
'     by  Supreme  Court,  10  Leg.  News,  362.  .        ««« 

FairbMu  A  Barlow,  2  Q.B.  382;  affirmed  by  Supreme  Courts  14  Can. S-C 
B.  217. 

Qrfgoire  &  Grtgdre,  2  Q.B.  228;  affirmed  by  Supreme  Court,  18 Can.  S.C. 

HeflbrMn   A^Watah.  2  (^B.  482;  affinned  by  Supreme  Ooort,  14  Cm. 
C).G.B.  738» 

Leger  A  Fonmief,  3  <^B.  124 ;  afflimed  by  Supreme  ConrL  i^  n,..  »  n  ^ 
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Newi,33.  '''^' '•^*'*«  by  HupwmeCourt,  12Leg. 

Bobiawn  &  Canadian  P*dfic  Railway  Co.   2  OB.    «, 

Supreme  Court,  14  Can.  8  C  B.  105        '  '  J®^*"****  by 
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REPORTS  OF  CASES 

DKOIDBD  IN  TH> 

COU^t  OP  QUEEN'S  BENCH 

IN  APPEAL,  '       -■^■■-  ; 


Montreal. 


\ 


January  27,  1888. 
Corain  Tessikr,  Cross,  Baby,  Church,  Dohbrty,  JJ. 

LA  CIT£  DE  MONTREAL 

{Plaintiff' in  Court  below), 
Appellant; 

AND 

iES  ECOLfiSIASTIQUES  DU  SfiMINAIBE  DE  ST 

^ULPICB  DE  MONTREAL 
■  i^tfendants  in  Court  below), 

y  •-     ,  Respondents. 

'^^^'^"■*^-*l  ^"^  («•)  ^'  6,  s.  26-Municipal  taxe^ 
'  amummU  for  toad  purposes— 'Educational  Inttitu- 
■Exemption.         fV 

""^5*W^  **"  i°<'«»»ent  of  «»  Saperior  6oart,  M.  L.K,  2  a  G 
266j,  that  the  uaMment  imposed  on  the  proprieton  benefited,  for 
the  wtj,f.workofalocdch««rter«ndforthebenefltofp«,^^ 

m  a  p^cokr  «cUon  of  the  aty  of  Montreal,  i.  not  a  maidZd  tia 
Wirt  in  the  moanlngof  41  Vict  (ax  ch.  6.B.  26,  bnt  i.  of  the  niZerf 

?.^fc"*[Il'l*^  ^^  munidpri  t«re.  aoooided  to  educational 
instillations  by  the  itatate  above  dted.  r*"""** 

T}ie 
Vw> 


ff^T^ 


ni  ajndgment  of  the  Superior  Collet, 


11 
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1888. 

Olt«  de 

Montreal 

it 

iMininaira  do 

bt-fculploo. 


NTBKAL  LiW   I(SFOBT8. 

Montreal  (LoRAliroBB,  J.),  December  81,  1885,.  which  is 
fully  reported  in  M.  L.  R.,  2  S.  C.  266-270. 

The  contidHtLnis  of  the  judgment  of  the  Superior  Oourt 
were  as  follows  \-r-  ^ 

"  La  Oour,  etc...  ^  - 

"  Attendn  que  la  demanderesse  rdclune,  par  son  action, 
une  taxe  sp^iale  pour  la  construction  d'un  6gout  en  face 
de  la  pTopri6t6  des  d6fondeurs  ; 

"  Attendu  que  les  d^fendeurs  out  'plaid6  que  la  pro- 
pri£t6  en  question  dtait,  k  I'^poque  ou  cet  6gout  a  kik  con- 
struit,  posB6d6e  et  occup^e  comme  maiscm  d'6ducation  ne 
recevant  ancune  subvention  de  la  mnnicipalit6  de  Mont- 
real ;  que  cette  propri6t6  Mait  alors,  comatte  elte  I'est  encore 
aujourd'hui,  exempte  des  taxes  municipales,  et  nptamment 
de  la  taxe  r6clam6e ;  \  | 

"  Attendu  que  les  parties  se  sont  donn6  des  admissions 
sur  les  faits,  et  qu'il  ne  reste  que  fa  question  de  re^ponsa- 
bilit6  k  juger ; 

"  GonBid6rant  qu'aux  termes  de  la  section  26  dn|cha||>i- 
tre  6  de  la  41  Yict.,  les  maisons  d'6duoation  qui  ne  refoi- 
vent  aucune  subvention  de  la  corpoxati^  ou  municipa- 
lity ou  elles  sont  situ6es,  ainsi  que  les  terrains^  sur  lesquels 
eHes  sont  6rig6eB  et  leurs  d6pendances,  sont  exemptes  des 
tM)tisations  municipales  et  scolaires.  quel  que  soit  Tacte 
en  vertu  duquel  ces  cotisations  sont  impos6es,  et  ^iionob- 
stant  toutes  dispositions  d  cedontraires ;      ° 

"  GonsidSrant  que,  bien  que  la  demanderesse  soil  I'dgie 
par  un  acte  special,  cependant  elle  est  soumise,  quant  k 
I'exemptiqn  ci-dessus,  aux  dispositions  du  dit  acte  qui  est 
postdrienr  k  la  charte  de  la  dite  demanderesse  ;        1 

".Gonsiddrant  que  les  termes  du  statut  sont  g6neraux 
et  prpclanaent  Texempti^n  de  toutes  taxes  qnelconqn^ ;. 

"  Oonsid^rant  que  I'i^pot  r6clam6  des  d6fendenr8\  est 
une  taxe  qui,  suivant  rhiterpr6tation  du  Gode  Munici^, 
artide  1^,  ifection  22,  donnerait  ouverture  k  I'exeiiiption 
T6clam6e  Whiles  d^fendeurp;  #5^;   /  •:     \ 

^  Gonsia^i|tnt  que  la  defense  des  d^fendeurs  eit  bien 
fon^^ ; 

"  Benvoie  ^'action  de  la  demanderesse  ave0''11^>en8, 
distraits,  etc.*1 
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.  OOUBT  OF  QPEENB  BENCH. 

Nov.  ig.issrj 

R.  Bey,  Q.  C,  for  the  appellant :—  „.«  „ 

La  question  8oulev#|  .|>ar  la  prfisente  contestation  est  8.!ltL 
dautant  plus  importj^^e.  en  ce  qui  concerne  le  trtsor  ^"*- 

municipal,  que  desa  soluti«>pd6pend  nombrede  reclama- 
tions de  m6me  nature  que  la  Cit6  est  en  frais  de  recou- 
vrer ;  en  effbt,  si  la  pretention  adverse  est  maintenue,  non 
seulement  les  maisons  d'Mucation,  mais  -les  figlises  les 
presbyteres,  les  maisons  de  charit6  et  autres  fetablisse-" 
ments  dfisignfis  dans  la  charte  de  la  dite  Cit6  (8T  Vict  oh* 
61),  seront  dfesormais  aflranchis  du  devoir  de  contribuer 
leur  quote-part  des  ameliorations  locales  qui  auront  6t6 
poursuivies  dans  leur  int6ret,  et  dont  Texficution  aura 
augmente  la  valeur,  tandis  que  cette  quote-part  sera  mise 
d  la  charge  des  autres  proprifitaires  de  la  localitfi  en  sus, 
de  ce  qu  lis  auront  k  supporter  pour  leurs  immeubles 

II  faudrait  urie  loi  bien  cl^re  et  bien  precise  pour  ius- 
tifler  une  telle  interpretation^  mais  non^seulement  I'on  ne 
pent  en  citer,  mais  celle  qui  iregit  la  matiere,  41  Vict.,  ch 
6,  s.  26,  est  loin  de  supporter  Ureille  pretention 

D'aprds  I'acte  cit6,  les  tem^es  de  1 'exemption  sont  va-^ 
^es  et  mdetermines,  les  maisons  d'6ducation  sont  decla- 
rees  exemptel  des  cottsations  mukicv>ales  et  scoUdres;  veut-on 
conclure  de  1&  que  la  Lfigislatiire  a  entendu  compiendre 
dauscette  categoric,  les  repartitions  faites  pour  ameliora- 
tions locales  telles  qu'eiargisse^ent  ou  ouverture  de  rues 
ou  de  places  publiques,  la  construction  d'egouts,  de  trot- 
toirs,etc.?     Qui.  dit  VHonorabl^  Juge  qui  aprononce  le 

illf  r?.  f^'^n"''  *PP'*'  '*  "  'f^*  apparemment  appuyfi 
surl  article  19,  paragraphe  22  ^u  Code  Municipal;  pour 
fonder  son  opinion.  I  «-   .  i~ 

Or,  independamment  de  ce  q  Je  ce  code  n'est  pas  loi 
dans  les  lumtes  de  la  Cite  de  Ml>ntr6al.  il  existe.  dans  la 
diarte  m6m^  de  cette  Cite,  telle  iu'amendee.  des  disposi^ 
ta<>miqui  deMontrent  que  son  re&acteur  a  constate  une 
djstmction  essentielle  entre  les  coLnions  et  les  ripariitum, 
et  que  c  est /en  vue  de  cette  distinction  qu'il  a  promuW 

"  r^™5"'P"**'**  *  *^^  ^*  «•  ^r  ^^  ^i*'*-  <^J»-  ''8.  dit  • 
Les  Ji^lises.  presbyteres  et  pajaia  episcopanx  snnt  ax.  - 
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••  empts  de  toutes  Ja^.  Les  ^tabliasements  oconpds  pour 
_-  ..  "  <ie8  fins  de  charil6  sont  exempts  des  taxes  municipales  or- 
imjnairede  "  dinairti  et  annuettes.'^ 

Cette  dernidre  d^siguation  prouve  dairement  que  Ton 
n'a  pas  voulu  donuer  d  ces  fitablissements  I'immunitfi 
qontre  les  rfepartitions,  tandis  que  d'apr^s  la  d6finitiou  du 
Code  Municipal,  lot:  cU.,  les  mots  taxe  municipate  compren- 
neut  non-seulement  les  taxes  ou  r6partitions  de   toute 
t  nature,  mais  toutes  redevances,  amendes  ou  p6nalit68,  etc. 
En  r^f(6rant  k  la  Oharte,  on  verra  que  cette  confusion  entre 
les  differentes  taxes,  redevances,  licences,  unendes  ou  p4- 
nalitds,  les  r6duisant  toutes  sous  la  mdme  appellation, 
n'existe  pas,  mais  an'  contraire,  que  chacun  de  ces  siyet6 
est  r6glement6  d'une  maniere  distincte  ;  et  si  dans  la  Pro- 
vince de  Qu6bec,  qui, est  i-figie  pdr  le  Code  Municipal,  la 
definition  des  mots  taxe  municipale  est  applicable,  elle  est 
entierement  sana^force  et  effet  dans  la  Cit6  de  Montr6al, 
ou  la  r^gle  est  diam^tralement  oppos^e. 
^  Que  Ton  veuille  bien  remarquer  que  la  rfipartition  dont 
I'effet  est  de  mettre  k  la  charge  de  chacun  une  part  du 
cout  a^une  amelioration,  suivant  I'avantage  que  son  im- 
meuble  6n  retire,  n'est  pas  unp  tuxe  dans  le  vrai  sens  du 
mot ;  le's  aut«urs  disent  que  la^«aa»  est  une  redevance  k 
laquelle  tons  les  membres  d'une  corporj^tion  contribuent  " 
pour  I'avantage  et  dans  un  intferdt  g6n6ral,  tandis  que  la 
repartition  est  la  quote-part  que  les  proprifitaires  d'une 
localite  plus/ou  moins  restreinte,  selon  l'6tenduedu  bene- 
fice, out  A  payer  en  proportion  de  la  plWvalue  donn6e  4 
leurs  immeubles.    De  nombreuses  decisions  reposant^ur 
cette  distinction  out  6t6  prononc6es  daks  ce  sens  par  les 
tribunaux  des  Etats-Unis  ou,  il  faut  bien  I'admettre,  la 
theorie  du  gouvernement  municipal  fest  parfaitement  com- 
prise, quoique  I'on  puisse  trouver  k  redire  &  la  fapondont 
elle  est  en  certains  endroits  mise  en  pratique. 

Dans  I'espdce,  il  ne  p'tigit  que  de  I'interpretation  juridi- 
que  de  termes  g6neral^ment  employes  en  matidre  muni- 
cipale, et  je  ne  crois  pas  qu'il  y  ait  A  ce  snjet  de  guides 
plus  surs  que  les  juges  eminents  qui,  dans  le  pays  voisin, 
ont,  en  maintes  occasions,  jug6  que  I'exemptioii  de  to«/ei 


Ik 


—     r^i- 


^ 

^''- 

'.Vi- :;  J'.' " 

ooiiBr  or  qdeb™  bench.  .' 

«aua  '       A        "»'""*"ni  reconnues,  a  donn6  son  enti^ra    ««h«IpI««. 
rfh««on  4  cette  doctrine,  fondfe  qa'elle  e.t  iJl.  'rf" 

Sen..        "'""•  "  '""™'"  "■*  '-""P'*"-  n^ou! 

iifrford^,  .—Harrison's  Mun.  Man   d  flOR  ««»«  /    * 
fV.m  note  .  ;  2  Dillon,  MnTC^'vT/,     \"?9 

potes .  cite  Lord  Coke  on  word  TaUiaire  •  Anirell    Wi^i, 
ways   p.  196.  nos.  172-178;  ll  John's'^.p^T-Y  p  f/ 

«  67    8R  vL  /n  .^"  11^  '  Burroughs.  Taxation,  p  ns 

IZ  'I         *•  ^^•^'  ^*'-  ^^'  ^  «  '  41  Vict.  (Q.),  ch  6  s  26 
Code  Mun..  art.  19,  par.  22.  ».  8^6  , 

Gr«#rfoii.  Q.C..  for  the  respondents  -' 

rement  le.  feite.    La  propri6t«  an,  laauelle  I«  rill^ 

Oft  r^  X  X     ^  ^'^"M^s  en  rertu  do  la  41  Vict  ch  fi  « 

"tne  ^t^r^^'''""''"'!^  ne  re^oivent^    ' 
"  ellaB  slnt^'J^r    •    ?  ^^'P^'^tion  ou  municipalit6  ou 

°"Mv  rngnm  =«t-^i««rt  d*peudances,^ef^reiei»pte8  des 
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6  MONTRVAL  LAW  RVPORm. 

"  ootisationi^  mnnicipales  et  8colaire«,,qaelqae  soit  I'acte 
"  on  (;harte  un  vertu  dnqael  <;es  cotisations  sont  impoA^es, 
"  et  (*ti  nonobfltant  toutes  dispoBitions  k  ce  contrairuB." 
Cotte  dispoHitioii  nouvolle  a  6t6  ajoat6e  k  la  sectiou  77/ 
BOUB-section  2,  da  chapitre  16  des  Btatuts  refondna  da 
Bas^Oanada.  JaBqa'4  cet  lyoat^  la  loi  n'exemptait  lea 
maisous  d'6ducation  que  des  cotiBations  sqolaires,  et  se 
lisait  comme  Huit :  "  Toub  les  bAtimentB  coiiBacrdB  k  I'ddu- 
"  catiou  oil  au  calto.  religieux,  preHbytdreB  et  toutes  insti- 
"  tutions  uharitables  ou  hdpitaux  incorpor^s  par  acta  da 
"  parlement,  et  1q  terrain  oa  emplacement  sor  Icqael  ils 
"  sont  6rig6s,  ainsi  que  les  cimetiires,  seront  exempts  de 
"  la  cotisation  impos6e  pour  les  fins  de  cet  acta." 

L'appelante  pretend  que  Texumption  6tablie  par  la  loi 
telle  que  cit6e  plus  h'aut  ne  s'applique  qa'aux  taxeis  on 
cotisations  d'une  mature  g^n6rale  et  non  pas  aux  cotisa* 
tions  sp^iales  de  th  nature  de  celles  r6clam6es  en  la  pr6- 
sente  instance.  Ij  est  bon  de  mettre  sons  les  yeux  de  la 
cour  les  diW£t<sn.tiiiextea  de  loi  6tablissant  les  exemptions 
de  taxes  afindemieux  faire  saisir  la  port6e  des  expres- 
sions dont  s'fst  servi  le  l^gislateur  dans  la  loi  invoqu^e 
'  en  favenr  des  intim6s.  I^a  cotisation  imposde  par  Tappe- 
lante  est  autoris6e  par  la  87  Vict.,  ch.  51,  s.  128,  s.  s.  42,  qui 
se  lit  comme  suit : 

128.  Le  conseil  de  la  dite  cit6  pourra  faire  des  rdgle-" 

ments  pour  les  objets  suivantf),  savoir :  42.  "  Pour 

"  r£gler  le  drainage  de  la  cit6,  et  pour  cotiser  les  propri6- 
"  taires  de  biens-fonds,  au  montant  de  tonte  somme  qui 
"  sera^fL^c^ssaire  pour  ddfrayer  le  cout  de  la  construction 
"  d'aucun  6gout  commui)  dans  toute  rue  de  la'cit^,  et 
"  dans  laquelle  tels  propridtaires  possMent  des  biens- 
"  fonds,  pour  r^gler  la  raaniere  dont  cette  cotisation  sera 
"  &ite,  pr^ley^e  et  pay6e."  X . 

Dans  une  disposition  amendant  la  charte  de  H  cit6  ap- 
pelante,  de  date  ant6rieure  ;  88  Vict.,  ch.  70,  s.  8,  certaines 
exemptions  sont  dtablies.  Le  texte  errant  ces  exemptions 
quoique  ne  s'appliqua^t  pas  k  la  classe  de  propridtaires 
dont  il  s'agit  en  cette  cause  doit  6tre  cit6  ici  poar  servir 
de  terme  de  comparaison  ^I'appui de  notro  interpretation- 


OOUBT  OP  QtlEElTO  BBNCR. 


'*>^ 


de  U  loi  qui  r6git  notre  caa :  "  J^e«  6glisea,  preabytArei/et 
"  palaia -fiplsoopaux  aont  exempta  de  toutee  taxea.  /Lob 
"  dtabliaaementa  occapfia  pour  dea  fina  de  charilff  aont 
"  exempta  dea  taxea  municipalea  ordinairea  et  ann*loll«w." 
Toiyoura  daaa  le  but  de  noua  aervir  k  I'appai  de  notre 
mter|>rttation,  d'autrea  diapoaitiona  analogaeai  titre  de 
contextea,  noua  oitona  encore  le  Code  Municipal,  art.  19, 
par.  22,  qui  dit :  •  La  terme  '  taxe  municipale  '  dSaigue  et 
"comprend:  lo,  toutea  taxea  et  contributiona  en  deniera 
"  impoa6a  par  lea  conaeila  municipaux  ou  en  vertu  de 

"  procAa-verbaux  ou  d'actea  de  rtpartitiona Ee  Code 

Civil  4  Particle  2009,  ae  lit  comme  auit:  "LeacrfeaAcea 
"  priviligifca  sur  lea  irameublea  aont  ci-apria  6num6r6ea  et 
"  prennent  rang  dana  I'ordfe  qui  auit  :...6o.  Lea  cotiaationa 
"etrtpartitiona."    Par  I'ar tide  2011,  0. 0.  lea  cotiaationa 
et  rfipartitiona  privil6gi6eB  aur  lea  irameublea,  aont :...... 

"8o.  Lea  cotiaationa  municipalea "  Noua  rfiftrona  en- 
core, comme  nouvel  exemple  que  lea  termea,  taxea  ou 
cotiaationa  employ6a  g6n6ralement  comprennent  lea  coti- 
aationa ap6cialea  comme  lea  g6n6ralea,  H  la  charte  de  la 
ville  de  Longueuil,  44-46  Vict.,  ch.  -76,  aa.  229,  280. 

Oomme  Ton  voit,  dana  cea  diffSrenta  textetf  de  lot  lea 
mots  taxea  et  cotiaationa  aont  employ6a  indiff5i»mment 
par  le  16gialateur  pour^xprimer  la  mdme  choae.  II  ^ua 
semble  qu'en  face  de  la  aect.  8  du  chapitre  78  de  1»  88 
Vict.,  il  eat  impoaaible  4  Pappelante  de  pouvoir  prfitendre 
que  rexpreaaioi^gfinfirale  "  taxea  ou  cotiaationa  "  ne  com- 
prend  que  lea  tkxea  et  cotiaationa  annuellea  et  ordinairea 
et  ne  peut  paa  a'appliquer  aux  taxea  ap^cialea.  II  eat  in- 
diflRSrent  que  Ton  ae  aerve  dea  expreaaiona  "  aerontexemp- 
tea  dea  taxea  ou  cotiaationa  "  ou  dea  expreaaiona  "  aeront 
exemptea  de  toutea  taxea  ou  cotiaationa"  ;  lea  deux  ma- 
nidrea  de  a'exprimer  aont  auaai  g^nfiralea  I'une  que  I'au- 
tre.  " 

L'appelante  appuie  aea  prfitentiona  aur  dea  deciaionft 
fitrangdrea  plua  on  moina  contradictoirea ;  elle  a  aurtout' 
recoura  i  la  juriaprudenbe  am6ricaine.    L'auteur  le  plua 
accr6dit6  but  cette  qUMtion,  aux  Btata-Unia,  Oooley  a  rt- 
anmd  la  doctrine  am^iine  dana  rax^pe  anivant ;  '« £b> 
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mptioni  are  pre,umed  la  b»  in  the  jmbtit  intereei  in  reUef  of 
tne  jmbltc  hurthent."  -'  ^ 

O'eit  en  wivaiit  oetto  rdglo  qu'Bux  Btata-Uni.  I'on  a 
reHtrmnt  I'oxomptioii  lorsqu'ello  6t.it  acox>rd6e  k  de.  cor- 
IK,ration«  pHv^H,,  pu  A  de*  .orporaW«.oompo«6««  d'une 
Hectiou  p««lmnotit  du  corps  de.  <.ontribaabl«i,  telle,  <,«e  ' 
e.  .%lise«  et  lea  corporationa  iii«titu6eH  pour  ane   Lx- 
taine  claaae  da  public.   Oette  raiaou  d'interpr6tation  c^«e 
dana  le  c«a  ou  Texeraption  a'appliquo  k  une  institution  4 
la  charge  du  public  en  gf,n6ral.  ce  qui  a  lieu  pour  lea  ' 
maisons  d'6ducation.  I'fiducation  dans  la  province  de  Qu^- 
bee  dtant  k  la  charge  et  sous  le  controle  de  I'Etat     Lea 
exemptions  accordfies  aux  maisons  d'Mucation  doivent 
done  6tre  conaid6r6e8  comme  6tant  dans  I'int6r6t  public 
en  g6n6ral  et  non  pas  dans  I'intfir^t  d'une  section  du  pu- 
blic en  particulier.-Taxer  soit  directement;  soit  indirec- 
toment,  soit  par  voie  de  cotisations  gfin^rales  Ju  cotisa- 
tions  spfeiales,  une  piaison  d'6di»cation.  c'est  dine  payer 
de  la  main  droite  pour  recevoir  de  la  main  gauJhe  ;  oc'eft 
le  publi<3  repr6sent6  par  un  certain  pouyoir  organis6^)r6- 
levant  des  Cotisations  sur  un  fitablissement  que  le  mdme 
public  est  oblig6  de  maintenir.     Quand  m«me  ces  cotisa- 
tions ou  taxes  sont  pour  travaux  dans  lea  rue?^  vis-i-vis  les 
propn6t68  pQS86d6e8  par  les  maisons. d'fed^cation,  on  ne 
peut  pas  dire  que  c'est  un  fitablisselnent  particulior  s'eu- 
nchissant  aux  dfepen^^dij^  public,  c'eet  le  public  s'enrichis- 
sant  k  ses  propres  ttfipens ;  c'est-i^dir©  qu'il  revient  an 
m6me  pour  les  contribuables  de  payer  le  co&t  des  travaux 
8p6ciaux  sans  pr6levier  sur  la  maison  d'fiducation  que  les 
contribuables  sont  obligfis  d'entretenir ;  car  si  cette  mai- 
son  d;6ducation^6iait  obIiy6e  de  payer  sa  part  de  I'amfi- 
lioration  publique,  les  ad&inistrateurs  d^  cette  propri6t6 
publique  pour  obtenir  les  moyelis-de  faire  ce  patement 
seraient  obligfes  de  pr61everWr  le  mdme  public.    Dans  le 
ca«  des  intimfis,  il  est  bien  vrai  que  rfitabliasement  eat 
entretenu  erftidrement  par  eux,  mais  ceci  ne  change  paa 
lea  raisops  ^ui  ont  fait  6tabUr  cette  exemption,  m  I'appli. 
cation  de-pett^  loi.    La  loi  a  616  faite  pour  toutes  les  mai- 
8Q08  d  6ducation  ne  recevant  pas  de  subvention  de  la  cor- 
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d«.  P*rticul.er«  jug„„t  A  propo.  dentretenir  A  leuni  pro-  «"  -i- 
pre«  d6(i,„.,  u„e  maison  d'6duo.tion.  cott«  m.ipon  «"  doT^  *'""i'^' 
,>««  Vetra.t6.d'u.«  maniire  mofn.  f.vorabl«^L "1^^  "WL^ 

1  on/pat  taxer  mi  Hemblable  6t«blia.omeiit  ^ 

Noi  en  vortii  d«  laquello  l^g  intiin6.  rficlament  I«ur 
exemption  n'a  pan  H6  faite  p<,ur  «„e  section  d™  pay.  Tu 

tJouB  «onUn,poa6ea,  et  <,e  nonob«t«,»t  toates  dispoaitioni.  A 
c^.  coatra.re.  dit  le  statat ;  la  m«me  rigle  .'appCrnc  . 

<U  le  torritoire  de  la  Oit6  de  MontrJl.  comS^ap!  ' 

•liquerait  dans  lo  reste  de  la  Province  "««"«•*?- 

PrenoBH  le  Code  Municipal,  qui  gouverne  la  plus  .rran- 
de  partie  de  la  province.  Ton  voit  qSe  I'article  7?2  6ta^« 
eant^les  exemptions  de  taxes  municipal's  ne  Li!  1 
d^nction  entre  les  cotisations  ,J^:^2rJtZZ: 
8p6c,ales  ;  or  comme  nous  I'avons  d6jA  fait  voir  par^W 
cle    9.  paragraphe  22  de  ce  Code,  le  lerme  "  tax^smun 
cipales  •    g6n6ralement  employ6.  comprend    es  taxTe 

pour  leurs  besoms  g6nfraux.  soit  en  vertu  de  m-ocW 
bauz  ou  (factes  de  repartitions  Ces  d«rniA..o  Proctn-ver- 
font  voir  ,„.  ,™  exeCp«„„rp«t  pT  Wic"?rr 
P.q».nt  .Hoi  bl»  .„  rtp.rtiti...^p*^iX!a.«  X 

ypaliW.  loc  Je,  on  ce8  chemine -ne  .oat  pia  i  la  ch     ' 

1*8  tMTHUx  dont  le  coat  ert  demandi  pM  l^pneii^t, 

rer  w  coul  ,« le»  propnft*.  BOB  eiembte.  d-imposiaon 
do  1.  dtf.B.e  de.  .Btmt. ;  «.tte  rtpna..  ro  d,oU  .  «H 
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rmnraftt  p«r8onHonnflur  Ia  Juge  TorrinSii  dont  !«  Jag». 

««nt  ••»  nkpp<)rl6  au  lervoluin«  du  "  Montrt'd  I^w  lU- 

"te^-'lZ.^  ''**'^**  "  C  i ,  pngt)  4fl0.  (^omiiiM  l«a  inAiniw  moyonii  Ataiont 
•  ontenuii  d*Qi  unu  r^ttonie  an  m^ritw  ai  afin  de  rondre 
I'appwl  pluR  faoile,  rftppeUnte  a'^at  d«aiat««  da  am  r6pona«     J^ 
«ri  droit,  lea  partiwa  ont  6t6  tiiitnnduea  d«  noaveau  aarJ^MV'' 
m6rit«  drtVaiitHoii  Honiiear  l«  Jugtf  Ijorang»rqui  a  raiC  «^ 
lejugemeut  dout  eat  appt)!.  a    T^M. 

Churth,  J.,  (for  the  majority  of  the  Court):-?  «J|Hl:         'f 
The  action  ia  brought  to  recover  from  the  reapondentt  f 
(defendanta  ill  the  t)6urt  below)  the  aum  of  |861.90,  bi^ng 
one-half  of  the  <!oat  iof  a  <;ertain  drain  made  by  the  Corpo- 
ration in  froiit  of  the  reapondenta' property  bearing  the 
cadaatral  number  1717.  i  ^  " 

The  defendanta  pleaded  they  wens  under  the  provi- 
■iona  of  the  Uw  41  Vic,  oap.  6,  »ec.  26,  amending  C.  S.  L. 
cap.  16,  uec^in,  exempt  from  all  municipal  and  aoholaatio      • 
taiation.^g^Wr  ^ 

The  putties  are  agreed  aa  to  4h^  facta  of  the  case,  and 
the  only  question  to  be  decided  ia  one  of  Uw,  via.,  the  in- 
terpretation of  the  statuteajuBt  cited. 

The  judgment  of  the  Court  below  mainfilned  the  pre- 
tenaiona  of  the  defendanta  (reapondenta)  a^d  declared  the 
property  exempt.  v 

In  determining  the  question  raiaed  in#thia^  action  cer- 
tain well-defined  principles  muat  constantly  ^e  kept  in 
mind  in  determining  the  truej^j^ikscopto  and^meanilig 
of  the  Btat^^fi  invoked  by  t^^NKM^  wel^jM^osi^  "^ 
relied  npon^y  the  plaintiff.  jwMpMP         ''W^ 

It  is  not  contested,  and  in^SnTcould  not  be,  that  the 
charter  of  the  citjr  of  Montreal  does  not  confer  general  aa  - 
well  as  special  powers  of  taxation  and  assessment ;  that 
these  powera  may  be  exercised  over  the  whole  of  the 
.  rateable  property  of  the  municipality  for  geaenl  pnrpoi^s  ' 
— fioir  sect.  78  of  the  charter  provides  that  it  sWl  be  ja^^ 
f^»i^^Hie  said  Council  to  make  by-laws  for  fj^^imposi- 
tiolTand  levy  of  an  annual  assessment  on.idl  real  ahd 
personal  property,  or  both,  in  the  said  city,  Or  upon  the 
-      ■.     "  ;?    ■  ^-  ' 
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owners  or  oocupium  thereof  for  a  snm  not  iieeding  80 
cei^ts.for  «v«ry  four  dollarlof  the  sM<Ni««d  ymHy  vslue 
iiiid  s«)t.  70  provid*.  it  shall  be  payable  annually ;  oraysn 
lor  special  puri)Os«s,— «**  .ub-sf«t.  4t  of  nmi.  m,  which 
says :    '  The  Naid  Oounoll  may  make  by-lawtfto  re^cnlate 
•^  the  s«w«rage  of^he  said  vily,  and  to  asseiis  pw.prietor» 
"  of  real  estate  to  soch  amount  as  msy  b<f  iitHMtMary  to  de- 
".iVay  the  eipenses  of  making  any  common  Kower  in  any 
I  street  of  the  «ity.  in  which  snch  proprietors  own  pro- 
I'  |)erty,  and  for  regulating  the  m»d«  in  which  sioh  amiii 
"  ment  shall  be  made,  <4?lle<!ted  and  paid." 
^      It  is  thus  made  clear  that  the  great  burden  of  tMation  is 
imt^os«!d  and  levied  annually,  and  made  to.onfown  to  the 
wants  of  the  different  bran<;hes  ol  the  muuioipal  aervice  •■ 
determined  by  HxtHl  statutory  rules  Jo  be  found  in  tlie  char- 
ter;   andgtei  the  amount  to  which  such  taxes  may  be 
"npos«Hl  han  well-defined  limit,  and  finally  that  by  88 
Vic,  cap.  78,  sect.  8,  certain  classes  of  property  withia  the 
city  limits,   "churches,  parsonages  and  bishops*  palm^s 
are  exempt  from  all  taken ;"  and  further  by  the  same  aec- 
tion,  that  "  institutions  o«^cupied  for  charitable  objeoU" 
are  exempt  from  municipal,  ordinary  and  annual  taxea. 

All  this  is  perfectly  clear  and  easy,  but  it  is  contended 
that  41  Vic.  cap.  6.  sect.  26,  .which  is  subsequent  to  18 
Vic.  cap.  78,  amends  the  law.  It  is  couched  in  the  foi^ 
lowing  terms :  ;'  Every  educational  institution  reoeivii^ 
'*  no  gr^t  from  the  corporation  or  municipality  in  whiol 
"  they  are  situated,  and  the  laud  on  which  they  are  erecte 
"  and  Its  dependencies  shall  be  exempt  from  municipal  an^ 
"  school  taxes,  whatever  may  be  the  act  or  charter  under 
which  such  taxes  are  imposed,  notwithstanding  all  pro- 
'  visions  to  the  contrary." 

Now,  it  is  contended  on  the  one  side  that  this  statute, 
li  It  applies  to  the  city  of  Montreal,  and  it  ia  not  contended 
that  It  does  not,  only  extends  to' ordinary  municipal  an- 
nual  assessments  fbr  general  purposes,  and  not  to  local 
assessments  for  special  local  improvements  or  advantaiMS 
anch  as  is  the,wark  (drain)  which  it  is  sought  iolm 
the  respondents  liable  for -by  the  present  action 
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\^ell  understoodjilistinction  exists  bet  wen  the  two  kinds 
Mintr*ki    *of  municipal   burdens,  that  that  distinction  was  clearly 
8«!inii^irede  drawu  iu  theformof  words  U8ed,in^58' Vic,  cap.  70,  where 
st-su  pioe.    „  f;|^^g/^gg  parsonages  and  ^bishops'  palaces  "  were  exempted 
from  "  alt  taxes  "  in  an  act  specially  applicable  to  the  city 
of  Montreal,  and  amendatory  of  its  charter,  and  "instUutums 
(by  the  same  act  and  clause)  occupied  foriharUidtle  objects,^' 
\  only  exempted  from   "municipal,  ordinary  and  annual 

taxes ;  that  throughout  the  body  of  the  charter  of  the  city 
constantly  recurring  distinctions  arei  drawu  between  taxes 
—   -       and  assessments,  and  that  in  the  interpretation  of  the  Act' 
'    ,41  Vic,  cap.  6,  sect.  26,  this  distinction  must  be  carefully 
made  and,  constantly  drawn  in  applying  it  to  this  case 
and  to  the  charter  of  the  city ;— whilst  on  the  other  side 
it  is  just  as  strongly  contended  that  the  words  of  the  sta- 
'      tute  41  Vic,  cap.  6,  sect.-  26,  are  so  clear  and  comprehen- 
sive, that  the  exemptions  therein  named  are  so  unlimited 
and  unqualified,  that  no  municipal  nor  scholastic  tax  or 
-imposition  of  any  kind  can  be  put  upon  the  respondent's 
property. 

These  rival  pretensions  impose  upon  this  Court  the  de- 
cision^ of  the  questions :  Are  the  words  mvnicipal  and 
school  •  taxes  comprehensive  of  all  the  taxing  powers  of 
the  corporation,  or  are  they  to  be  restricted  to  the  impo- 
^   ^    sition  of  the  ordinary  annual  municipal  and  school  rates 
annually  imposed,  and  exclusive  of  locU  assessments  foe 
^  local  purposes  or  local  advalntages  ?  I  think  they  are  to  be 
interpreted  in  a-restricted  sense.    And  I  am  strengthened 
in  the  conclusion  at  which  I  have  arrived  by  some  ob^er- 
/  vations  to  be  found  in  Maxwell  on  the  Statutes,  page  66, 

where,  speaking  of  their  interpretation,  he  says :  "One  of 
.  "these  presumptions,  especially  applicable  ijp  the  inter- 
"  ,pretation  of  general  words,  is  this,  that  the  Legislature 
"  does  not  intend  any  alteration  in  the  law  beyond  what 
"  it  explicitly  declares,"  either  in  express  terms  or  by  unmisn 
"  tfifteable  im|>lication,  or,  in  other  words,  beyond  the  im- 
♦  _  "  mediate  scope  and  object  <if  the  statute.    In  all  general 

"  matters  beyond,  the  law/teiliains  nndis(turbed.    It' is  in 
■^  "  ^e  last  diegree  improbable  that  the,  Legislature  WQuId 
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"  overthrow  fundamental  principles,  infringe  rights  or 
"  depart  from  the  geheral  system  of  law,  without  exp^es-     ii--  « 
sing  Its   intention   with  irresistible  clearness    and  it        *'"*' 
;•  would    therefore,  be  absurd  to  give,  any  such  'effect  to  '«"»- 
general  words,  simply  because  in  their  widest  and  most 
abstract  senle  they  admit  of  such  an  interpretation   It  is 
"  therefore,  an  established  rule  of  construction  that  general 
"  words  and  phrases,  however  wide  and  comprehensive 
m  their  literal  sense,  must  be  construed  as  bearing  onlv 
on  the  immediate  object  of  the  Act,  and  not  altering  the 
general  policy  of  the  law,  unless  ofcourse,no  reasonable     " 
"  sense  can  be  applied  to  them  consistently  with  the  in-    ^ 
"  tention  of  preserving  that  policy  untouched/' 

.This  statute,  41  Vic.  cap.  ft,'  is  dealing  not  with  the 
amendment  of  the  charter  of  the  city  of  Montreal  as  was 
the  Act  38  Viiv,  cap.  78,  b^t  with  the  laws  respecting  . 
public  instruction ;  it  provided  for  the  exemption  of  cer- 
tain properties  from  municipal  taxation  and  scholastic 
taxation  m  ^he  interests  of  certain  educational  institu- 
tions essentially  private  intheir  nature  and  not  receiving 

a  grMit  from  the  municipality  in  which  they  were  situate 
but  I  do  not  think  it  was  thereby  intended  to  remove 

/them  from  municipal  control  to  the  extent  that  theymight 
not  be  subject  to  the  police  control  of  the  city  in  the  in- 
terests of  the  health  of  the  citizens ;  that  if  it  became^         " 
necessary  to  drain  them  or  to  open  a  street  through  them  - 
or  to  lay  a  sidewalk  in  front  of  them,  whereby  theirl  value 
would  be  increased,  the  cost  of  so  doing  would  have  to  be 
borne  by  others  than  they  who   were  benefited.    This 
would  be  to  tax  A  for  the  T>enefit  of  B ;  or  to  take  a  bur-        ""  '  " 
then  off  A  and  to  impose  it  on  the  whole   communirV 
when  the  benefit  was  essentially,  if  not  wholly,  A's     It 
has  the  flavor  and  color  of  communism,  since  it  enforces  a 
contribution  from  others,  and  diminishes  their  estate  to 
the  ^vantage  of  such  favored  individual.    It  is  the  ex- 
propnation  of  one  man's  estate  or  wealth,  and  handinir  it 
ovdr  to  another;  for  taxation  is  but  another  word  for  ex- 
propriation—in  a  certain  and  limited  sense; 
It  appears  to  me  that  in  the  case  under  consideration 
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we  have  to  deal  not  v^ith  a  case  of  taxation  properly  so 
SmttM    called,  but  with  a  special  assessment  for  a  special  purpose, 
s^'minaired*  and  I  think  the  authors  are  all  agreed  that  a  well  defined 
and  generally  accepted  distinction  exists  between  theni. 
^ley,  on  taxation,  page  606,  says  :  "  Special  assessments 
"  are  a  peculiar  species  of  taxation,  standing  apart  from 
"  the  general  burdens  imposed  for  state  or  municipal  pur- 
"  pose^,  and  governed  by  principles  that  do  not  apply  un- 
"  iversally.    The  general  levy  of  taxes  is  uilderstood  to 
"  exact  contributions  in  return  for  the  gi^neral  benefits  of 
"government,  and  it  promises  nothing  to  tJie,  persons^ 
"taxed  beyond  what  maybe  anticipated  l^4^|^  admi- 
"nistration  of  the  laws  for  individual  pr^M|^  and  the 
"  general  public  good.    Special  assessmeilb^^  the  other 
"  hand,  are  made  upoft  the  assumption  that  a  portioQ  of  the 
"  community  is  to  be  specially  and  peculiarly  benefited  in 
"  the  enhancement  of  t|te  value  of  property  peculiarly  si- 
"  tuated  as  regards  a  Contemplated  expenditure  of  public 
"  fui^ds  ;  and  in  addition  to  the  general  levy,  they  demand 
"  thatii^pecial  contributions,  in  consideration  of  the  special 
"benefit,  shall  be  made  by  the  persons^receiving  it.    The 
"justice  of  demapding  the  8i)ecial  contribution  is  snp- 
-  "  posed  to  be  evident  in  th^  fact  that  the  persons  who  are 
"  to  make  it,  while  they  are  made  to  bear  the  cost  of  a 
"  public  work,  are  at  the  same  time  to  su£fer  no  pecuniary 
"  loss  thereby ;  their  property  being  increased  in  value 
"  by  the  expenditure  to  an  funount  at  least  equal  to  the 
"  sum  they  are  required  to  pay.    This  is  the  idea  that 
"  underlies  all  these  levies.     The  distinction  between 
"  them  and  ordinary  taxation  has  thus  been  pointed  out 
'  in  a  recent  case.    A  local  assessment  can  only  be  levied 
"  on  land,  it  cannot,  as  a  tax  can,  be  made  a  personal 
"liability  of  the  tax  payer,  it  is  an  assessment  on  the 
"  thing  supposed  to  be  benefited.      A  tax  is  levied  on  the 
"  whole  state  or  a  known  pplitical  subdivision*  as  a  county 
"or  a  town.    A  local  assessment  is  levied  on  property 
"  situated  in  a  district  created  for  the  express  purpose  of 
"  the  levy,  and  possessing  no  other  function  or  even  ex- 
"  istence,  than  to  be  the  thing  on  which  the  levy  is  made.- 
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"  A  tax  is  a  coniinoing  burthen,  and  most  be  oolleoted  at      — 
"  stated  short  intervals  for  all  time,  and  without  it  gov-     umHii 
"  ernment  cannot  exist ;  a  local  assessment  is  exceptional  8<a3wde 
"  both  as  to  time  and  locality,— it  is  brought  into  bsing    ^'-*^»''<»- 
"  for  a  particnlai  occasion,  and  to  accomplish  a  particular 
"  purpose,  and  dies  with  the  passing  of  the  occasion  and 

"the  accomplishment  of  the  purpose.  A  tax  is  levied,  col- 

"  lected  and  administered  by  a  public  agency,  elected  by 

"and  responsible  to  the  community  on  which  it  is  im- 

"  posed ;  a  local  assessment  is  made  by  an  authority  ab 

"extra.    Yet  is  like  a  tax  in  that  it  is  imposed  under  an 

"authority  derived  from  tbe  legislature,  and  is  an  en- 

"  forced  contribution  to  the  public  welfare,  and  its  pay- 

"  ment  may  be  enforced  by  the  summary  method  allowed 

"  for  the  collection  of  taxes.    It  is  like  a  tax  in  that  it 

"  must  be  levied  for  a  public  purpose,  and  it  must  be  ap- 

"  portioned  by  some  reasonable  rule  among  those  upon 

"  whose  property  it  is  levied.    It  is  unlike  a  tax  in  that 

"the  proceeds  of  the  assessment  must  be  .expended  in  an 

"  improvement  from  which  a  benefit  clearly  exceptive 

"  and  plainly  perceived  must  inuire  to  the  property  upon  "* 

"  which  it  is  imposed.    Not  all  these  diflFerences  (Cooley 

"  adds)  are  necessarily  existent  in  every  case,  but  in  the 

"  main  the  characterization  is  accurate  as  it  is  forcible  " 

In  Kirb!,  v.  Shaw  (19  Pa.  St.  268)  it  is  laid  down  that 
"  the  principle  upon  which  re$ts  that  numerous  class  of 
"statutes  which  charge  lots  of  ground  with  the  expense 
•'of  paving  and  grading  the  streets  in  front  of  them  is 
"  that  the  value  of  the  lots  is  enhanced  by  the  public  ex- 
"penditure."  v  J  » 

Chief  Justice  Shaw,  in  Wrightv  Alston,  9  Gush.  288-241, 
a  drain  case,  says:— "All  these  municipal  taxes  for  im- 
• "  provement  of  streets  rest  for  theii  final'reason  upon 
"  the  enhancement  of  private  propertW." 

In  Hojfdett  v.  Attanta,  70  Ga.  81t,  it  was  said :— '•  A  law 
"  for  an  i^essment  for  paving  and  grading  a  street  (and 
"a fortiori  the  making  of  a  drain,  as  it  appeals  to  me,) 
'•  and  imposing  one-third  the  cost  on  the  adjacent  pri 
"  perty,  is  not  to  be  regarded'  as  a  law  imposing  a  tax,". 
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.and  is'iipt  forbidden  by  the  requirement  that  taxation 
.......     shall  be  l^y  value.    Many  other  Bimilar  decisions  will  be 

8|mnM|iMd«  found  quoted  or   referred  to   jn  Harrison's  Municipal 
"  "'"•  'Manual,  ai  pages  608  to  612,  but |it  is  Wnecessary  to  quote 


i!^^ 


see  them  can  find  them 


more.    Ariy  person  desiring  to 
by  the  reference  aboA^e  given. 

It  is  said  by  the  respondent  thjat  American  decisions 
are  not  of  much  value  in  our  courts  in  these  cases',  but  it 
appears  to  me  they  are  of  Very  great  value  indeed.  Firstly, 
because  the  American  people  are  ehgaged  in  working  out 
a  municipal  system  very,  similar  ib  ours,  have  made  very 
great  and  successful  progress  injso  doing,  and  in  most 
instances  are  so  'forking  out  theiii  institutions  and  illus- 
trating the  limitations  and  restrictijons  of  the  taxing  powdr 
under  constitutional  limitations  requiring  uniformity  or 
other  similar  restriction,  and  hence  special  assessments 
are  with  much  greater  difficulty  iijaposed  and  much  more 
rigidly  enquired^  into  by  the  courts  when  their  validity 
or  constitutionality  is  attacked,  than  they  are.  here  where 
our  constitution  contains  no  shch  limitations. 

It  has  been  also  uVged  that  education  in  this  province 
is  undertaken  by  and  controlled  by  the  State.    This  in  a 
sense  is  true,  but  under  our  constitutional  system  and  un- 
der our  educational  laws  the  control  of  the  state  beyond 
the  moneying  out  of  the  annual  grants  of  the  legislature 
and  giving  effect  to  carefully  drawn  acts  intended  to 
guide  the  executive,  is  not  very  marked  or  important.. 
Every  act  is  the  subject  of  direct  legislative  enquiry  and* 
responsibility,  and  the  cofitrol  by  the  people  through  theit  ' 
representatives  in  parliament  leaver  little  to  the  State 
,  beyond  What  the  peoplb  have  indicated  it  is  their  will 
/  and  pleasure  should  be  done.  "^ 

Finally,  I  must  say  that  I  do  not  find  any  help,  as  did 
the  honorable  judge  iii  the  Court  telow,  on  referring  to 
the  Municipal  Code,  iii  determining  what  is  meant  by 
the  term  "  municipal  tai  "  in  the  Act  under  consideration, 
in  so  far  as  the  city  of  Montreal  is  concerned,  for  the  first 
article  of  the  Code  excludes  its  application  to  the  cities 
and  the  section  19  declare^tliat  special  wo«i^  >Tf-^  rri-nnl 
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fornw  of  wprds  shall  have  tlft  meaning  and  signification 
assigned  to  them  so  far  and  where  such  code  rules,  but 
obvjjonsly  not  elsewhere.         / 

I  think  therefore,!  am  justified  in  concluding,  in  rie^ 
of  the  generality  of  expressi^^ns  used  by  the  le^slature 
when  delegating  one  of  the  sovereign  powers,  viz.,  the 
power  of  laiation,  to  the  said  city,  in  view  of  the  special 
authority  ^ven  it,  to  decide  upon,  amongst  other  special 
powers,  th4t  of  drainage  apd  to  assess  the  cost  of  suck 
works  upon  the  properties  benefited  or  supposed  tp  be 
'  specially  benefited,  and  in  view  of  the  fact  that  there  i^ 
nothing  in  the  Act'41  Vict.,  chap.  .6,  which  goes  to  show 
that  It  was  intended  to  place  the  burden  of  recouping 
the  city  for  the  cost  of  such  improvement  (drainage)  on 
the  whole  body  of  citizens  and  to  take  it  off"  those  upon 
whom  the  charter  of  the  city  had  placed  it,  as  being  bew 
nefited  by  it ;  and  in  further  view  of  the  fact  that  th^ 
amendment  to  the  City  charter,  88  Vict.,  chap.  t8,  when\ 
specially  dealing  with  exemptions,  practically  recognized 
that  there  were  some  properties  in  the  city  which  should 
be  exempt  from  all  taxes  and  others  only  exempt  from 
some,  and  in  view  of  the  fact  that  the  property  taxed  in 
this  controversy  does  not  come  within  the  first  named 
class;  and  also  in  view  of  the  fact  that  such  distinction 
under  the  municipal  legislation  of  the  province  of  Ontario 
(a  legislation,  generally  speaking,  not  dissimilar  to  our 
own)  has  been  recognized  and  drawn,  by  the  Courts 
1flay««  V.  CopeUmd,  28  U.  0.  C.  R,  150),  and  apparently 
to  make  the  subject  of  exemptions  clear,  they  have  made 
nse  of  the  terms,  municipal,  toco^^and  dirtd,  which  form  of 
expression  does  not  exist  here ;  in  view,  as  before  said,  of 
the  fact  that  the  same  distinction  has  been  drawn  by  ^e 
American  jurists,  when  dealing  with  similar  cases;  in 
view  of  all  these  considerations  I  conclude  that  a  well 
defined  distinction  must  be  drawn,  when  dealing  witii  a 
charter  power  such  as  is  enjoyed  by  the  cit/of  Montreal, 
and  an  exemption  act,  such  as  the  one  under  oonsidera- 

i!^;  ^^^  .*^°*^  T"^  "^"^'P^  taxation  and  a  fe 
ln«ii  «.-.i«....„..i  i^pjjBgd  „pyn  ^  gpedfti  loaUlty  to  repay" 
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the  expenditure  caused  byaloctl  improvement  in  that 
locality,  that  the  corporation  oould  order  the  drain  to  be 

.«<<minair«d«  constructed  and  assess  its  cost,  as  it  has  done,  upon  the 
t-Hu  p  e«.  fespopdents  (defendants),  notwithstahding  the  provisimiB 
of  the  Act  41  Vict.,  chap.  6,  seSt.'  26.  I  thinlc,  in  the 
words  of  Maxwell,  "  that  it  iti  highly  improbable  that  the 
"  legislature,  when  purporting  to  amend  the  acts  relating 
"to  public  instruction,  intended  to  overthroV^ndamen- 

""^-^  •  "  tal  principles,  infringe  rights,  or  depart  firom  the  general 

"system  of  law,  without  expressing  such  intention  with 

-~^ —    ."  irresistible  clearnTei^"  that  as  the  Oity  Oharter  dearly 
*       recognizes  the  principle  that  those  whose  property  re- 

*  ceives  special  and  exceptional  benefits  from  the  action  of 

;,      the  corporation  shall  pay  for  the  sanjie  in  the  manner  and 

to  the  extent  contemplate  by  the  Oity  Oharter,  and  that 

«  it  is  not  to  be  supposed  that  the  legislature  when  deal- 

ing with  the  general  taxing  power  for  general  miinioipal 
benefits,  also  had  in  vieyr  the  improvement  of  property 
belonging  to  pirivate  ediicatioj|;ial  establishments  at  -the 
public  expense,  and  to  put  the  cost  of  such  improvements 
either  upon  the  corporation  as  a  whale,  or  upon  the  pro- 
perties of  those  benefited,  to  the  exclusion  of  such  private 
educational  institutions.  * 

Equality  of  benefits  involves  the  idea  of  equality  of 
sacrifice.  Exemption  from  this  is  of  strict  interpretation, 
^  and  has  been  ever  so  considered  by  the  Courts  here,  in 
England  and  in  the  United  States.  I  do  not  feel  inclined 
to  enlarge  the  meaning  of  the  statute  one  jofbeyond  ^ha( 
I  am  by  its  "  irresistible  clearness  "  bound  to  do,  because 
I  cannot  think  in  so  doing  I  am  interpreting  the  true  in- 
tent and  real  meaning  of  the  Legislature.  If  in  so  daing 
I  err  it  is  easy  for  the  Legislature  to  declare  its  meaning  in 
unmistakeable  terms,  and  it  will  be  then  my  duty  to  en- 
force that  will  should  occasion  tirise ;  but,  in  the  mean  time 
t  I  may  be  permitted  to  repeat  what  I  have  before  said : 
that  whilst  I  would  be  as  ready  as  most  men  to  i^roDdt 

.  V  an  exemption  in  return  for  public  benefits  conferred  by 
educational  or  other  establishments,  I  would  be  amoilgst 
the  last  to  admit  that  the  Legislature  should,  even  by  im- 
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Blication,  favor  t|xe  idea  that  the  LegislatnTe  would  dele-       •«>. 
gate  the  power  to  improve  the  property -of  A,  at  the  ex-     SHumi 
penae  of  B  and  C,  and  without  their  conaent  first  had  and  gtoiST. 
"    obtained  in  matters  of  local  improvement  in  a  city  such 
as  that  of  Montreal.    It  wonld  be  a  step,  to  my  mind,  in 
legislative  disregard  of  the  rights  of  property,  it  would 
tend  to  lead  the  human  mind  to  think  that  it  may  be 
made  legal,  if  it  cannot  be  made  right  or  just,  to  take  from 
the  property  of  oncT  man  to  give  it  to  another,  in  fact  it 
savors  of  communism,  which  God  forbid  the  Legislature 
or  the  Bench  of  this  country  should  ever  lend  their  coun- 
tenance to.  ^     , 

My  attention  has  been  drawn  to  the  Hochelaga  case, 
but  (with  all  proper  respect),  I  do  not  see  any  similarity 
to  the  (»se  under,  consideration! 

I  coiclude,  therefore,  that  the  Act  in  question  only 
.covers,  and  was  only- intended  to  cover  exemptions  from 
ordinary  annual  municipal  and  scholastic  taxation.    That 
it  does  not  cover  local  assefsiiients  for  local  advantages  to 
special  properties  over  which  the  Corporation  has  th^con- 
trol,  and  which  it  may  originate  and  distribute  under  its 
*  chwrter  the  cost  of,  on  the  proprietors  specially  benefited 
by  it.    That  the  judgment  is  erroneous  and  should  be  set 
asid^.    In.  this  opinion  the  majority  of  the  Court  co- 
incides. .  * 
The  judgment  of  the  Court  is  as  follows  :~ 
"The  Court,  etc...... 

"  Considering  that  the  work  done  (drain),  and  for  the 
repayment  of  the  cost  of  which  this  action  is  brought,  is  a 
work  which  it  was  within  the  attributes  of  the  appel- 
lants to  order  to  be  done,  aiid-  to  assess  the  cost  thereof 
amongst  the  persons  and  upon  the  propertyto  be  benefited 
by  it;    ,■■■■',.  ■;-;    '  «  ■; 

"And  considering  that  it  appears,  moreover,  that  this 
drain  was  of  a  local  chanju;ter  and  for  a  local  purpose,  and  / 
for  the  benefit  of  the  respondents'  property,  and  that  the 
assessment  claimed  is,  no>  of  the  nature  of  a  municipal 
tax  within  the  true  intent  and  meaning  of  the  Act  41  Vict, 
ch.  6,  sect.  26,  but  is  on  the  contrary  of  the  nature  of  a  lo- 
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cal  aMeMinent  for  local  parpoaea,  and  therefore  that  in 
iKintrtdi     ^he  jndipnent  appealed  from,  to  wit,  the  jadg^ent  ren- 
•teintrad*  dered  by  the  Saperior  Oonrt  at  Montreal,  on  the  Slat  of 
t-  aipM.    pgj^mjjgf^  1886,  there  is  error; 

>  s  "  Doth  reverse,  set  aaide  and  annnl  the  said  judgment, 
and  proceeding  to  render  the  judgment  which  the  Oonrt 
below  should  have  rendered,  doth  adjudge  and  condemn 
the  said  respondents  to  pay  unto  the  said  appellants  the 
sum  of  1861.90,  with  interest,  etc.,  and  coats  of  suit,  etc., 
costs  in  appeal  to  be  taxed  as  in  a  cause  of  the  firat  class. 
"  The  Hon.  Mr.  Jnsti^  Baby  diaaenting." 

Judgment  reversed. 
Rouer  Roy,  Q.C.,  attorney  for  appellant. 
Choffnon,  Dorian,  Lafleur  4*  Riitfr^,  attorneys  for  respon- 
dents. , 

(J.  K.J  ^    '    ..    ■     ■       /      , 
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Chram  Dobion,  Oh.,  J.,  TEasiKB,  Oboss,  Ohuroh,  JJ. 
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/  >  APPBLLAlfTB; 

'    .■  '    ■■■■"  ^■■'     '-^  ^     >   : 

THE  OORPOBATION  OF  THE  VILLAaS  6F 
.         WATERLOO,    X 

{Seizing  credUor  in  Comi  bdow), 

BvaPONDSMT. 

Exen^ions  from  taxation,  M.  C.  712;  9*780— Thaw  impoied  hv 
municipal  bylaws  for  payment  of  interest  and  treaiion  ^ 
sinking  fund  for  redemption  of  munk^  dOentuns.      > 

Hbj>  :— That  tezM  imposed  by  mniiioipalh]r*lawi  tar  t^  pajmaat  of  tha 
interest  and  the  creation  cf  a  linking  ft|nd  tar  the  lademplioii  of 
mnnicipal  debentores  oonetitate  a  hypotliec  upon  all  tha  lad  fnh 
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P"'^7  of  <f|Panicl|wllty  taxiriti*  at  th«  date  oT  ttie  pMiing  at  mJbh        u«. 
by-bwa,  aad  the  hypothw  eoatinaM  to  affitct  th*  property  aw  a  Ui  »mfm. 
when  it  paMM  into  the  baoda  of  a  purohaaar  in  wboaa  poaaeaaion  It     wV»Z,iJ, 
would  hava  baan  azampt  from  taxaUon  had  ha  ownad  it  at  tba  da  la 
of  tha  paaiing  of  tba  by*lawa. 
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The  appeal  was  fW)m  a  jadgment  of  the  Superior  Oo«_ 
Bedford  (Buchanan,  J.),  14  Jane,  1886,  in  the  followin| 
tenna : — 

"TheOonrt.  etc 

"Oonsidering  that  the  asseMments  sought  to  be  levity 
by  the  aaid  creditors  were  based  upon  and  had  their 
origin  in  the  provisions  of  the  respective  by-laws  referred 
to  in  the  pleadings  in  this  cause,  and  which  were  in  force 
and  were  acted  on  long  previous  to  the  acquisition  by 
the  opposants  of  .^|he  property  now  owned  by  thei|n  for 
the  purpose  of  an  -educational  institution ;  / 

"  Considering  that  the  valuation  rolls  as  well  fdr  the 
years  preceding,  as  for  those  succeeding  such  acquisition 
by  the  opposants  of  the  property  in  question,  deteriinined 
merely  the  annual  amount  of  the  tax  to  be  levied  under 
such  by'laws,  which  taxation  was  always  existent  and 
'  could  only  be  satisfied  i>y  the  payment  of  the  debenturek 
issued  under  such  by-laws ;    / 

X  "  Oonsidering  that  there  is  no  express  exemption  by 
law  in  &vor  of  the  property  of  an  educ^onal  institution 
as  to  taxes  imposed  before  the  acquisition  of  such  pro- 
perty by  such  institution ; 

'  "  Considering  ^that  the  opi>psants  have  failed  to  main- 
tain the  material  alle^tions  of  their  opposition  a/tn  (Tan* 
'  nuier,  doth  dismiss  the  same,  and  doth  maintain  the  con- 
clusions of  the'contesUtion  thereof  by  the  said  creditois, 
with  cpsts  distraits,  etc."  • 

The  case  is  fully  explained  in  the  observations  of  the 
learned  judge  who  pronounced  the  judgment  in  the  Court 
below. 

.  BuoHANAH»  J. ':--.: J:_'l;:^-: 

This  case,  involving  no  controversy  as  to  mero  matters  of 

fact,  has  been  aabmitted  with  the  argnmenta  in  excellent 
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and  ample  factami.    The  aobjeot  matter  ia  briefly  aa  fol* 

WftUrioo.  gy  ^  by-law  of  the  village  corporation,  No.  17^  arfd  known 
OS  the  Market  bylaw,  and  pamiud  by  thu  council,  and 
finally  appif^vod  in  due  /orm  of  law  on  the  18th  Sept. 
1871,  authorization  waH  givnn  to  borrow  the  sum  of  #6,000 
for  the  purpose  of  building  a  market,  by  the  iHsue  of  de- 
bentures payable  in  16  yitars,  to  mt^et  the  interest  on  virhich 
and  to  provide  a  sinking  fund  of  iwo  per  cent  additional, 
there  was  imponed  a  Bpe<;ial  taMand  assQssment  of.  2^ 
mills  on  the  dollar  on  all  the  rat§^^  prqjierty  in  the  muni- 
cipality, according  to  the  valuat^o^''1K>ll  then  existing,  over 
and  above  all  other  rates  and  e^sepsments,  which  said 
rate  and  assessment  should  be  levied  and  collectt^d  yearly 
and  every  year,  until  said  debentures  should  be  fully 
paid. 

Under  another  by -Jaw  pf  the  same  coTpoTation,^being 
Na  21,  and  known-^'the  Railway  by-law,  and  finally 
approved  on  the  IfftS  Jb^'c  1871,  anthorizationWas  given 
to  the  corporalion  to  subscribe  for  and  take  shares  in  a 
certain  railway,  to  the  extent  of  $80,000,  and  for  the  pur- 
pose of  paying  the  same,  the^^jurporation  should  issue  de- 
bentures to  the  above  amount,  payable  in  120  yearrt,  and 
foir  the  payment  of  the  same,  a  sinking  fond  was  created 
of  two  per  cent,  to  be  levied  annually  upon  the  "  taxable 
property"  of  the  municipality,  and  for  the  purpose  of  meet- 
ing the  interest  and  sinking  fund,  an  gtssessm^nt  for  their 
ultimate  redemption  was  imposed  upon  the  "rateable 
property  "  of  the  municipality,  according  to  the  valuation 
roll  then  existing,  of  10  mills  on  the  |,  which  said  special 
rate  and  assessment  should  be  levied  and  collected  yearly 
and  every  year,  until  such  debentures  should  be  fully 
paid. 

All  the  debentures  referred  to  were  regularly  issniad, 

and  the  assessments  imfiosed  under  said  by-laws  were 

evied  on  the  rateable  property  comprised  within  the 

iUnicipality,  including  that  belonging  to  the  late  Hon. 
A\B.  Foster.  On  the  1st  June,  1882,  the  opposants,  car- 
ryiibg  on  an  educational  institution,  acquired  this  property 
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from  the  MpMB«ntaliven  of  the  late  Mr.  Foster,  and  since       '*'■ 
thou  have  uouducted  saoh  an  Inatitation  oii  the  property '^*Y"'***' 
in  qneation.  w»ufto«. 

Proceedings  under  the  Mnuicipal  Oode  have  been  taken 
to  levy  the  amount  of  the  asMesMinents  due  for  the  years 
1882-8*4,  un<}er  the  Market  by-law.  and  for  the  years 
1888-4  under  the  Railway  by-law.  upon  this  property 
now  owned  by  the  op^Msants.  They  resist  t^e  attach- 
ment by  opposition.  There  is  no  dispute  here  as  to  the 
legality  of  the  original  imposition  of  these  assessments, 

nor  as  to  the  fa<t  that  when  so  originally  imposed,  nor ~ 

untifthe  time  when  the  property  was  acquired  by  the 
opposants,  it  was  legally  subject  to  them ;  but  the  con- 
troversy arises  from  the  fact  that  they  (les  ScBurs),  being 
admittedly  the  conductors  of  an  educational  institution, 
and  owning  and  occupying  thia  property  as  such,  are,  by 
virtue  of  Art.  712  of  tho  Municipal  Code,  which  declares 
as  not  being^xable  (with  certain  exemptions  not  in  issue 
here),  property  belonging  to  aq/educational  institution, 
free  from  the  payment  of  the  i^txes  now  sought  to  bo 
exacted.    The  question  involved  Substantially,  being,  if  I 
understand  the  argument  of  the  opposantq'as  presented 
in  their  factum,  is,  whether  or  not  this  property,  having 
been  acquired  by  an  educational  institution,  was  not,  by  .: 
that  fact,  pnrg^  from  a'tax  which  may  have  been  validly        ' 
imppsed  in  its  origin,  and  further,  that  the  valuation  roll, 
at  the  time  of  the  collection  of  the  tax,  and  not  that  in 
force  at  the  time  of  the  imposition  of  the  tax,  ahall  be  the* 
foundation  of  the  tax,  and  that  only  the  rateable  property 
which  was  subject  at  the  time  of  the  making  of  each 
valuation  roll  should  be  liable,  so  that  property  which 
one  year  might  be  subject,  might  next  year  be  e^^empt  by 
reason  of  having  become  non-rateable  property.    This 
latter  is  the,  very  point  at  issue,  and  Were  the  making  of 
each  collection  rpU  the  imposition  anew  of  a  tax,  and  in 
such  a  case  as  the  present  one,  the'  argnmenjt  contain^d 
in  the  opposant's  factum  would  be  impregnable.  ^^^^^^^ 
It  is  unnecessary  to  refer  with  particularity  hefre  to  the 
enactments  contained*  in  chaps.  24  and  26  of  the  Con. 
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lm»Z\u.  ^**'  **'  ^*  ^'  "'«"'•**"»  **»«  PTo.i««»aiiin»  M  to  thfl  impoei- 

J2]^    *^*»»  of  tM««  «a<h  M  th«  pr«B«nt,  for  th«  quMtion  ia  »n\y 

■Untially  involv«Hl  in  the  iiit«ri>r«t«tion  to  Ik*  given  to 

'        •rliole  97Hii  of  the  Municipal  Code.    By  that  it  ia  doolarad 

!,that  the  taxea  intended  to  pay  the  inter<«t  upon  mnnioi- 
pkl  d«bei»ture«  iiiaued  before  or  after  the  coining  into  force 
of  thiH  Cod«%  as  ulflo  thoae  intended  fo^  the  payment  of  a 
■inking  ftind,  or  for  the  redemption  of  such  debentarea7 
ihall  be  impoaed  or  levied  (in  the  Pren<)h  (n  the  <  onjano- 
iiv«  impoi^ti  et  priievm),  according  to  the  laat  valuation 
roll  in  force  in  the  municipality. 

Can  it  be  tfuly  and  reasonably  contended  that  mcli 
new  valuation  roll  and  the  collection  roll  bawed  thereon, 
if  a  new  imposition  of  taxes,  such  as  are  being  at  preseni^ 
ooasidered  f     When  these  by-laws  came  into   forcie,  the 
rateftble  property,  including  that  in  question.  wM  doly 
assessed  according  to  its  vulue,  for  a  proportionate  amount. 
When  new  valuation  rolls  were  made,  a  new  tax  was  not 
imposed,  that  was  imposed  under  the  by-law,  and  imme- 
diately affected  all  property.    The  old  Ux  still  existed, 
and  all  that  varied  was  the  amount  to  be  paid,  more  or 
less  than  before,  according  as  the  valuation  increfsed  or 
diminished  ;  buMhe  tax  itself  was  always  there  before  the 
opposants  acquired  the  land,  when  they  acquired  it  and 
since  they^bquired  it.    The  art.  »78a  says,  taxea  shall  be 
(imposed  or  levied  according  to  the  last  valuation  roll. 
The  imposition  of  a  tax  and^the  levy  of  a  tax,  it  may  be 
plausibly  argued,  are  two  distinct  proceedings,  and  they 
are  rightly  here  put  in  the  disjunctive ;  for  in  strict  inter- 
pretation, and  taking  the  words  of  the  Bnglisl^  version  as 
apparently  expressing  with  more  precision  the  intention 
of  the  leginlature,  the  expression  before  or  after  the  coming 
into  force  of  this  Code,  may  be  considered  to  refer  to  the 
imposition  of  a  wholly  new  tax,  or  to  the  levying,  t.  «., 
the  collecting  of  an  old  one ;  so  that  this  article  in  its  ap- 
plication to  the  present  case,  regulates  how  the  tax  im- 
,  posed  is  to  be  levied,  that  is,  as  to  the  amount  merely, 
aocording  to  the  value  from  year  to  year,  put  on  the  pK>- 
J>e»ty  by  the  valuator.    If  every  new  valostioii  meani 
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mwwiy  an  impoaition  otmUx  qua  tax  oime.  thera  woald 
b«»  fora«  in  (he  ai-gam«nt  of  th«  opixNianta.  for  lh«y  might ' 
well  My.  our  proiMTty  b«ing  nonratoablA,  thaUi  cannot 
b«  imiMMml  upon  it.    Hut  thu  Court,  laoking  at  th.»  worda 
.th«raa«lv<M,  of  tho  by-lawa  impoaing  a  apot^ial  tax  on  all 
the  then   rateable  property,  flxing  it  as  SQch  at  the  time, 
and  b4»ing  the  baae  and  foundation  of  the  tax,  adopU  a 
different  view,  and  viewing  the  tax  aa  having  been  ill. 
I)OMd,  and  taking  i(a  origin  in  the  by-lawa,  and  always 
existing  until  the  debontures  were  paid,  the  rating  re- 
quired by  each  Rubaequent  valuation  roll  in  no  way  affecta* 
it,  except  aa  to  amount.  The  property  once  being  rateable, 
always  quoad  that  tax,  remained  so,  until  it  was  satiafled. 
No  change  of  ownerahtp  involving  an  exemption  from 
further  taxation,  could  have  the  effect  of  extinguishing  a 
right  already  existing,  except  by  direct  legislation  to  that 
.•ffect.    It  ia  a  well  known  principle  of  law  (2  Dillon,  f 
776.)  "  that  aa  the  burthen  of  taxation  ought  to  fall  equally 
"  upon  all,  statutes  exempting  persons  or  property  sre 
"  construed  with  strictness,  and  the  exemption  should  be 
"denied,  unless  so  clearly  granted  as  to  be  fVee  fron^ 
"doubt."    Our  own  Courts  act  on  this  principle,  for  in 
th.i  case  of  the  Corporatum  of  Verdun  against  Ut  8temt  d$/ 
Notre-Dame,  1  Q.  B.  (Dor.),  p.  168.  one  of  the  learned  judges 
of  theTTourt  of  Queen's  Bench  says.  ;•  Bxemptions  are  pre- 
•'  snmably  made  in  the  public  interest,  and  not  otherwise, 
"  on  the  supposition  that  if  the  exemptiona  were  ftdi  ao- 
"  corded,  an  equivalent  should  be  restored  to  the  exetapted 
"  party,  to  compensate  for  the  public  burdens  us^med  by 
II  such  a  party,  and  it  is  of  common  interest  th^thia  prin- 
I'  ciple  should  be  recognixed.  As  a  necessary/consequence, 
"  It  IS  incumbent  on  the  party  claiming  exen^ption  to  show 
"cleur/y  that  the  claim  of  such  properly  f^Us  within  the 
"terms  of  the  exemption.    To  admit  tkat  the  law  is 
"  doubtful,  or  may  be  susceptible  of  a  coi/stmction  ih  the 
"sense  of  the  property  being  taxable,  i^  to  abandon  alto- 
'gether  the  right  to  exemption."    AU  that  tho  law  here  ^ 
says  IS,  that  certain  property  is  not  taxable,  and  if  thd 
creditor's  premises  are  correct,  that  the  property  was  then 
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taxed,  it  would  be  giving  the  law  an  interpretation  larger 
^_*"JJ"*^than  it  would  bear  on  its  face,  to  say  that  it  released  this 
property  from  existing  taxation ;  at  any  rate,  such  an  inter- 
pretation would  be  fairly  doubtful,  and  the  doctrines 
above  enumerated  may  be  applied  to  the  case.    This  tax 
;    .  is  a  privilege  recognized  by  law,  and  affects  the  property 
IT      although  passing  itato  other  hands.    Somewhat  analogous 
are  the  assessments  for  the  building  of  churches  affect- 
ing the  laqids  of  Roman  Catholics,  but  the  transmission 
of  these  lands  to  ^ptestants  does  not  fyee'^themfrlnD^tfair^ 
^^sessmentsi—         '  \  ^^  _        -, 

^  J^  Further,  the  sulbtraction  o^  the  property  from  the  tax 
{  in  question  might  be  a  violation  of  the  obligation  of  con- 
tracts, not  to  be  sanctioned  except  by  the  supreme  author- 
ity. Not  only  woul^  the  Qther  rate-pay«rs  be,  ixyuriously 
^tffiscted  thereby,  but  ftllk}/ the  Holders  of  the  debentures 
who  had  a  privilege  on  thiis  property  when  acquired  by 
the  opposants,  and  to  say  that  by  its  present  destination 
it  has  became  non-rateable,  would  be  in  effect  to  deprive 
third  persons  of  acquired  rights.  The  principle  advocated, 
if  good  for  anything  logically,  must  be  good  to  its  fullest 
extent,  and  the  supposition  that  since  the  issue  of  the 
debentures  all  the  rateable  property  in  the  corporation 
was  acquired  by  an  educational  institution,  and  thereby 
all  became  exempt,  reduces  the>  propodtion,  if  not  to  an. 
absurdity,  at  any  rate,  to  one  involving  the  absolute  des- 
truction of  alljustice<  The  opposition  will  be  dismissed 
^  withoosts.  , 
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'  2ki<5fiite,  Q.  C^  for  the  apl^llants  r^--!-  V 

L'intim6e  rencontre  I'oppoisition  de  {'appelante  en  disani 

quelataxe  impos6e  en  vertn  de  deux  rdglements,  coni<(- 

:,  ^litue  un  privildgei  m^  Timmeuble  que  I'exemption  que  la 

'   loi  accorde  k  I'appelante  ne  pent  affecter  aussi  longtempb 

que  les  debentures  dmises  en\vertu  des  dits  rdglements, 

n|auront  pas  6t6  con^l^tement  rachet^es. 

Tc^te  la  questioirduis  cetle  x»u^  est  de  saroir  si  Tip- 
pelante  est,  par  I'^rtide  712  du  Gdde  Municipal  moins 
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exempte  des  taxes  imposfies  sur  leur  proprifitfi  que  de 
toates  aatres.  ^ 

Tous  les  faits  de  la  cause  ont  6t6  admis  de  part  et 
id'autre. 

L'intimfee  a  admis  notamment :  que  I'appelante  est  une 
institution  religieuse  d'6ducation  et  que  la  propri6t6  en 
question  est  uu  bien  non  iinposable,  si  ce  n'eet  pour  lesb 
taxes  non  r6clam6es  en  vertu  des  jD&glements  prfcitfis, 
^^jluyM  taxes  iHipos6e»eBverti»fe  dits  rtglements  ont 
fete  pr61ev6es  depuis  leur  imposition  d'aprds  le  r61e  d'6ya- 
Itoation  en  force  chaque  annfie.  '7^^ 

X.'intim^  appuie  son  i^r6tendu  privilAge  surle  fait  que 
les  rdgletaerits  prfecitfes  dicretent  que  la  taxe  sera  prfelevfee 
d'apres  le  role  d'6valuation  alors  en  forc^,  c'est-A-dire  a  la 
date  ou  chacun  dea  dits^^rdglements  out  dtSpr^itigiite.  ^ 
Les  rdglements  No.  11  et  No.  21  ont  6t6  faits  et  la  taxe 
a  fet6  imposfee  en  vertu  des  chapitres  24-26  des  Statuts 
Refondus  du  Bas-Ganada  qui  constituaient  la  loi  alors  en 
force. 

ta  sous-sectioW  Itt  de  la  section  24  (Acte  des  Municipa 
litfes  et  O^minsHoUne  ponvbir  k  toute  corporation  mu- 
nicipale  d^empruWer  les  fonds  n^cessaires  pour  aucune 
des  fins  .du  ressort^du  conseil  municipal  oupour  aider  k 
la  construction  de  tout  chemin  de  fer  en  vertu  de  I'Acte 
des  chemins  dp  fer  (chapitre  26  Statuts  Eefondus). 

La  sous-section  llVexige' que  la  souscription  n'excdde 
pas  viilgt  pour  cent  s^  revaluation  totale  des  prbpri6t6s 
aflTectfees  par  tel  r^glei^ent,  suivant  lerdle  d'6valuation 
alors  existant,  et.qu'il  soit  impost  par  ce  rdglement  une 
taxe  aunuelle  suffisante  suivant  ces  riW  d'fivaluation, 
Po^  payer  rint&^et^le^^^M^^'araDrtlsseinent: 

La  Bons-^Bction  2  de  la  section  1,  chapitre  2^,  intitule : 
"  Acte  concemant  les  manidpaUt^  qui  prennent  des  ac- 
"  tions  de  chemins  de  fer  et  autres^i^priseB,"  donne  an 
(ionseil  le  pouvoir  d'imposer  pour  lepu^ent  des  int6r6t8 
et  des  fonds  d'timortissement,  une  taxe  s^^utes  les  pro- 
pri6t£s  cotisables  de  la  municipality.  ^^^x^ 

Ia  section  8  dumdme  atJte  defend  au  conseil, 
crire  et  de  passer  an  ri^glement  k  cet  effet  s'il  n'a 
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fait  dans  lea  cinq  aim6ea  prtcMentes,  nne  6valiiation  des 
Lei^^n. etfl. pf oppj^^  immobili^res  imposables  et  il  est  dit:  "telle 
"  ^valoation  servira  de  base  aa  pr^ldvement  de  toute  taxe 
"  on  cotisation  dans  la  municipality  en  vertu  de  tout  rdgle* 
"  ment  pass6  sons  Taatorit^  da  prteent  acte." 

La  section  dit :  "  La  taxe  et  cotisation  sp^iale  impos6e 
"  par  tont  rdglement  qui  sera  pass6  comme  snsdit,  sera 
"  lev6e,  pr6lev6e  et  |>er9ae  annnellement  de  la  m6me  ma- 
"  nidre  que  les  autres  taxes  et  cotisations." 

la  sousrsection  2  de  la  m6me  section  6  dit  que  "  la  dite 
"  taxe  et  cotisation  sp^iale  sera  levi^,  prilevte  et  i>9T9ae 
**  sur  toutes  les  propri§t§s  imposables  de  la  municipality." 

ij^nel  rdle^  4*6 valuation  doit  serrirjde^iasf 

•  ment  de  ja  taxe  f^^Bti^oe"ceIuiquritait^  force  lors  du 

rdglement,  ou  si  c'est  celui  qui  6tait  en  force  lors  dn  pr6- 

Idvementde  la  taxe? 

Nous  soumettons  que  c*est  le  rdle  d'£yaluation  en  force 

'  Iprs  du  pr61dyement  de  la  taxe.    €ela  parait  dtre  la  seule 

interpretation  logique^^ ^  i  >' 

'  I^  role  d'6valuation  en  force  iors  du  rdg^ifiaent  sort  de 
bi|sepour  fix^r  le  montant  de  la  spui^nptien,  et  la  pro^ 
portion  de  la  taxe  annnelle,  mais  la  repartition  doif  ^'en^. 
faire  d'aprds  l^irole  en  foi^  lors  de  son  pttidv^ent,  c'est- 
&-dire  qu'il  n'y  a--que  Wpropriet6s  imposables  d'aprds 
les  roles  annuels  qui  soni  tax6e^,  et  le  montant  de  coatri- 
bution  de  chacune  de  ces  propri6t6s  est  determine  par  le 
role  en  force,  k  cette  6poque. 

LePtermes  pr^citds  de  la  jection  6,  ekapitreSS;  soiir 
-suflSfifttlts  pour  justifier  I'int^rpr^tation  que  noup  donnons. 
Le  sens  commun  nous  conduit  en  outre  k  donner  la 
ia6me  interpretation.  Par  ekemple,  une  propriety  serdt 
portee  au  rdle  d'draluation  k  dix  mille  piastres,  le  tenain 
en  vdant  mille  et  les  bAtiaaes  neuf  mille.  Si  dkns  le 
cours  de  Tannee,  les  bfttisses  etaient  detruites  par  un  in- 
cendie,  cette  propri^te  ne  vaudrait  plus  que  mille  piastres 
au  lieu  de  dix  mille.  Or,  peat>on  pr6tendre  que  pendant 
cinq,  dix,  quinse  ou  viiigt  ins,  cette  propriet6  deyrait  Atre 
imposee  k  ndson  de  dix  mille  piastres  ? 
La  question -d'aiUeurs  est  riglee  par.  Tartide  9t8  dn 
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Code  Municipal,  tel  qu'amend6  par  la  86  Vict.  (Q.),  chap. 
21,  ec.  8,  et  par  la  41  Vict.  (Q.),  chap.  10,  sec.  80.  II  est 
dit  que  "  toute  taxe  destin6e  a  payer  I'ii^tdrdt  des  bona 
"  muninipaux  fimis  avant  ouapris  la  mise  en  force  du  Ctede, 
"  comme  celles  destinies  au  paiement  du  fonds  d'amortis- 
"mentou  rachat  de  ces  bons,  doivent  Atre  impos^es  et 
"  prtlev^es^'apres  le  dernier  rdle  en  force  dans  la  muni- 
"cipalit6." 

Dans  notre  opinion  il  n'y  a  que  Jes  pVopri£t«s  imposa^ 
bles  d'aprds  le  roleen  force  de  TannSe  qui  doivent  contri- 
bner  au  paiement  de  ces  taxes.  J:!———-^ 

__^^^?J9!l^enm--^^uiri^eSSSe^^6cMente,  >^eontnbu6, 
peUt,  Tannic  suivante,  6tre  exempte  parce  qn'elle  est  de-    " 
venue  dans  I'intervalle  propri6t6  nonimposable  et  wee  . 
versa.    Cest  ce  qui  a  eu  lieu  relativement  au  terrain  de 
la  communautd  acquise  de  Madame  Foster. 

Maintenant  la  propri6t6  4e  I'appelante  est-elle  sujette 
k  cette  taxe  sp6ciale  »ou  n'y  a-t-il  que  les  taxes  ordi- 
naires  dont  ellcyest  exeinpte  ? 

II  est  adinis,^avon8-nous  dit,  que  la,propn6t6  de  I'oppo-        J 
sante  est  un  bien  non  imposable.  ,^  Xj, 

_  ^'exemption,  dans  notre  opinion,  couvre  toutes  les  taxer 
munieipales  de  quelque  nature  quisles  soient.  G'est  ce 
qui  s'infdre  des  expressions  de  Particle  712,  sont  des  biens 
non  imposables;  or  la  taxen'est  pr§lev6e  que  sur  les  biens 
imposables,  o'est  ce  qui  T6sulte  de  la  definition  du  terme : 
"  **f ®  munidpale  "  qui  comprend  toutes  taxes  et  contri- 
butions en  deniersimpos6es  "paries  oonseils  municipaux 
"  ou  en  vertu  de  procds-verbaux  ou  d'actes  de  repartition." 

L'article  tl8  du  Godia  Municipal  qui  foumdre  les  excep- 
tions h  la  Thiile  pos6e6  Hans  Tarticle  712,  nous  foumit  un 
argument  aussi  fort  que  le  pr6c6dent.  Pnisque  le  ^Agis- 
lateur.  a  pris  le  aoin  d'6num6rer  les  chaigita  auxqnelles 
seraient,  par  exception,  asstuetties  les  piopri6tte  non- 
imposi^bles  et  qu'il  n'a  pas  mentionnfi  les  taxes  spfciales 
et  notamment  celleif  des  chemins  de  for,  il  &nt  en  con- 
clure  qu'il  n'a  pas  voula  que  ces  propridtte  fusient  chai^ 
gdes  des  taxes  de  cette  nature. 

Kona  Boumettoiig  done  hnmblement  que  I'appelaata 


-T-^- 


80 


MONTBEAL  LAW  KEFORTB. 


i 


I:-- 


m 


I  ''ill I 


"•^-       n'est  pas  tenue  an  paiement  des-'taxes  r^clam^es  par  Tin: 
LM8«Bi..eto.tjnj^  que  la  propri4t6  en  question  n'est  pas  assiyettie  au 
'^.^    paiement  de  ces  taxes  et  qu'il  y  a  erreur  dans  le  jugement 
de  la  Oour  Inf^rieure. 

O'£fo/toro«,  Q.C.,  and  iVbye»,  Q.C.,  for  the  respondents  :— 

•  There  is  merely  one  question  involved  in  this  case,  and 

that  is  <me  of  law  ;  whether  taxes  impost 


_  psyment  of  the  interest^ and  the.  creation 

of  a  sinking  fund  for  the  redemption  of  municipal  cteben- 
tu^es,  create  a  veritable  hypothec  upoh  all  the  real  pro- 
perty of  the^nunicipality  taxable  at  the  date  of  the  pass- 
ing of  suchb^;jftW8,  so  as  to  adhere  to  Buck  wJal  property 
into  who8<jsoever  hands  it  may  pass  ?  or  whether  real  pro- 
perty taxable  and  proyerly  taxed  and  hypothecarily  bound 
«t  the  date  of  the  passing  of  such  by-laws,  becomes  purged 
otsUch  taxation  and  such  hypothec  when  it  passes  into 
the  hands  of  one  in  whose  possession  it  would  have  been 
exempt  from  taxation  had  he  owfied  it  at  the  date  of  the 
■  passing  of  such  b^-laws  ?  V    .  , 

The  pretensions  of  appellants  ate  embodied  in  these 
two  allegations,  of  their  opposition,  viz  :— 

**'  Que  par  ^a  loi,  la  corporation  du  village  de  Waterloo 
n'ale  droit  d'lmposer  ks  taxes  que  surjes  Mens  impo- 
sables  de  la  municipality  du  village  de  Waterlog. 

"Que  par  la  loi,  la  propri6t6  posB6d6e  et  occup6e  par 
I'opposante  i  titre^de  Woprifitaire  est  d6olar6e  bien  non- 
imposable,  et  que  pajpmf' I'opposante  est  exempte  des 
taxes  impos6es  sur  telle  propridtd  et  r6clam6es  d'elle  en 


:^f. 


cette  cause. 

In  other  words,  that  the- property  which  was  taxable 
and  taxed  while  owned  l)y  Col.  Foster,  became  Exempt 
from  taxation,  and  purged  of  the  tixes  imposed  b^  the 
said  by-laws,  by  the  mere' mutation  df  the  property  from 
the  widow  of  Col.  Foster  to  appellants  in  1882.  That  is 
the  sole  issue:  • 

Since  the  passing  of  the  by-laws  in  question,  a  change 
has  been-madd  in  the  law  as  io  thia  mode  of  apportioning 
the  taxes  imposed  by  tjie  by-laWs,  which;  although  per- 
haps  not  Very  pfttwiai  to  t,hw  issun  in  tjiis  case,  sinoo  tho 
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righ^sate^^uired  by  the  holderil  of  the  debentures  cim       »».    ^ 
hardly^  affected  by  snbsoquent  legislation,  it  may  *  be  ^  *»£'"••*•• 

Wellto  note.  "  ■    -  .  ~"  ~    Waterloo. 

^  -  .......  ^. 

The  law  under  which  the  by-laws  were  passed  imposed 
two  essential  conditions.  Chap.  24,  see.  24,  sul>.  sec.  11 
of /Con.  Stat.  L.  C.  pi;pvides  that  by-laws  should  be  in-  _ 

for  a  sum  less  than  20  per  cent  of  the 
value  of  aflTected  property,  "  according  to  the  valuation  roll 
then  existing,"  and  unless  such  by-laws  imposed  a  yearly, 
rate  sufficient  "according  to  the  valuation  roll  ttten  «iMtf«^,"', 
to  pay  Ij^he  interest  and  two  per  cent  additional  to  create  a 
sinking  fund.    And  sub,  sec.  l«of.  sec.  2  of  chap.  25,  Con. 
Stat.  L.  C.,  declares  no  by-laws  shall  be  paased  until  all 
the  provisions  aftd  requirements  of  among  others.  Sub. 
Sees.  10  and  11  of  Sec.  24  of  chap.  24,  Con.  Stat.  L.  C.  have 
been  complied  with-    Snb.  Sec.  1  of  Sec.  6  of  said  chap. 
26  provides  for  the  annual  collection  of  taxes  ipposed  by 
such  by-lAws,  and  that  fpp  such  taxes  there  shall  be  the 
sami  hj/potheic,  naortgage  and  priority  to  secure  collection, 
as  for  other  taxes,  and  Sub.  Sec.  2  provides ,  for  tljeir  col- 
lection from  all  rateable  property. 

Srtch  was  the  law  nndei^  which  the  by-laws  in  question 
•were  passed,  and  so  continued  until  amended  by  86  Vict., 
chap.^1,  sec.  8^,  and  again  by  89  Vict.,  chap.  29,  sec.  8,' 
»nd  finally  by  41  Vict.,  chap.  10,  sec.  85,  which  has  given 
our  present  978a  ]of  the  Municipal  Code,  ena<?ting  that 
taxes  like  those  iri„question,  "shall  be  imposed  or  levied 
•|  according  to  the  livBt  vj^luation  roll  in  force  in  the  nlu- 
"nicipality,"  and  requiring  the  secretary-treasurer  tb 
make  aepeciil  collection  roll,  apportioning  on  "tfab  taxable 
properties  nO^ect  therdo  according  to  their  respective  values^ 
as  showij  on  such  valuation  roll,  the  amount  pf'tai  imposed 
for  the  interest  and  annual  payment  to  sinking  fund." 

The  amendment  9'78a  does  not  withdraw  aiiy  ^perty 
from  taxation,  or  fro^  liability  to  taxation  under  6y-lawfi 
like  those  in  question,  but  provides  a  more  fai^  and 
equitable  ;nethod  of  apportionifaent  and  collection,  so  that 
those  benefited  by  the  expenditure  for  public  improve- 
monts  might  contributB;  that  the  c<^nfagion  incident^ 
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cHahges  of  owners,  sab-divisions  of  property,  etc.,  ass^sauBd 
Lh  Brtjr»,rt«.i„  originaf  valuation  rolls  might  be  obviated  and  the  dif- 
ficulties aggravated  each  succeeding  year  by  such  changes 
in  owners  and  iv  valum,  by  divisions  and  snb'di visions 
of  property,  might  be  subjeotto  somS  tettled  rule  »nd  not 
left  to  the  discretion  of  the  secretary-treasurer.  But  what 
is  the  new  rule  of  apportionment  under  978a  of  M.  0. 1 


Simply  that  the 


taxes  on  the  prof  ertfes  sulgett  there(o.   What  properties  are 


subject  thereto  ? 

was  imposed,  the 

Jaws.    What  rat 


secretary-treasurer  shall  apjMrtion  the 


I 


Evidentljr  those  upon  which  the  tax 
I  rateable  property  m^de  liable  by  th6  by- 
oable  properties  were  made  liable  under' 
^hose  by-laws  for  the  taxes  in  qneetion  ?  Certainly  those  in 
existence  and  not  exempt  When  the  by-laws  were  passed, 
according  to  theltlfen  existing  valuation  rolls.  ^  It  was 
the  intention  as  it  was  the  law  to  make  ^e  property 
liable  fdr  such  ta^es,  being  real  and  not  personal  taxes. 
The  amendment  did  Qfithing  iriore  than  simplify  the 
m^ethod  of  collecting  thwWginalt^x  imposed  Sy  by-laws 
upon  the  original  properties  mad*  liable  therefor.    It  Is  a 
■mere  matter  of  procedure.    The  legislature  made  no  new 
bftsis,  did  not  witkdraw  any  taxable  property  from  liabi- 
lity, nor  could  it  have  done  so.    The  liability  had  been 
created  by  law  i»nd  the  lawcoold  not  be  changed  by  sub- 
sequient  legislatioii  to  evade  or  destroy  that  liability.    It 
could  not  give  such  amendment  a  retroactive  effect  so  «s 
to  imperil  interests  already  created,  those  of  the'  bond- 
^older8*andf  ratepayers.    Nor  has  it  done  so  by  maffing  a 
/mpre  just  procedure  for  collection.    Under  those  by-laws 
the  taxes  are  imposed  in  every  essential  particular.    The  " 
amount  of  debt,  the  term  of  payment,  the  property  to  pay 
saf^  debt  within  the  fixed  term  were  gWfn  in  each  case. 
Art.  91Bd  of  th?  Municipal  Code  then  comes  in,  wherein  ,. 
it  Ganges  nothing  affecting  those  by-laws,  but  gives 
insthictions^as  to  apportionment  of  the  tax  on  the  taxable 
proi^rties  mb^  there4  dikt  i^  subject  or  liable  thereto 
acco^ng  to  the  terms  anibMU  of  the  by-laws  and  the 
lawknd  yaluation  roMin  force  when  the  by-lawi^  were 
pa88«|a.    The  taxea  were  to  be  apportioned  and  ievied 
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under  ihat  new  mle  of  procedure  for  collection.    It  w^a       ««». 
an  apportionmeiit  o£  an  existing  rate  to  pay  an  existing  ^*»|'»«*«" 
debt,  upon  the  properties,  liabfc-for  such  debt,  and  in  no    '^•»«"«>* 
sense  the  iiSposition  and  apportionment  of  a  new  tax. 
v^ut  the  making  of  ih&t  amendment  is  conclusive  evid-  . 
eilce,  at  least, Jas  to  the  law  when  those  by^ws  were 
passed.    If  (he  Jaw  had  not  been,  prior  to  that  amend-    ■  • 
ment,  to  the  efoct  that  the  tax  should  be  collected  aocord- 
ing  to  the  terms  of  the  by-laws,  that  is,  according  to  valtta-         * 
tionrdls  Existing  when  passed,  then  why  was  the  amend- 
ment taiade  ?    So  that,  as  to.  the  question  of  liability  we 
have  allways  to  reiilm  to  the  law  existing  when  theby- 
laws  Were  passed,  to  ascertain  if  the  by-laws  conformed  ^ 

thereto,  unless  it  be  determined  that,  in  an  amendment 
simplifying  the  process  of  collection,  the  legislature  in*! 
tended  to  destroy  vested  rights  by  retroactive  legislation 
^vA  had  the  right  so  to  do.    When  those  l)y-laws  were 
Ig^Missed  and  came  into  force,  the  law  waa,ja  aljready  staled. 
»     that  all  real  estate  not  then  exempt  from  tA  j[tion  became' 
properties  tubfect  thereto,  or  liable  for  the  tax,  becameiub- 
ject  to  priyilege  and  to  the   hypothec,  mortgage  Wd     ^ 
pnority  to  secure  recovery  of  the  annuhl  r$te  provided 
by  sec.  6,  chap.  26,  Con.  Stat.,L.  0.  and  by^ub-sec.  10  and 
11  oi  sec.  24  of  chap:  24,  Con.  Stat.  L.  C,  as  Well  as  other 
.  statutes  mentioned,  and  the  by-laws  were  td  contain  pro- 
visions to  give  effect  to  the  law.  i 

The  law  before  cited,  as  well  chap.  26  as  ch4ip.'24,  com- 
pelled the  yearly  rate  to  be  imposed'  on  property  accord- 
(ing  to -then  existing  valuation  roll.  The  rule  was,  the 
property  on  such  valuation  roll  shall  be  subject  to  pri- 
vilege, hypothec,  mortgage  and  priority  for  amount  of 
loan,  in  proportion  to  its  value  stated^thereon,  and  such 
rate  shall  establish  the^  proportion  of  annual  payment  to 
liquidate  loan.  The  electors  voted  and  beciOne  bound 
under  that  condition,  and  the  debentures  were  issued  and 
sold  under  that  condition.  The' Civil  Code,  art.  2009,  sec. 
5,  provided  then  as  now  that  all  rates  and  assessments 
should  be  privileged.  The  Mun.  Code  accords  therewith 
InBeami^  y  Hart  9t  l^rndiad'Esf^jU^  IVou-Riviire^,  ItiX- 
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L.  R.,  p.  257,  Jadge  Oasanlt  said,  "  Qmnt  au  ftHvUigt  quel 
^•J^T'  "'^  "  '<»  art$.  2009  «/  201 1  rfi*  CWb  OiinZ  y  attachent,  U  n'ett  limUS  »> 
""''"^"  "  «MCM»  e^Mk-c  de  temps  et  U  doit  ditrer  autant  que  la  detle  mAufi," 
That  privilege  must  exist  until  rulfilmeiit  of  conditidns 
of  by-laws,  until  the  debentures  or  debt  are  paid,  alfd 
legislation  to  destroy  it  would,  in  its  effects,  amquiit  to 
confiscation,  and  in  its  operation  be  retroactive  and  illeigal.-' 
Mun.  Code,  art.  946. 

These  by-laws  in  effect  Baid,  over^  part  and  parcel  of  | 
land  in  said  village  then  on  the  valuation  rolls  exist- 
ing and  in  force  at  dato^  of  enactment  of  said  by-laws 
respectively,  shall  be  subject  to  such  privilege,   m<M- 
gage  and  priority  to  pay  debentures,  but  insjbead  of  pay- 
ing $5,000  caiih  down  in  one  case  and  $80,000  in  tho 
other  case,  for  the  objects  of  the  by-laws,  the  occupapts 
and  owners  of  such  real  estate,  taxable  property,  then  on 
said  valuation  roll,  that  is  such' taxable  property  ..shall  be 
'accorded  the  privilege  o^  paying  their  proportion  on  said 
basis  by.  partial  payments,  annua!  payments,  of,  in  the  one 
case  2i  mills  on  the  I  and  in  the  other  10  mills  on  the  I, 
instead  of  paying  a  lump  sum  at  4ice.    It  was  merely 
an  extension  of  time  granted  the  debtors  wit]^  payments 
By  instalments,  and  ^ader  the  approbation  oi  the  law.  It 
is  not  reasonablejtapv^ume  that  the  legislatiire  iotended 
that  its  elacf ments,  enabling  the  rate-payera^of  a  moiiici- 
pality  to  incur  a  debt  which  could  be  paid  by  instfilmentB 
within  a  certain  delay,  should  be  miide  the  means  of| 
enabling  the  properties  liable  to  that  debt  to  gradually 
slip  out  of  such  liability,  and  shift  their  share  of  the  burden 
upon  the  shoulders  of  others;-  ^^~j^~     11^       -  ^j^^-    - 
if  the  municipality  had  paid  these  snbscri^ons  or  j 
made  these  expenditures  at  one  time  in  a  lamp  sum,  «nd 
then  asfiiessed  the  property  in  question,  in  one  rate,  for  its  | 
share  or  proportion  of  the  whole  subscriptions  ou  expen- 
ditures, according  to  valuation  roll  then  existing,  it  conld  | 
npt  for  a  moment  be  pretend^  that  the  then  owner,  Hon. 
A.  B.  Foster,  could  have  ayoided  payment,  or  that  the  pri-  j 
vilege  would  be  released,  tocept  by  payment  or  prescrip- 
tion.   But  prescription  cannot  be  invoked  against  taxes  i 
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fl    impofed  by  mich  by-laws,  Mun.  Code,  960.  .  The  rate  Viras 

on  the  prop^cty.  The  conndil  aqd  the  rate-payers  instead  **•  *'i'*'  •*• 
of  demanding  payment,  diiiiribated  jBuch  payment  over'  a  ^*^'*^ 
number  of  years,  in  one  cise  16  annual  payments  or  con- 
triblitions,  and  in  the  other  20,  i^nd  the  law  authorized 
such  a  course  and  prorji^ed  for  hypothec  and  priority  on 
the  property  to  secure  the  recovery  of  such  annual  pay- 
ments. '        7   ■-■  /  -   . 

A  subsequent  ptircnaser  acquires  no  greater  nghts  or 
privileges  than^^is  dM/eur  had,  ^immu/ anterior  rigbts  and  . 
liabilities  arising  tlferelVom/l^nch  purchaser  obuld  not" 
be  relieved  from  th0  payment  of  those  annual  privileged 
payments,  or  conmbutions  unleAs  the  right  existed  when 
the  property  was  jacquired  and  ttt^p  directly  affected  the 
property  in  question,  nor  could  such  purchaser  be  relieved 
by  a  subsequent  law.  It  was  a  condition  pitecedent  of 
the  by-laws  and  of  the  action  of  the  (electors,  that  the 
property  in  question,  if  then  on  valuation  rolls,  should 
be  liable  unless  then  exempt,  and  it  is  safe  to  say  that 
had  it  then  been  exempt,  the  by-laws  would  never  have 
bt)©n  sanctioned  by  the  municipal  electors,  representing 
as  the  property  in  question  then  did,  so  large  a  propor- 
tion of  the  whold'  taxable  property  of  the  village.  Nor 
is  it  clear  that  the  property  in  question  would  then  have 
been  exempt  if  owi&ed  by  opposants,  as  the  law  stood 
wheh  the  by-laws  were  t^assed. 

Begristration  is  npt  necessary  to  secure  the  privilege 
and  hypothec  for  such  taxes  as  a  general  rule,  but  to  pro- 
tect holders  of  debehinres  and  show  with  certainty  the 
property  liable  for  the  payment  of  the  debentures  or  debt 
under  such  hypothec  and  priority  according  to  terms  of 
by-laws  creating  debt  and  authorizing  issue  of  deben-  * 
tures,  anAct  was  passed,  now  chap.  84  of  Oon.  Stat.  of» 
Canada,  perpetuated  m  our  municipal  laws  by  art.  991,, 
Mun.  Code.    The  preamble  of  chap.  84  says,  "whereas 
"  it  would  tend,  etc.,  to  the  better  security  of  the  holders* 
"of  thfe  same  (debentures)  thV^a  sjstem  of  i^gistration  ^ 
"should  be  adopted  and  a  priority  of  lieil  in  respect 
"thereof  given t  etc."    Seo.  1  provides  for  the  by-laws 
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"*'■  paMfld  before  1869,  and  sec.  2  for  the  tranmniMion  of  those 
Lm  HoMir.,  ale.  paiwod  ^fter  If  69  by  the  secretary- tre^mirer  to  the  registrar, 
Waterloo,  together  with  a  retnru  according  to  form  given,  showing 
among  other  things  the  assessed  value  of  real  and  [ler- 
sonal  estate  belonging  to  the  muni(;ipality  and  the  yearly 
rate  to  liquidate  debentures.  Articles  990  and  991,  M.  0. 
are  pr^ujtically  the  same  as  chap.  84  before  mentioned. 

Those  enactments  go  further  than  the  mere  act  of  es- 
tablishing that  priority  of  registration  should  protect. 
They,  in  effect,  say  that  as  the  by-laws  and  returns  must 

be  registered,  befort  the  tale  or  contract  for  sale  of  such  de-r 

bentures,  the  taxable  property  of  the  municipality  men- 
tioned in  that  return  in  bonnection  with  debentures  men- 
tioned therein,  is  and  must  be  the  guarantee  of  the  holder 
of  debentures,  must  be  the  property  on  which  the  priority 
,  of  the  lien  Exists.    The  property  in  question  in  this  cause 

was  on  the  valuation  roll  when  the  by-laws  weire  passed, 
'  as  taxable  property,  was  included  in  the  return  made  by 
secretary-treasurer  to  registrar,  and  in  consequence  became 
subject  to  priority  of  lien,  became  liable  for  the  yearly 
rate  on  the  assessed  value  of  the  property  theretlnder. 
Apart  from  the  provision  as  to  registration,  that  act  es- 
blished  no  new  rate,  the  priority  of  lien  on  property  for 
yearly  rate  being  in  existence  before.  To  protect  the  de- 
benture holders,  there  could  be  no  safer  rule  than  to 
make  all  the  taxable  or  rateable  property  in  the  monioi- 
pality  at  time  of  issue  of  debentures,  liable  to  pay  its 
quota  or  yearly  rate  or  annual  payment  for  the  redemp- 
tion, in  accordance  with  the  terms  of  their  issue,  via,  the 
conditions  of  the  by-laws,  and  tl^at  is  the  rule  prescribed 
by  law.  Any  other  position  wottld  endanger  the  holders 
of  debentures ,  and  be  disastrous  to  rate*payer8.  A  case 
*  might  occur  where  property  after  property  would  become 
exempt  under  art.  *l\%  until  the  yearly  rate  imposed  would 
■^  not  pay  the  interest  nor  create  the  sinking  ftind  required. 

^  The  burden  would  prove  too  much  for  the  rate-jMyers. 

';"":g-.  .^^,    The  question  of  exemption  and  liability  might  come 
.  n^  -;*up  again  in  the  case  of  dii^ision  of  a  municipality  when 
.    arts.  81  imd  82  M.  0.  would  apply,  whioh  speak  of  debts 
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I'  aij4  obligatioiirfanjj  property  liablu  thwrofor.  The  smend*    *  W- 
Hiont  to  art.  82,  pi^ed  48  Viot.,  chap.  28,  aeo.  6,  ahowa '- «T«- •••• 
that  thi  Winlatufp  «!orit«mplated  that  the  taxable  pro- 
perty Ki|>flnd  for  thd  dobta  and  obligatiouH  of  the  munici- 
pality should  itill  be  bound,  in  each  portion  of  th^  muni- 
cipality  so  divided.  I  , 

The  role  laid  down  in  the  by-laws  is  simple  and  clear 
and  is  the  law.    Thi|t  rule  ih  the  one  case  (Ko.  ]1)  was, 
"  a  special  rate  and  assessment  of  2|  mills  on  the  |  is 
"  hereby,  imposed  on^^l  the  rateable  ^perty  in  said  mu- 
"  nicipality,  according  to  tfie  raluation>oll  now  eiistingr" 
and  in  the  other  case  (No.  21)  was,  "thertf  shall  be  and 
"  there  is  hereby  imposed  upon  the  rateable  property  in 
"  said  municipality  according  to  the  valuation  rolj  thereof 
llnow  existing,  a  rate  often  mills  on  the  |."  Sul>.-sec.  11 
m  said  sec,  24,  Con.  Stat.  L.  0.,  says  that  thet^^by-law 
would  have  no  effect  or  force  unless  it  imposed  a  yearly 
rate  sufficient  according  to  the  valuation  roll  then  exist- 
ing to  pay  interest  on  debentures  and  creo^  a  sinking 
fund  for  their  redemption.    Sec.  2  of  chap.'^S,  pon.  Stat. 
No.  6,  provides  that  no  by-law  caH  be  passed  without  the 
fniaimeitt  of  requirements  of  that  8ab.-8eo:  11  of  sec.  24 
and  sec.  6  of  chap.  26  aforesaid,  and  aays  fhrth(»r  that 
such  yearly  rate  shall  be  subject  to  hypothec,  mprtgage 
and  priority  of  lien. 

The  Municipal  Oode,  and  all  <the'law8  and  acts  anterior 
thereto,  dealing  with  this  question,  apeak  of  and  deal 
with  the  '••  yearly  rate"  due  on  the'piropbfty  made  liable 
for  the  debt  created  by  the  by-laws,  and  nowhere  is  it 
provided  that  the  property  so  made  liable  for  anih  "  yearly  ' 
rate,"  instalment  or  tax  in  and  by  snob  by-la)(s,  shall  be 
exempted  or  withdrawn  from  such  liability.   On  the'  con- 
I  trary,  it  appears  firom  the  consideration  of  the  law  as  a 
I  whole,  that  the  la^v  intended,  as  it  would  be  contrary  to 
common  sense  to  suppose  otherwise,  that  when  a  debt 
was  created  by  axtch  by-laws,  a  privilege  or  hypothec 
was  at  once  created  on  al|  the  taxable  property  id  tl^^^ 
municipality  not  then  exempt,  and  which  ^w<yfild  subsist 
lentil  the  debt  ahonld  be  fully  extinguished  by  payment 
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^'  The  tiMi«H  from  which  op|MMMiita  jir«  «x«mpt«a  by  712 

^H«j|i«.Hfcu  Q  ^^^  11,,^,  „„i„„er«tm!  in  that  Oodo.  Ordinarily  it 
•**•"  <■  the  tax  m»>ntion«d  in  art.  481),  M.  O.,  im|>o«fld  lik«<  mo«t 
taiea  yearly,  under  a  bylaw  madu  (^atih  y«ar.  in  which  ia 
ombodiud  tho special  purpoao  for  which  the  tax  ia  impoaed, 
the  amonnt  impoaed,  the  proptJrty  liable  for  the  tax,  the 
owner  or  wcupant  of  the  proiwhy,  and  yearly. rate,  the 
date  wheq  payable,  and  thereupon  a  general  (collection 
roll  ia  made  for  ita  collection.  Such  by-law  waa  and  is 
intended  to  cover  the  ordinary  municipal  ext)enditure, 
and  the  rate  is  high  or  low  in  Proportion  to  the  wants  of 

-y f*»"  munici|>ality.  From  such  a  Ux  opposants  are  exempt. 

/  But  on  exceptional   taxes  like  t>ie  preaent,  where  the 

/  protection  of  holders  of  duiienturea  has  to  be  considered 

as  well  as  the  rights  and  liabilities  of  tax-peyers,  there 
could  not  from  the  very  nature  of  things,  be  an  annual 
by-law,  nor  does  the  law  require  but  the  one  by-law,  and 
therein  it  is  enacted,  as  it  is  regulated  and  enacted  in  the 
by-laws  in  question,  as  firmly  as  possible,  the  purpose  of 
.the  tax,  the  amount  to  be  raised,  the  j^operty  liable  for 
the  tax  and  the  yearly  rate  to  pay  said  amount  or  sum. 
No  now  by-law  is  required  each  year,  because  too  new 
tax  is  imposed  each  year.    All  the  secretwy-treasurer  had 
to  do  before  art.  798a  wm  added  to  the  Municipal  Code 
was  to  collect  each  year  from  a  collection  roll  made  when 
the  by-laws  were  passed,  the  yearly  tax  on  the  property 
^    inentioned  ia  the  valuation  roll  forming  part  of  the  by- 
*     law.  according  to  the  rate  therein  specified.    Since  the 
^         ena»;tment  of  •798«  the  secretary-treasurer  has  to  make  each 
year  a  special  collection  roll,  following  the  fluctuations  of 
4^    successive  valuation  rolls,  as  to  the  value  only  of  property 
subject  to  the  tax  by  the  by-law,  and  not  as  to  the  parti- 
^    cular  property  on  the  new  valuation  roll  or  the  new 
owner  thereof,  apportioning  and  levying  not  a  new  tax, 
not  a  fresh  annual  tax,  but  an  old  tax,  an  old  rate,  on  the 
same  property  liable  originally  for  the  tax  under  such 
annual  apportionment,  with  the  possible  incident  of  find- 
ing tl»»t  property  in  the  hands  of  one  or  more  new  pro- 
prietors with  new  values.    But  the  property  itself  stands 
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M  it  did  when  th«  by-law  wm  |)wmi<w1,  liable  for  thi 
k»  »ll  Utm  »re  due  by  owiittrM  and  otM;a{NinU,  and  .^_ 
NiintM  are  owners  ofapro|wty  liable  under  by-lawVit 
wan  and  ia  the  duty  of  the  ■ecretary-treanurer  to  appor- 
tion the  taiea  in  queition  against  the  property  held  by 
thein  MO  liable,  annually.  In  thin  matter  the  »)orporation 
did  not  impose  a  new  tax  for  the  years  in  question,  aa  the 
(ipposanta  assume,  but  was  merely  seeking  colleistion  of 
one  already  due  and  exigible  when  they  a<!quired  the 
property.  The  council  itself  has  not  the  right  to  pass  a 
by-law  in  any  way  atteotii^g  the  taxes  in  question  or 
thdr  collection,  but  it  is  made  the  imperative  duty  of  the 
•MMTetary-treaaurer  to  coIle<!t  such  taxes  on  the  basis  and 
under  the  terms  approved  by  the  eletitors,  oonHrmed  by 
the  lieutenant-governor  and  simpliHed  by  recent  enact- 
ments as  to  apportionment  for  collection  and  in  no  other 
way.  ;     . 

But  apart  from  other  considerations.  If  ar  j[cles  Y^12  and 
798a,  If.  C,  had  not  been  enacted,  could  oppoaants  have 
claimed  exemption,  seeing  that  the  by-laws  were  passed 
before  said  Co4t  catto  into  force?  it  is  submitted  they 
could  not  few  reasona  already  giyen/  iM 

If  the  property  in  question/when  purchased  by  oppo>/  - 
sants,  had  been  subjected  t<i  a  conventional  Jiypotheo,/ 
created  by  its  previous,  own^,  the  opposants  dr  property 
would  have  been  obliged  td  pay  that  hypotfec.  Her© 
thet^  was  a  hypothec  e^ndowed  with  a  privilegio  special 
when  opposanta  purchWao^  tfaie  property,  that  Ht  ranked 
iu  privilege  before  a  conventiojnal  hypothec,  ani  it  is  dif« 
licult  to  see  how  a  later  enactment  can  destroy tW  mort- 
gage, and  exempt  the  pro^perty  from  its  payment,  or  that^^ 
the  procedure  for  the  collgctfon  of  a  claun  can  eat^blish  a 
principle  destructive  of  that  claim<  ^         r  , 

Chueoh,  J.  (after  stating  facts)  :^ 

The  real  question  is  whether  the  mutation  of  the  pro- 
perty, into  the  hands  vt  p^ra^s  exegnpt  from  taxation,  .♦ 
had  the  effect  of  exemptia^^ia  property  from  taxea  im# 
posed  for  the  payment  of  interest.    The  general  principle 
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mS.     r  "»"«*  «^*»^  '*  affirmatively.    The  statute  invoked  by 
the  appellanta  must  be  considered  to  be  retroactive  in 
order  to  exempt  them,  and  Statutes  are  not  ordinarily  to 
be  taken  as  retroactive.    The  question  has  been  very 
,       fully  treated  by  the  learned  judge  who  pronounced  the 
I  judgment  in  the  Court  below,  and  in  his  reasoning  I  foUy 

concur.    It  is  linneceasary,  therefore,  to  enter  into  the 
;  case  at  any  length,  which  would  merely  be  repeating 

^  what  has  already  been  said.  The  conclusion  of  the  Court 
IS  that  the  tax  being  imposed  at  the  time  the  by-law  was 
passed,  and  creating  a  hypothec  on  the  taxable  property 
m  the  municipality,  and  the  Municipal  Code  not  having 
declared  that  any  exemption  exists,  the  tax  is  a  charge 
upon  the  property,  and  inseparable  from  it  in  whosesoever 
hands  it  may  be.  We. think,  therefore,  that  the  judg- 
ment  of  the  Court  below  was  correct,  and  it  is  confirmed. 

Judgment  confirmed. 
iMKoste,  Globensky,  BisaiUon  Sf  Brosseau,  attorneys  for  ap- 
'  ^  pellants.  . 

I^i^es  8f  Bernard,  and  OHaUoran  ^Dt^y,  .attorneys  for 
respondents.  " 
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*  :.     ',         26  i»nier  1868. 

Coram  Doeion,  J.  0..  Tkssier..  Cross  ei  Church,  JJ. 

PPTER  DONOVAN,  .^ 

{Detnandeur  fsn  C&ur  Iitfirieure), 

\    \  V        '  Appei^NT; 

'  KT  ■ 

THE  "HERALD"  COMPANY  (Limited).       " 
{m/enderesse  en  Cour  InfMeurt), 

Intim£e. 
Publication  de$  pr\cid€s  publics  dune  assemble  diUBirante-^ 

Resptmsabilit^—Appel. 
Juofc:-lo.  Que  bi  pubilcaUon  des  piooM^  publics  d'une  Msemblfe  d4B. 

^SdeT'"":  •*"?'^  «»i«n«»biiit^  ,o,«,«,  «r"ubtr: 

est  faitede  bonne  foi  et  aans  malice,  de  f»ito  qai  ont  rapport  4  I'objet 

del'aBBemblfeet  qui  sent  d'uninMrtt  public-  Pi»"»'ODjet 

2a  Qa'une  O^nrd'Appel  nedoit  pas  inflnner  uil  jugementBur  unedh- 

m«ideendoa.m.ge8  pour  di&m»tion.lo«qu'{lTe8Cit  que  d'ut 

pinB  droit  qn'A  dea  dommagea  nominaux. 

1  In'l  ^^  J'°««"»«'»*  «  ««o.  rendu  ^  Montreal  (JettIi,  J.) 
le  30  d^cetobre  1886 :—     fev  r  ■  '>^ 

"LaC^r,etc ,     .^         ^ 

Ttr'^'^?^"*  ^""^  Donovan,  I'un  des  fichevins  de  la  cit6  de 
Montrfal  86  pourvoit  en  dofl^ages  contre  la  compagnie 
propnfitoire   du   journal  appel6    "The  Montreal  Daily 
Herald,    lui  reprochant  d'avoir,  le  6  d§cembre  1886.  dans 
un  pr6tendu  rapport  des  proc6d&  d'une  assemble  du 
conseU  de  ville,  attribu6  faussement  et  malicleusement  i 
1 6cheym  McShane  des  paroles  ou  un  discours  dontenant 
des  injures  k  I'adresse  du  demandeur  et  allfiguant  spficiale- 
ment  que  McShane  n'avait  pas  prononc6  tel  discours.  et     ' 
que  ce  rapport  faux  et  mensonger  avait  6t6  malicieuse- 
ment  et  volontairement  fabriau6  et  publi6  par  la  com- 
pagme  d6fenderesse  dans  rintention  de  faire  tortaude- 
mandeur;  >.  ^ 

^"Attendu  que  la  dfefenderesse  conteste  cette  action 
disant : l 
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"  Que  le  comptd-rendn  pnbli6  est  un  r68ilm6  fidile,  iriui 
et  loyal  de  ce  qui  s'est  pass^  au  conseil,  que  lea  paroles 
rapportfees  sont  celles  dites  par  McShane,  et  qu'elles  out 
6t6  publifiessans  malice  et  dans,  rint6r6t  public,  les  pro- 
c6d6s  du  conseil  intSressant  le  public  en  g6n6ral ;  que  le 
lendemain  de  cette  publication  le  demandeur  s'6tant  plaint 
de  ce  compte-rendu  et  ayant  requis  la  d^fenderesse  de 
reproduire  celui  ptibli6  par  un  autre  journal  appel6  **  The 
Gazette  "  afin  de  rfipgrer  le  tort  qu'il  soutenait  lui  rfaulter 
de  celui  du  "  Herald,"  la  d6fenderesse  s'est  empressfee  de 
se  rendre  h  cette  demande  et  d'accueillir  en  outre  di  verses 
communications  favorables  au  demandeur  et  ficrites  sur 
le  m6me  sujet ;  enfin  que  le  compte-rendu  reprochd  a  §t6 
publi6  sans  aucune  intention  de  faire  tort  au  demandeur 
et  avec  la  plus  entiere  bonne"  foi  quant  4  sa  v6rit6  et  k '" 
son  exactitude,  et  que  le  .demandeur  n'en  a  pas  ftouffert; 
"Attendu  qu'il  r^sulte  de  la  preuve  que  le  4iscours, 
dftnt  la  publication  est  reprochfie  a  la  dfifenderesse,  a  6t6 
prononc6  au  milieu  du  .bruit  et  du  tumulte  soiUev6s  par 
Talteroition  survenue  entre  l'6chevin  McShane  et  le  de- 
mandeur et  qu'il  6tait  fort  difficile  d'en  saisir  tons  les 
mots  et  de  s'en  rappeler  tbutes  les  expressions,  que  d'un 
cot^  les  tfimoins  de  la  demande,  tout  en  affirmant  que  le 
compte-rendu  du  Herald  est  exag6r6,  sont  forces  d'admettre 
qu'ils-  peuvent  avoir  oubli6  quelqtie  chose ;  que  le  rap- 
porteur de  la  Oazeile  lui^mdme  declaim  que  pour  6crire  son 
r6sum6  il  a  6te  oblig6  de  se  renseigner,  apres  la  s6ance, 
aupres  de  diverses  personnes,  que  d'un  autre  c6t6  les  t6- 
moins  de  la  d6fense  affirment  que  toutes  les  paroles  attri- 
bu6es  A  McShane  par  le  compte-rendu  du  Herald  ont 
■fete  prononc^es  et  que  ce  rapport  est  plus  complet  que    ' 
celui  de  la  Gazetti ;  qvCen&ale  t6mbin  McShane  lui-m6me 
affirme  avoir  dit  tout  ce  qui  est  rapportfe,  et  m6me  avoir 
6t6  plus  loin  et  avoir  accentu6  d'^ivantage  ses  paroles,  ce 
qui  est  confirm^  par  le  t^moija  lilalone  ; 
^   "Attendu  qu'en  prenant  I'ensemble  de  la  preuve  faite, 
il  parait  ressortir  des  diverses  vel-sions  dotinfies  par  les 
t6moin#  que  ^e  compte-rendu  reproch§  ne  p6cher»it  pas 
d'une  n^anidre  appr6ciable  paiilUnexactitnde  des  paroles 

'-^ : . '. _; ^ . L L '. ^ ! i , 
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attributes  k  MoShane,  mais  simplement  par  Tabsence  des       '"■"• 
•  interruptions  que  ce  dernier  a  subi ;  Doowm 

"Attendu  que  bien  qu'il  sdit  de  plus  prouvd  qu'apris ""•^*'"*'°- 
la  stance  du  donseil  I'^chevin  McShane  a  fourni  luiomdme 
par  6crit  au:  rapporteur  du  Herald  la  partie  reproch6e  de 
son  discours,  la  pr^somption  de  malice  qui  aurait  pu  r6- 
sulter  de  ce  fait  se  trouve  d6truite  par  la  preuve  de  I'exac- 
titude  des  paroles  rapport6es  et  raffirmatioh  du  rapporteur 
Marcil  qu'il  n'a  accepts  cette-  redaction  de  McShane  que 
parce  qu'elle  rendaifc  exactement  ce  qu'il  avait  lui-|n6me  •-".'  "' 

entendu,  et  qu'enfin  la  couduite  des  directeurs  et  repr6-  :    ? 

seutants  de  la  compagnid  d6fenderes8e,  dans  les  rapports     • 
»'|l^*it  <*u  ensuite  a>vec  le  demandeur  au  s^jet  dei|  • 
et  reclamations  de  ce  dernier,  6tablit  leur  bonne 
j'absence  de  tout  motif  maiicieux  de  leur  part ; 
*?"^^™^*  V^^  ^***8  ces  circonstances  la  demande, 
qtti  repose  uniquemeut  sur  la  publication  d'un  compte^ 
rendu  faux  et  exag6r6  malicieusement,  ne  se  trouve  pas 
soutenue  par  une  preuve  suffisante  pour  justifier  i;ne  coA-         » 
damnation^. 

"Maintient  les  exceptions  et  defenses  de  la  d6fenderesse 
et  renvoie.et  dfeboute  Paction  du  demandeur  avec  d^pens 
distraits,  etc."  j«  -  -S 

25,-26  Janvier  1888.]  ^        /  ^ 

W.  H.  Kerr,  Q.  C,  pour  I'appelant. 

W.  W.  Robertson,  Q.  C,  pour  riutim6.  ^ 

.  25  fevrier  J888.1  , 

DoRioiir,  J.  0. :—  •.  .  - 

L'apjMlant  et -McShane,  tbuTdeux  6cheyius  de  Montreal,  ^' 
6taient  tons  deux  pr6sents  k  une  assemble  du  conseil-de-     * 
ville,  ou  I'on  discutait  I'adoption  ou  le  rejet  d'une  requ6te.     .  ,       . 
Donovan,  Iiappelant,  s'y  oppdsait  tandis  que  McShane 
farorisait  la  requ6te.    Pendant  le  cours  de  la  discussion 
Donovan  et  McShane  se  sont  dit  des  injures'  trds-gmves!  » 

Ces  proc6d68  ont  616  publifis  dans  le  journal  ilpi>el6  "  Thtt 
Montreal  DaUy  Herald."     '  f    *iw    .     „ 

D'ipres  Tensemble  du  t6moignage,  la  publication  dans 
le  Herald  oontient  k  peu  pres  la  substance  de  ce  qui  s'eat 
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.,  ^^^^^     piu»6  k  jassemWfee.     Le  lendemain  Dondyan  est  al46 

f»H.JS,.c«.*^?"'*J^/V'*«™'^'«<-JA  e'est  plaint  A  M:MitclieH. 
prtsident   de  la   ctropagnie  inUm6e,  qui  demanda  en 

quoi,  le 'rapport  6tait  faux,  et  Donovan  rfipondit  que  la 
Qoxm  arait  publi§  un  wipport  Vrai.    Sur  ce  Mitchell 

.    -      .        Promitdereproduire dans  son  JQurnalle  rapport  qui avait 
paru  -dans  la  QmelU,  ce  dont  I'appelant  parut  d'abord  Batis- 


\W 


■•.T 


fait;  mais  revenant  sur  ses  pai^il  dirri'MiiSlque' 
ne  I'empdcherait  de  pouwuivre  le  HwaUL.    Le  lehde- 


'  cela 


maid  le  BwM  publia  la  version  donn6e  par  la  (?a*rf/« 
avec  une  note  expliquaiit  que  e'6tait  pour  rendre  justice* 
A  I'appelant  qui  s'^tiit  plaint  du  rapport  puWifi  dans  un- 
numfiro  pr6c6dent.  •  II  est  6vident  qu'il  n'y  a  pas  eu  ma- 
lice dela  pwtde  I'intimfee.    Le  rapport  dont  se  plaint' 
1  appelant  fut  donnd  oucorrigfi  par  Mo8hane,  et  il  n'y  a  pas 
grande  diflR§rence  entrel^  rapport  publi6  par  l4  Gazette,«o- 
prouvfiparDonov^ui,  et  celui  du  Herild.  Maiiltenant,il  n'est 
•  pas  prouyfique  Ddnovan  a  souffert  4es  donimages,  et.s'il  flQ- 
lait  renverser  le  jugement,  il  ne  pourrait  Avoir  droit  qu'd 
des  dommages  nominau^;  et  dans  la  pralique  une  Cour 
d  Appel  n'lnErtoe  pas  un  jugement  parce  qne  le  tribunal 
de  premidre  instance  a  refu»6  d'accorder  des  dommages  & 
une  partie  qui  n'a  souffert  aucun  grief  rdel'et  tmoh^ 
ciable.  ,  ,  V     '"^  r 

•  II  y  a  une  iiijpression  £rop  g6n6rale  qu'il  est  permis  A  la  ' 
presse  de  publier  dans  les  joumaux  tout  cequi  se  passe  d 
des  assembl6e8  publiques,    Oette  impression  est  mal4bn-<.- 

"^Journal  n'a  pas  plus  le  dioit  de  publier  uiie  iniure 


naurait  droit  de  le  faire.  et  si  nous  sobmes  disposes  4 
confirmer  le  jugement  rendu  en  premiere  instance,  ce  n'est 
.que  parce  q^Q  la  publication  a  6t6  faite  sans  malice,  que 
1  fUtim^  a  fait  ce  qu'elle  a  pu  pour  satisfaire  riH)pelant 
«n  puWiant  de  suke  ui^,rapport  qu'il  appronvait,  et  liu^t  ' 
parce  que  I'appelaiit  n'a  pas  prouv6  quil  ait  souffert  des 
dommages  par  suite  d&Ja  pubUcation  dont  il  se  plaint,^  ^ 
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Wl  en  eaiit4jiiitremeiit  ndna  aariQnBi'oondamnd  Tinti-  '    "* 

"      ■  ^       <«  ^^goaieQt  coiifltm6.     "H«i»id"o<». 

Ksrr,jParter  Sf  Ooidstein,  pour  Tappelantr 
[    Robertton,  FUet  ^  Fufconer,  pour  I'mtimfie. 


».   * 


'1^   ' L_  ::._ -:^„.^„  y^ri^  7, 1888; 

CItfraw  DoBirt?,  Oh,  X,  Tessikr,  Cross,  Ohi^boh,  fe 


i^l^ 


^  JOSEPH  a-DESBOSIERS,      "  ' 

*    •  °       {Ciamahtcotloedted in  Court  betiw)^ 

.  ■    .    ;#  ■-.■.."■■  ■  ■ 

,    -^AHD  ,:.;•   ...■:,. ^^'  •.     , 

'"    •  ilOHAED  tAMB,\^  * 

-     ^   (C/oimaWlt»«<erfi»fg  report  VrfM(^^ 

-^titmt^Um^ErroHiBous  notmfr  qf  d«Bdl^  Asg^for— C&i^ 

^    ■  '     ■  "  •  "    V    ',.!"*■    ^    '\ '■  ■     '  -       '  ''    ,    ■,^-,, 
:Bhld:-1.  That  where  abfovtvation '«  i^ven  by  the^tetmi  0^  *  cleed^  ih^ 
'     ««rnJbeo«8  noting  of  the  aU  by  the  Reglatntf  is  «  d«Bb»HW."«nd 
the  granting  by  him  of  em«|ieoii^.oeitiflo»tw,  otaifot  riNjadloe  the 
,     .pw^ymbrogated.-  -•>:;'■.•.        '    sJv.-*  '  •   7-  " '    '' 

' '    2.Th»t  irhere  two  cl^aaea  ii(  »'  deed  conlfict,-the  one  Written  and  the 
^oUrtr  printed,  the  ^ritt^  olaoM  shonld  have  eflbct,  as  moi«  likely 
to  otatiUnjaw  rear  &(ention(tf  the  parties,    r    ' 

,"•    ■■ '.   >    '■•  "     >     .'■  ■■        ■■   '  \    "■  '-       \   . 

The  appeal  was  fioin  the,  following  judgment- of  the 
Superior  Court,  Montreal,  (Ootmet,  J),  Dedembei' 9, liB86, 
maintaining  the  coi|te«tation  ofihe  rtepondent,  andordet^ 
ing  the  report  of  distnbjiti^to  be  refcntied*— 

"  Th?  Court  having*  hear«Khe  contestant,  and  the  claim- 
ant collocated  DesRosiers,  by  their  counsel  upon  the  merits 
of  the  contestation  by  said  Lamb,  of  the  report  of  distribu- 
tion, in  the  present  caiise.  etc......  "*  w    ' 


t 
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Considering  that  the  said  Richard  Lamb,  ^he  party  con- 
testing  the  rep9rt  of  distribution  in  this  cause,  doth 
hereby,  contest  ^he  10th.  12th  and  ISthitems  of  said  report 
.  of  distribuj^ion ;  •  *^ 

"Considering  that  the  sum  of  |2,812  16.  mentioned  in 
said  lt)th  Item  and  collocated  in  and  by  the  said  report  of 
distribution,  m  favour  of  Joseph  O.  Desrosiers.  onlyranks 
after  the  claim  of  the  said  contestant  Richard  Lamb,  filed 
in  this  cause  for^|6.130:28  ; 

;"  Considering  that  in  and  by  the  said  report  of  distribu 
tion.  the  said  Richard  Lamb,  Iby  said  item  No.  18,  (but 
which  said^item  should,  apparently,  following  the  order  6f 
8equence-bea#  the  number  12)  is  wrongfully  collocated 
for  t^  sum  of  |4,66t.89.  ins]tead-of  the  sum  of  16.180.89 
th^aifaount  he  is  entitled  to,  being  the  sum  due  to  the 
said  Richard  Lamb,  under  and  ]by,virtue  of  a  deed  of  obli- 
gation  and  mortgage  m«idie  and  executed  byihe  sidd  de- 
fendant  Charland,  in  favor*of  The  said  Richard  Lamb 
befoft  Cushing,  Notary  Pub|ic.  at  Montreal,  on  the  16th 

of  March.  1884,  for  the  sum  of  16.^00.  with  interest  tfiereon  . 
at  the  rate  of  SIX  per  cent,  per  i«»num.  from  the  16th  of 
September,  1884,  up  to  the^dateof  sale  in  this  cause,  to 
wit,  the  18th  of  April,  1886,  amoiu^ting  to*|680.28  (the 
rate  of  six  per  cent,  per  annim,)  being  the  rate  stipula- 
ted  m  the  deed  from  Boyer  to  Picard  of  22nd  November 
1881,  heil^inafter  mentioned;  '  ■■^/      ' 

"  Coniadering  that  in  and  by  the  said  d^ed  of  obli^tion 
and  mortgage,  it  is  expressly  declared  that  the  said  sum 
of  15,600,  had  been  411^^0  Dame  Marie  Louise  Aurfelie 
Boyer,  of  the  said  city  of  Montreal,  widow  of  the  lite 
Auguste  Amos,  deceased,  in  his  life-time  of  the  same  place 
and  the  Honorable  Joseph. Rosaire  Thibaudeku,  of  the 
parish  of  LcJngue  Pointe,  senator,  in  his  quidlty  of  curator 
tj  the  substitution  created  in  favor  of  the  said  Dame- 
Mane  Louise  Aur61ie  Boyer,  in  extinction  of  the'balance 

of  the  6«««»f.&/omfe  claim,  to  that  amount,  stipulated 
payable  under  a  certain  deed  of  sale  from  the  said  Dame 

Mane  Louise  AuT^lie  Boyer  to  Charles  T.  Picard.  bearing 
date  and  executed  before  Mtre.  F.  J:  Gurand,  Notary  Pul^ 
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[lie,  on  the  22nd  pf  Noyemb«r,  1881,  registered  in  the  re- 
giatry  office  for  Montreal  East,  pq  the  lOth  of  December. 
1881,  and  assnmed  payabl^^ ^  said  defendant  Ohar- 
land  under  a  certain  deed  of  sale  from  the  said  Charles  T. 
Picard,  to  said  Gharland,  bearing  date  and  executed  before 
J.  0.  Dansereau,  Notary,  on  the  6th  of  January,  1882,  re- 
gistered on  the- 12th  of  the  same  month  and  year ;    -  ' 

"Considering  that  the  said  foregoing  declaration  was  in 

and  by  the  said^deKd  of  obligation  and  mortgage,  stated 

to  be  made  and  was  therein  made'in  order  that  the  said 

.Richard  Lamb,  might  be,  and  he  thereby  was  subrogated 

■in 'and  to  «JI  the  rights,  claims, -mortgages  and  privileges 
ofthe  said  Dame  Marie  Louise  Aur6lie  Boyer,  individu- 
ally, lind  the  said  Hon.  Joseph  R.  Thibaudeau,  «  quality, 
as  aforesaid,  arisijag  ok  of  the  said  bitilletir  ckfonds  claim, 
and  in  and.  upon  the  property  mentioned  in  said  deeds  of 
sale^ereinbefore  mep^ibned,  which  property  is  known  as 

'  subdivision  jots  numbeirs  oHe,  two,  three  and  four,  of  lot 
official  No.  1166,  on  theWcial  plan  itad  in  the  book  of 

.reference  for  St.  James  Ward.  Montreal,  and  is  the  pro- 
perty  seized  and  sold  in  this  cause,  and  that  mentioned  in 
the  said  deed  of  mortgage,!  of  the  16th  of  March,  1884 ; 

"Considering  that  the  said  de6d  of  mortgage  last  men- 
tioned/was duly  registered,  according  to  law,  in  the  Re- 
gistratton  Division  for  Montreal  Bast,  on  the  22nd'  of 
March,  1884;  '         . 

"Considering  that  on  the  l?th  of  March.  1884,  in  and 
by  a  deed  of  release  and  dispharge  niade  and  executed  at 
Montreal,  before  Cushing,  Notary,  duly  register^  in  the 
IJegistratipn  Division  for  Montreal  fiast,"  on  the  8id  of 
April,  1884,  the  said  Dame,  liarie  I^ouise  Aitrfeiie  Boyer, 
and  the  said  Hon.  Joseph  Ul  Thibaudeau,  iu  his  said 
quality,  as  aforesaid,  acknowledged  and  confessed  to  have 
hud  and  received  before  the  ea^eoution  of  t^e  9^d  deed  of 
release  and  disehaige  from|the'said  defen^nt  And  by  the 
hands-t^he  said  Richai^Munb,  th^  sumof  ffijbo,  and  it; 
was  declared  in  said  relefte  and  ^schaige,  tliat  thp  said 
'sum  was  paid  by  said  ftichard  Lamb,  for,  an4  at  the  re- 
quest  of  said  defendant  Chi^rland,  in  order  that  the  said 
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S"^iftr**  "Ifl^'**  ^' •»  J»e  thereby  Wis  -abrogated  ita 

Thir„/  i!  ^  ^'  ^y^""'  *°^  **»«  H°»-  Joseph  E; 

•5^00.  It  being  m  said  Please  and  discharge  sUted  that 

and  dischaiged.  form  together  the  balance  of  consider* 
tion  moneys  stipulated  payable  to  the  said  Dame  Boyer 

tToid     *^."'  ",^^'  ""'^^^  -^^  <*-ds  above  men! 
tioned  an4»referred  to.  of  Picard  and  Oharland  a.  afore- 

"T"^""'*^.?^  *»»'»t  by  raason  of  the  >emises.  and"  by 
1884.  and  i.  legally  subWated  in  all  the  rights,  privi' 

ZTr  tI^'^'T  ''h'  ""^  ^'^'  Boy-  -i  Ho"- 

fd^fi.?;^    K'^t'^K^^^"'*^'  *»»«  -id  deed  of 

2t/rNre:b^;.'^sji^^^^^^ 

Octa™"rl**'""*  *^*'>  "mortgage  and  claim  of  the  said 
^^Tt^iTTrr^^^'''  '%«  •^•^^  ^^*»^  item  of  said 
R^hl^J      u^'H'^^^^^  ™"^  after  the  claim  of  «ud 

S^te^ln^^  •  ^T^*'*^  '"^  **^«  "»»»*•  of  «"d  Dame 
^er  and  Hon  Jo^ph  R.  Thibaudean.  and  under  said 

^t^^^"*Tl!!^  -mortgage  fWm  said  defepdS 
Si4    i   K  "r?,^*^^*'^  ^°»»>  on  the  16th  of  Ma,^   • 
1884.  and  should  hare  been  so  Collocated ; ,  ^ 

caus^rjh'""^  *****  '^'  P'opertyapldandseized  in  this 
causejs  Uie  sam^  property  as  that  affected  by  said  baUbmr 

•^fw  M""l.'i«?V^^  «iid  mortgage.  kJfH^,  oTZ 
16th  of  March.  1884,  from  said  Oharland  to  saldiLb; 

/'Considering  that  the  said  contestant  Richarf  Lamb 
^proved  the  facts  alleged  in  his  said  contesSn^d 
V  that  ^hf^swer  fil^  to  «ud  contestation  by  s^d  J^h 
Octaye  Deerosiers  is  unfounded  ;  ^' 

"  Doth  maintain  the  said  contestation  of  the  said  Richard 
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Umb  «id  deolari  that  the  «iid  itom/Lmbered  10.  12 
and  1«  of  -aid  report  of  distribution  ,i£  irregular,  ntill 

ngly  and  that  said  Jlichard  Lamb  bILllocated  therein 
lor  the  pnncipal  surt  of  $5,000,  and/ 1680.28,  being  the 

16th  of  September.  1884,  to  the  4ate  olheriflTs  ««le  of  «ud 
property  in   this  qase.  namely  the   fth  of  April    188fl 

•TlToIr  ?.Hf  ^""^^^'^^  -dfnterJtXlh^  '^ 
16,180.28..  and  that  any  claim  whilt  the  «i^  Jbeeoh 

S  I  26*^'fJ'^°«*'yr  18*  may  be  collocated 
and  rank  m  the  reformed  repprt  Jf  distribution  r  ^ 
pi^pared  after  the  said  claim  of  sal  RicWd  Lamb,  th^ 
whole  without  costs."  jlf     .    i  ««*!>,  me 

The  facts  were  briefly  as  fQllowalL  ^  I    W.' 
On  the  22n^  of  November.  ISSl.fcdami  Amos'  sold 

one  Pioard  a  cerUin  lot  of  grou^  retailing  a  6«tfW* 

Mds  claim  t^n  it  fo,  |6.600.  pa|  of  theTpurchase  pT 

She  registered  this  deed  oAtheJoth  6f  December,  W 
.  Picard  subsequently  sold  to  one  ^  ^         "«'»  l^oi. 

pothecated  the  lot  to  appellant 

hypothec  was  registered  by  / 

January,  1888.  and  rankeS  as 

coming  after  that  of  Madatoe  A 

land  paid  off  Madame  Amos 

St?!K^h'^^r*"*lE  -  -  —  ^^ow  that 

The  question  tumedintiU 
the  two  deeds  of  16tl^  [and 
The  last  named  deed  w  is  no 
plete  discharge  of  the  k  ^leu 
tion  was  made  in  the  r<  gist; 
to  Lamb.    The  city  hai  ing 
the  registrar  gave  his  j>erti 
Vou  IV.  •<).  B. 


— ,    OharlanlHy- 

srosiersfor  a  loan,  iThis 

prosiers  on  tbb  80th  of 

Bcond  c|laim/on  the  lot 

|os.    Stibseqaently  Ohar- 

lith  funds  furnished  by 

'in  the  Court  beloW  that 


'  Upon  the  Interpretation  6f 
Hh  of  Mft^h  respiectlvely. 
1  by  the  registrar  as  a  «o^- 
jlefonds  claim,  and  no.  men- 
r's  books  of  any  snbrdgation 
aized  jnd  sold  the^roperty, 
«te  diBittii^g  the  BaiUeiir  de 
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fimdi  claim  of  Miadame  Amoii  as  discharged,  and  uikjb 
this  the  prothonotary  prepared  his  report  of  diJitribution 
collo<ating  appellant  Dosroniora  as. having  the  first  hypo- 
thec, and  ranking  him  before  respondent  [iamb.  Ilespon- 
deut  Lamb  contested  this  report  on  Auground  that  being 
.  subrogated  in  the  rights  of  Madan^  Amos^e  should  rank 
bcjbre  Desrosiers.  The  deeds  9f  16th  and  19th  of  March, 
1$84,  contained  the  following  clauses  :  It 

:  By  that  of  16th  of  Marc)i  Charland  acknowledged  to 
have  borrowed  froni  Lami  $6,«00,  for  money  paid  in  ex- 
"4jnotiott^f  the  balance(of  the  baitleur  de  fuitdt  claim  of 
.  Madame  Amos,  and  for  the  security  of  its  repayment 
Charland.  then  and  there .  hypothecated  the  prqperty  to 
LbmV.     it  was  further  set  out  that   the  decfaration  con- 
tained in  this  deed  was  made  iU  order  that  said  lender ' 
Lamb,  may  be  as  he  hereby  is,  subrogated  in  and  to  all 
the  rights,  claims,  mortgages  and  privileges  of  said  Dame 
Axjaos.     By  the  deed  of  19th  of  March,  1884,  Dame  Amos 
acknowledged' to  have  received,   "of  and  from  the  said 
Joseph  Charland  of  Montreal,  law  student,  first  the  sum 
of  11,000  currency,  and  secondly,  at  the  execution  thereof, 
from  Joseph  Alfred  Charland  by  the  hahds  of  Richard 
Lamb,  of  Montreal,  $6,600,  who  had  paid  the  same  for  and 
at  the  request  of  the  said  Joseph  AltVed  Charland,  in 
order  that  th^  said  Richard  LaiAb  may  be,  as  he  hereby  is, 
subrogated  in  And  to  all  the  rights,  claims,  mortgages,  and 
privileges  of  the  said  appearers  to  the  extent  of  the  said 
sum  of  16,600^  and  interest."    The  deed  concluded,  how- 
ever, as  follows:    "And  of  and  from  .all  claims  and  de- 
"mands  reiul^ting  from  and  derivable   under  the  said 
;•'  deeds  of /sale,  the  said  appearers  do  hold  quit,  release 
"  and  discMarge  the  said  Jos^h  Alfred  Charland  andjas- 
"jB^gns  foj/ever, and  do alsorelease and  discharge  thc^bts 
"  of  land  And  premises  of  and  from  the  mortgage  thereon 
"  creates  as  security  for  the  payment  of  the  said  sum  and 
*•  interefli,  which  said  lots  are,  &c.'*    '    -  , 
Mtfrcjl  21,  22*  1888.)     '      •       ^-^JLi^^^^^^^^—  ~^ 

fc,  for  the  appellant  :— 
Amofng  other  grounds  raised  the  point  that  the  regis- 
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trar'a  certificate  made  prima  fade  proof  of  «•  contftiitt,  and 
that  it  shd^ld  have  beoii  <;onteMtod  by  Lamb. 

/.  L  MorriM,  Q.C.,  for  the  r«H|H)ndont,  in  answer  to  thia, 
relied  upon  tl^)  judgment  of  the  Court  of  Iteview  in  Cur- 
rier V.  Boucher,  «  Q.  L.  R,  o.  282.  and  further  contended 
that  he  should  not  autter  by'tho  errOts  of  the  registrar. 
April  1,  1888.| 

DOHION,  Oh.  J.,  (after  stating  the  facts) :—  ' 

there  is  an  apparent  <:onfliot  in  the  terms  of  the-deed  of 
10th  of  March.    It  firnt  declares  that  |1.000  has  beeh  paid 
by  Oharland  bt^fore  the  passing  of  the  deed,  and  Jthat 
♦6,600,  balance  of  the  price,  has  heen  paid  at  the  date 
thereof  by  Lamb,  who  is   thereby  subrogated   without 
guarantee* to  thq  rights  of  thOreditor  ;  and  then  it  goes 
on  to  declare  that  the  bai/teur  defomh  claim  is  discharged. 
We  must  reconcile  in  so  far  as  we  can  any  inconsistencie* 
m  the  deed,  and  get  at  the  real  intention  of  the  parties. 
We  cannot  presume  that  the  first  clause  wa«  inserted 
without  any  object,  and  must  give  some  effect  to  it     It 
is  clear  from  this  first  clause  that  the  parties  intended 
that  there  should  be  subrogation.     We  believe  that  the 
last  clause  was  intended  to  discharge  the  lot  for  the  fl.OOO 
which  had  beSn  paid  by  the  debtor  Charland,  and  nit  at 
to  the  ♦6,600  paid  by  Lamb,  to  which  the  subrogation  ap- 
phes,  otherwise  this  subrogation  clause  could  havo^no 
meaning.    It  is  to  be  remarked  that  the  first   clause  is 
m  writing,  while  the  second  is  in  print.    In  «ase  of 
contradiction  the  rule  is  to  consider  the  written  clause  _ 
as  more  likely  to  contain  the  real  intention  of  the  par-' 
ties.  ' 

As  to  the  error  in  the  registration  this  cimnot  be  invoked 
against  Lamb.  He  is  not  responsible  for  the  regi^jkrar'e 
mistake.  It  may  be  noticed  that  Desrosiers  wa/s  not  pre-  ' 
judiced  at  all  by  the  wrong  entry  in  the  registrar's  books 
and  the  registrar's  erroneous  certificate.  His  hypothec 
was  taken  as  a  second  pne  to  rank  after  that  of  Madame' 
Amo?.  However,  even  had  he  been  prejudiced  he  could 
not  deprive  Lamb  of  his  rights  under  the  deed 
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■abrogation.    Wo  wo  auauimooaly  of  opimon  to  conBrai 
^*^^    thejudgmont.  ',      ^    *  /   • 

iFte      •  ,  .    ,  Judgmnht  coiiflnnod. 

Crmtck^ink  Sr  Crettf,  attomoyi  for  appoUunt.  m 
^^       Mitrrit  4-  UuU,  ttttoruuya  for  rvfpondmit.  ,  r     ' 

-W  (j.  K.)  '',..,.  '^^ 


Oiraw  DoRioN,  Ch.  J,,  Tkhhibb,  Orow,  Baby,  JJ.— 


THE  COMBiEKCUAL  MUTUAL  BUILDING  SOCIETY 
^  OF  MONTREAL 

^  .      ;   (Plttintiff'M  m  Court  Mow), 

■         "-^  %■■     "  ^     'ApPKLLANTi; 

■■"     ANp  § 

THOMAS  SUTHERLAND  et  al.        #      ! 

^    {De/endaiUi  in  Churt  below), 

BE8PONDENT8. 

Partnership— Misappropriation  by  partner  of  other  money$  to 
me  offirm^LiabUUy  offirtn—IAmUed  partnerihip-^Artt. 
18t6,  l%in,  1880  C.  C.—RegUtrationr^Special  Partner. 

Hbld:— 1.  Where  one  of  the  partners  in  •  firm  miMppropriated  moneys 
belonging  to  a  certain  building  society,  of  which  ,he  was  the  •eei»> 
Ury-treasurer,  and  applied  them  to  the  uses  of  his  arm,  entering  them 
in  the  books  as  "loans"— not  from  himself  bat  iVom  others,  that 
these  moneys,  although  obtained  by  him  tortiously  withoat  the  pri- 
vity of  his  co-partners,  having  gone  into  the  businMs  of  the  firm,  the 
members  of  tlie  firm  were  jointly  and  severuliy  responsible  to  the 
original  ownera  for  the  amount  thereof,  to  the  same  extent  as  if  the 
loan  had  been  niade  legitimately. 

2.  Where  the  $16,000  capital  originally  put  into  a  firm  by  a  special  partp 
ner  had  become  impaired,  and  was  reduced  to  Ices  than  tO,000  at  the 
time  a  new  firm  was  formed,  that  the  declaration  then  made,  that 
'  the  capiUl  put  in  by  the  special  partner  wa«  $15,000,  was  a  false 
statement  within  the  meaning  of  Art  1877,  C  C,  and  eoUiled  apon 
the  special  partner  the  liability  of  an  ordinary  partner.  ' 

8.  That  the  omission  to  use  the  name  of  (me  or  more  of  the  general  part- 
ners in  the  partnership  name  makes  a  special  partner  liable  a*  a 
general  partner,  under  Art  1880,  C.  a  >     . 
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Th«  ^p«»l  WM    (Vom  a  jadgmont  of  the  Snporiar 
Court,  Montred    (0,m,  J).   d««.   27.    1886,  by  which  OW^J 

^•^  it"  '.  n"**"  **^''"'*  ***•  respondent,  wi.  di.^     ffi 
nuMjjd.    The  following  w-  th^iudgmeai  pf  the  Court  *.3.I^ 

"  U  Cour.  etc....     ".     '  '" '  ■|-  ,        "        ■  '  # ')  ■  ■-"' 

"  Oon.id6rant  que  la  demfeierwiw^W*  «,n  wlion  4» 
ee  faits  .uivanl»^vpir,  que,  le  OAfi.ndeur,  I^,ter  Falton, 
6taiit  lo  M«'r6taijflg||nrier  de/Ja  a«inandore«.«  et  touchant  ■  ^^ 

en  oette  n«*'>f  i«fc"  ^°"*  «'  ^"^^  comptable  kh^ 
pr.6 1».742.46. 9«|Hi#eii^loy6.  pour  le«  affaires  du. 
ri^"**,  r'*^!*^*^'"*'^*'  «"  commandite  nomi 
f  11 ;     ?7  ^T"*^  Mather  Company."  mainteuant 
on  faUUte,  et  dont  lea  troi-fd6fendeuni  6taient  les  mem. 
bres  ;  Peter  Fulton  et  Thow|a^utherland  4  titre  de  g«ranta 
et  Henry  Speid  k  titre  de  «x>mmanditaire,  maia  la  deman-  . 
dereAe  Bontient  qu'iU  sont  tons  troJH  Bolidairement  rea- 
ponaables  tant  parce  que  lea  dC'fendeurs  Sutherliind  et 
Speid  connais«»ient  depui.  longtemp,  lea  dttournement.    ^ 
de  Fulton  et  qu  il  en  employait  le  fhiit  dans  lea  opfoaUona 
de  la  dit«  8oci6t6  en  commandite,  et  qu'ila  lui  ottt  fait  ktt- 
serter  le  paya  lor^que  lea  choaea  ae  sont  dicourertee.  qua 
parce  que  le  d6fendeur  Speid  n'avait  paa  en  r«alit6  versfi 
dans  la  dite  socifttfi  en  commanditejlflaJlS.OOO  de  capital 
que  leu^  dfclaration  enregiatr6e  c^B^tait  qn>il  y  avait 
miaes.  et  encore  parce  qu'ila  avaient  pri«  pour  horn  social 
e  nom  dune  compagnie,  ce  qui  est  contraire  k  la  loi,  dit  ( 

la  demaadereaae,  et  ce  qui  lea  mndait  tons  d^  associfia  en  ^  ^^ 
/  nom  coUectif ;  k  qudi  lea  dita  Wendeurs  Sutherland  et      • 
Speidont tons  deux  plaid6.  mais  86par6mentje  premier  '  ' 

dabord  par  defense  en  droit  danalaquelle  11  frfetend  que        ' 
les  allegations  de  la  declaration  ne  suffisent  pas  ponr  d6- 
inontrei^u'il  est  responsable  yis-A-via  la  demanderesse, 

et  par  exceptions  et  <jt6fense8  au  m6rite  tons  deux  niant  ^  ^  ^" 
es  faits  qui  leur  sont  imputes  et  affirmant  que  ni  eux  ai  ' 

ia  d,te  society  en  coWma«dite  n'ont  rien  k  faire  aveo  lea 
d6touniementa  de^ilton.que  lea  declarations  et  opfira-  -      : 

tions  de  la  dite  soci^te  comme  telle^ >nt  /^u  f.u^  ..  ^^  n 
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dnites  l^galement  et  que  la,  demanderesse-  ne  pent  en  rien 
les  rechercher  en  justice  k  cet  ^ard  ; 

"  Gonsid^rant  que  les  allegations  de  la  declaration  de 
la  demanderesse  seraient  sufBsantes  en  droit  pour  en  sou- 
tenir  les  conclusions,  si,  d'ailleurs,  elles  etaient  appuy^es 
par  la  preuve,  rejette  la  defense  en  droit  du  d6fendeur 
Thomas  Sutherland,  avec  depens  contre  lui  mais  compen- 
fl6s  jusqu'4  due  concurrence  par  les  dfipens  ci-aprfis  acqor- 
ud6s  contre  la  demanderesse  en  sa  fayeur ;  „ 

"  Gonsid6rant  qu'il  est  prouv6  que  le  defendeur  Speid 
a  reellement  vers6  dans  la  dite  soci6t6  en  commandite  la 
somme  capitale  de  #15,000  et,  mSme,  de  plus,  une  forte 
somme  additionnelle  comme  ilrgent  pr^e ; 

"  Considerant  que  notre  article  1880  C.  C.  concernant  le 
nom  des  societ,es  en  commandite,  d6crete  que  le  com- 
manditaire  sera  repute  ^erant,  s'il  permet  que  son  nom 
figure  dans  la  raiisbn  sociale  ou  le  nom  de  la  socifite^  mais 
nullement  qu'il  en  sera  de  mdme  si  Ton  adopte  pour  raison 
'sociale  un  nom  de  compagnie,  et  que  le  motif  qui  a  fait 
adopter  la  disposition  de  cet  article  du  Code,  a  savoir,  ne 
pas  tromper  le  tiers„fljiJfi.4jiiblic  en  leur  ofirant  le  nom 
d'un  associe  donj/la  responsal^llitii^contrairement  aux  ap- 
parences,  est^^it6e,  ne  se  trouvant  point  dans  Templet 
d'dn  nom  do^dmpagnie,  il  n'y  a  pas  lieu  d'6tendre  l*iap- 
plication  du  dit  article  k  I'espece  sonmise ; 

'*  Gonsid^ant  qu'il  n'est  pas  prouv6  que  les  defendeurs 
Speid  et  Sutheijand  aient  conmf'les  detoumements  de 
Fulton  des  fonds  de  la  demandeksse  avant  le  jour  ou  la 
veill^de  son  depart,  et  qu'il  n'est  pas  non  plus  prouv§ 
qu'ils  avaient  favorise  sa  fuite,  les  paroles  qu'a  pu  dire  le> 
defendeur  Speid  a  ce  sujet,  a  part  iju'elles  na  sont  pas 
telles  qu 'elles  doiyent  le  rendre  i^pbnsable  vis-a-vis  les 
creanciers  de  Fulton  n'etant  prouvfies  que  par  le  dit  Ful- 
ton lui-meme,  dont  le  temioignage  est  fort  susjpecti  ,  ,\ 
"  Gonsiderant  que  le  fait  capital  de  la  cause,  .c'est-A- 
dire  que  les  deniers  de  la  demanderesse  ,4ppropri6s  et  di- 
tonrn^rpar  Falton  auriuent  6t|employi^dan8  les  affaires 
de  la  dite  spciete  "  The  St.  Henry  Carriage  Leather  Gom- 
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m6me  et  anr  les  entries  faites  par  lui  dan^  les  livres  de  la  m 
dite  soci6t6,  et  que  Tintfirtt  de  Fulton  est  tel,  en  autant  oommeww 
qu'en  faisant  con^amner  ses  associfes  k  rembourser  ses  ^'"°'** 
detournements,  ce  seVait  pour  lui  r6u88ir  A  donner  si  ses 
actes  I'app^Biice  d'a«ires  r6gulidres  et  leur  enlever  le 
caract^re  de'  priminalitg,  le  r6habiliter  en  quelque  sorte  A 
lui  perme^tre  de  rentier  au  pays  ouiln'aPi  venir  rendre 
t6ittoign.|g0  que  ioti«j^J'6gide  d'un  bref  de  protection, 
qu'on  ne  pent  lli  accoider  entidre  cr6dibilit6  et  qu'il 
strait  n6ces8aireqycies6nt6moignage  etses  entrfes  fussent  ,  I 
corrobor6B8  par  des  circonstances  oxides  faits  ant6rieurs  W 

pour  pr6valoir,  ou,  au  contraire,  son  t6moignage  ne  se 
base  quant  aux  montants  que  sur  ses  entrfies  et  tandis 
qu'il  jMrfitend  y  trouver.que  le  montant  employ6  dans 
les  affaires  de  la  commandite  est  exactement  le  montant 
d6tourii6  ci-des8U8  mentionn6  de  |3,t42.46,  un  homme 
expert  dans  leschifires  et  les  comptes,  le  temoin  A.  W. 
Stevenson,  y  trouve  que  d'apree  les  dites  entries  m6me, 
ce  montant  ne  serait  que  de  ll.ieetS ;-  v 

"  Oon8id6rant  que  l'a<?tion  est  en  consfiquence  mal  fon- 
d6e  tai^b  en  droit  qu'en  fait  centre  le  d6fendeur  Speid,  et 
qu'elle/n'est  pas  suffisamment  prouv6e  cbntre  le  dfifendeur 
Suthertan4,  et  qu'il  n'y  a  lieu  de  la  maintenir  que  contre 
le  dit  dfifendeur  Pulton ;  '  ;.    * 

"  Condamne  le  dit  Peter  Pulton  k  p&yer  k  la  demande-  , 

resse  la  8usdite;somme  de  |8,742.46  avec  int6r6t  depuis  le  " 
9  juin  1886»  et  Ifes  dfepens  d'une  cause'  e^  parte  y  cWpris 
comme  frais  d'6nqu6te  la  taxe  dn  dit  Peter  Pulton,  comme 
t&nom,  ainsi  que  tons  frais  faits  pour  son  assignation 
et  le  tiers  dn  cout  de  «a  deposition,  et  a  d6bout6  et  'd6boute 
la  demanderesse  de  squ  actibn  quaiit  aux  dfefendeurs  Speid 
et  Sutherland,  avec  d^p^ens  distrdts  k  leurk  procureurs 
respectife,  sauf  la  compensation  ci-dessus  quant  au  d6fen- 
deur  Sutherland."    ,  ,      ^ 

Jan.  20,  188$.J      --  '  »     «:      "  .     _   '^  __ 

.  W.  H.  Sen,  Q,  C,  tod  C.  B.  Carter,  for  appellant:— 
The  grounds  upon  which  the  appellant  relies  to  make 
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OomMNhd       ^*''  ^^^^^  **  *^o  date  that  he  entered  into  part- 
bIIS     ^^^^^^  ^^*^  Fulton  and  Sutherland,  viz.,  on  the,  17th 
Ji.  jw     March,  1884,  .he,  Speid,  did  not  contribute  the  sum  of 
116,000  to  the  capital  stock  of  the  partnership,  as  falsely- 
alleged  in  the  declaration  which  he  signpd  and  which 
was  filed.      \  ■■'^'M--  '^  '       ' 

2nd.  Because  the  partnership  was  carried  on  under  the 
name  of  a  corporation,  whereas  a  limited  partnership 
could  only  be  carried  on  under  a  partnership  name,  in 
which  the  names  of  one  or  more  of  the  general  partners 
could  be  used. 


-i 


j.e* 


,    .    ■  ■■■  ,^  x^.  .  I 

With  regard  to  the  first  ground,  the  law  as  laid  down 
in  the  Civil  Code  rehires  that  persons  contracting  limited 
partnerships  should  comply  With  certain  formalities  be- 
fore the  partnership  could  be  deemed  to  be  formed,  as 
will  be  seen  by  the  following  articles : 

"  1^15.  Persons  conti'acting  limited  partnerships  are 
"bound- to  make  and  severally  sign  a  certificate  con- 
"  taining: —  ' 

"  1.  The  name. or  firm  of  the  .partnership, 

I'  2.  Thegeneralnaturejof^^^siness  to  be  carried  on. 

"3.  The  names  of  all  the  general  and  special  partners, 
"  distinguishing  which  are  general  and  "which  special, 
"  and  their  usual  place  of  residence. 

"  4.  The  amount  of  capital  stock  contributed  bV4ck 
.".special  partner.  / 

"  5.  The  period  at  which  the  partnership  commences 
"and  that  of  its  termination.  Such  certificate  is  to  be  made, 
"filed  and  recorded  in  the  forip.  and  manner  prescribed  in 
'4he  statute  specified  in  article  1871." 

Now  it  is  perfectly  clear  from  the  evidence,  that  while 
it  may  be  true  that  Speid  had  contriJ)uted  #15,000,  as 
capital  to  the  firm  which  he  entered  into  on  the  1st  of 
August,  1822,  the  declaration  ot  which  was  signed  on  the 
7ih  March,  1888,  at  a  time  when  James  McCauslaid  was 
a  partner,  yet  that  partnership  was  dissolved  on  the  14th 
March,  1884,  by  the  retirement  of  McOausland,  and  on 
the  17th  March,  1884,  when  the  njsw  partnership  was 
formed,  Speid's  capital  of  $15,000  had  bee©  impaired  to 


.ii..." 


J 


% 


CJOURT  OF  queen's  BENCH. 


5?  • 


the  extent  of  some  #8,000,  by  losses  which  the  business 
had  sttJSered^  ^«    "'-  >  ^ 

Moreover,  the  certificate  of  the  second  partnership  was 
not  signed  or  enregistered  until  the  16th  May,  1884,  where- 
as it  was  formed  on  the  ttth  March  of  that  year. 

Art.  1876  of  the  Code  says,  that  the  partnerstiip  is  not 
deemed  to  be  formed  until  the  cei^ificate  is  made,  filed 
and  recorded,  al'd  Art.  1877  provides  that  if  any  false 
statement  be  madc^^^  the  certificate,  all  the  persons  inter- 
ested in  the  partnership  are  liable  for  its  obligations,  in 
the  same  manner  as  ordinarf  "partners.    ' 

The  .capital  which  Speid  bad  j^t  into  the  previous 
.partnership  ,having  been  impaired  on  the  17th  March, 
18^4,  date  when , the  new  partnership  was  formed,  to  the 
extent  of  t8,6b(]^  by  losses,  the  declaration  which  he 
signed  on  the  Mth  May,  1884,  was  a  false  statement  and 
made  him  liable  4|^.an' ordinary  partner.  ) 

McGausland  havii|^;  ceased  to  be  a  partner  in  the  old 
firm,  it  was  necessary,  he  being  a  general  partner,  that 
the  new  declaratipn  shoijild  be  made  and  filed  as  provided 
by  Art.  1879.  #  «> 

It-may  betrue  that  the  respondent  Speid  lent  moneys 
to  the  firm,  but  these  moneys  were  not  placed  to  his 
capital  account,  they  were  placed  to  loan  account,  and  he 
\claims  to  be  a  creditor  upoDi  the  firm.  The  firm  became 
msplvent,  and' while  hje  dii^ot,  as  Mr.  Stevenson  says, 
fi\e  any  claim,  he  ii^tituted  anjPtion  and  pretends  to  be 
a  Creditor.  It  is  respectfully  submitted  that  he  cannot 
t^ma.  upon  th«  assets  ql^the  business  againsi  other  credi- 
tors until  they*are  all  paid  in  fuU^he  amount  of  their 
claims,  and  this  is  the  law  as  laid  down  in  Art.  1886  of 
the  Code,  which  says,  that  in  cas^of  th«»ini$olvency  or 
bankruptcy  of  the  partnership,  no  special  partner  is  al- 
lowed* under  any  circumstaucies  to  claim  as  a  creditor 
until  the  claims  of  all  the  other  creditors  of  ttie|)aTtner^ 
ship  have  been  satisfied.  In  the  present  instance  the 
claims  of  the  other  creditors  haye  not  b^en  satisfied  in 
fMl.  On  the  contrary,  the  whole  of  the  estate  was  sold  ^ 
out  by  the  trustee,  and  a  dividend  of  60  per'  cent,  declared. 
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Coa.m.„w  pT"^  '''^"^  *f  ^^^'^  secbnd  point.  Art.  1880  of  the  Civil 
atel     u        P'*'''''^'*^'  *^*»*  t^e  business  of,, the  partnership's  to 
.......      be  conducted  under  a  partnership^iame  or  firni,  in  which 

the  name  of  the  general  partners  onl^  or  of  one  or  more 
of  them,  18  used;  aflfl  if  the  name  of  «he  special  partner 
be  used  m  the  firm  wi  h>  privity,  he  is  deeme4  «  gW 
*ral  partner.  ,      •  ,   ,   • 

Now  in  the  present  Jase  neither  of  the  names  of  the 
general  partners  appear,  ])ut  the  firm  was;  carried  on 
under  the  name  of  a  corporation*  viz.,  The  St.  Henri 
Carnage  Leather  Co.       V 
Falconer,  for  respondent  Iputherland :—  j 

In  brder  that  the'  partnership  be  botind  by  the  act  of 
-  one  of  Its  memberslt  is  necessary  that  the  partner  con- 
tractmgbethe  ageu^  express  or  implied  of  the  partner- 
ship;  that  his  act  if  not  within  the  scope  of  his  legnJ 
powers  be  notified  by  the'  partnership ;  or  in  the  words  of 
Art.  1867  C.C.  "The  partners  are  liable  for  obligations 
contracted  by  one  of  them  only  when  the  obligation  is 
forobjects  which  are  in  the  usual  course  of  dealing  and 
business  of  the  partnership  or  are  applied  to  its  use." 
Mr.  Fulton  cannot  be  regarded  as  the  agent  of  the  part- 
nership in  obtaining  appellants'  moneys.     Such  an  Act  as^ 
this  is  not  "  within  the  usual  course  of  dealing  and  busi- 
"  ness  of  the  partnership."    (C.C.  1866, 1861.]  It  is  on  its 
face,  and  according  to  the  allegations  of  appellants'  decla- 
ration, a  tort.    A  partner  cannot  be  the  agent  of  the  part- 
nership to  commit  a  tort  in  respect  of  matters  outside  the  ^ 
ordinary  business  of  the  partnership,  and  in  order  to  hold 
the  partnership  liable  for  such  toi-t,  some  knowledge  or 
ratification  of  the   act  of  the  j)artner  committing  the 
wrongful  fictv  must  be  shown.    To  quote  the  Words  6f 
Lindley^on  partier8hip:_"To  attjfch  responsibility  in 
^^  case  of  a  tort :  1.  It  is  nebessary  that  he  (.>.the  partner 
sought  to  be  held)  shall  haye  authorized  it  in  the  first 
instance.    2.  That  he  shall .  have  made  it  his  o^  by 
adoption.-  8.  Or  that  it  shall  have  been  committed  bv 
^  the  agent  m  the  course  of  and  as  parM  his  Employ- 
ment.      [3rd  ed.  p.  314.]  ^  P.  815.  "As  a  &e  th^  wilfnl 
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"  tort  of  one  partner  is  not  imputable  tq  the  firm."  818.8. 

^  "  The  firm  cannot  he  treated  as  receiving\rhat  one  part- 
!'  ner-  receives  otherwise  than^  as-  its  real  or  ostensible 
"  agent,  unless  the  money  actually  comes  into  the  posses- 
"  sion  of  or  under  the  control  of  the  other  partners."  ,827.5. 
"  If  a  partner  being  a  trustee  improperly  employs  money  || 
"  of  his  cestui  que  trust  in  the  pdfrtnership  businees/Qr  to 
"  pay  the  partnenihip  debts,  this  alone  is  not  suffici^t  to 

<  "  bhtitle  the  cestui  que  trust  to  obtain  prepayment  of  his 
" jmoney  from  th^ &na^-~~~-m—^- — ;x  -^"r^-^- '■  -'  "■  .  '— 

*Ps  828.7.  [Contracting  such  a  case  with  another  in 
which  the  partnership  was  held]  "■  But  in  this  case  the 
"  mon(^  came  into  the  hands  of  the  firm  in  the  ordinary 
"course  of  its  business,  whilst  in  the  case  now  under 
"consideration  it  is  supposed  to  com^  otherwise.  Lia- 
"  bililiy  must   therefore^attawh  to'  the  firm,  if  at  all,  on 

•  "  wholly  different  principles,  and  the  fact  that  the  firm 
'^  had  the  benefit  of,*lhe  trust  moneys  is  not  sufficient  to 
"  ren<%;if  responsible  for  them.  To  be  liable,  the  firm 
.l^must^be  implicated  in  the  breach  of  irust,  and  this  it 
"  canndt  be  rfnless'all  the  parties  either  knew  whence 
"  the  money  came  or  knew  it  did  not  belong  to  ^e  parties 
"  m^^ng  use  of  it  Knowledge  on  the  part  of  one  part- 
"  ner  will  not  affect  tliC^  others,  for  the  fact  to  be'known 
"  has  nothing  to  do  with  the  business  of. the  firm."  JVs  a 
matter  of  fact  there  is  no  pretence  by  appellantsthat  Mr. 
Fulton  acted  as  ^he  •agent  of  ^;he  St.  Henr^ft^rriage 
LeathcJ9R  Compaii!||e^  takings  their  money  ;  nor^o  they 
attempt  to  show  or  even  allege  iuiy  knowledge  on  the 
part  of  respondent  Suth^land  of  Fulton's  acts.  The  only 
pretence  appellants  can  |M^e  to  hold  respondent  is  set- 
forth  in  the  allegation  ffi^theyr  diBclai|^n;  th*at  the 
moneys  embezzled  "  were  employed  an^(|iiiade  use  ofik 
"  the  busiileeisof  the  3t.'  Henry  Oiitiage  Leather  Company 
"  in  which  firm  respondent  was«  partner.*'    Appellant's 

,><daim  therefore,  if  maintained  at  a}l  <)an  be;%aintained 
<ply  on  the  authority  of  Art^  1867,  C.C.  ""  The  partners 
"are  liable  to  obhg)fttions<  contracted  by  "one^f  them  in 
'Jliis  own  namft  only  yheg  th^,  obligation  if  for  o^jflfitH 
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ich  in  the  usual  cou,. 

the  partnership  are  &pp 

lUs  that  ad«|ittii^  for 

^   proveji  g|decM|d'  py^e  juUffmeri 

aie^ase'^  '^ontraSre  Jfe||^.^loM||| 

'"'"'^''tM^^t^^*^^*^!^  WW  m  covers 
ie%\vhich  the  pMl!N#land^  to  the  partner 
^^J^m  the  relatioi^f  undisclosed  priiicipal  to 
^  -^«h  a.qaae.  Vis!.,a8 1#  of  jtfagtiire  v.  Sco^f  KC.R. 
c^ted^at  the  end  bf  ttemicle,  on  which  casL  and  on 
^M^Mhonties  cited  in  shj^  oUhe  judgment  therein 
reared,  the  cddifiew  havem^Ws  artide  ^  the  <^, 
andJias  ;po  reference  t^a^^Jlp^e  use  of  the  phrase  "  in 
4  h«  Wn  n^me  "  shows  thte ;  ^his.  interpretation  of  the 
argftis  m  accord  with  the ^l^id  down  by  the  English 
a^^hes  quoted  alH>ve,A^^  must 

l^^qPuhpn  who  ^ike^Mmged  them;  for  the  i«^ 
co|^yjF; of  th^ir  debit.        sir  H.^-i'm    .■  -'•;    :        .  :.|  , ' 
^a^l^,  QiG,  md,aA:beqffrwn,  Q.C.,  for  jespon- 

.J^^a^pellants  examined  foijl  witnesses  in  sii|port  of 
thefr  denaaad,  the  principal  oii^  bfeing  the  defendant  Ful- 
ton, whom  they  had  iuauced;i^,r^urnto1tfontreal  from 
New  York,  under  a  promise  itfU^otection  by  the  appel- 
tos.to  enable  them  tc.  establisW  their,  claim  against  the 
6ther  defendants,  Sutherland  and  Speid.  One  witness 
was  examined  on  Ijehalfof'the  defendant  Sutherland,  but 
none  on  be|iaJf  of  the  defendant  Jpei4.        ' 

As  |Jk>vi6  yemarkk.  FultoW; 
the  appelhi|i{s.  and  thwrtigh  hi 
iheir  claim'  and  to'  faste 


itherl^d  and  Speid. 
jl  evidence  of  Fulton  ui 
An  examin^n  of  the  en 
the  justice  and  cmrflotnt 


L 


-t. 


\he  clu^f  witness  for 
sou^t  to  establish 

to  his  co-defendants 
^-  Q-ill  refnied  to  accept 
rated  by  of  he^r  eyidet^. 
?(  Fulton  will  establish 
"Mdii%  ef-  the  j^wtour"- 
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able  Judge.  The  desire  of  Fnlton  to  establish  the  claim 
of  the  appellants  against  Sutherland  and  Speid  in  his  own 
interest  is  apparent  throughout.     His  attempt  to  fasten  a 
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knowledge  of  his  misdeeds  upon  Sut^rland  and  Speid  is   sathwiMd. 


utterly  unsupported.  A  perusal  o^s  evidence  will  dis 
close  the  pitiable  position  he  occupied  in  the  witness  box, 
which  the  learned  Judge  below  had  the  benefit  of  wit- 
nessing. Notwithstanding  his  efforts  to  show  that  Mr. 
Speid  was  in  some  way  liable  for  his  misdeeds,  he  was 
,,  forced  to  admit  that  Mr.  Speid  .had  not  only  paid  into  the 
limited  co-partnership  the  full  sum  of  |16,000,  but  that 
the  co-partneS"ship  was  indebted  to  *Mr.  Speid  in  a  sum 
of  16,720  over  and  above  the  $16,000  so  paid  in.  The  books 
of  the  Company  also  made  these  facts  clear. 

These  points  being  clearly  established,  it  is  unneces- 
sary, as  far  as  Mr.  Speid  is  concerned,  to  make  further 
comment  ujwn  the  evidence.  Having  paid  into  the  limited 
co-partnership  the  full  6um  of  |15,0q0,  which  he  under- 
took as  the  special  partner  to  pay,  and  never  having  inter- 
meddled with  the  management  otthe  business,  no  further 
liability  can  attach  to  him.  He  is  unfortunate  in  having* 
not  only  lost  his  $15,000  So  paid  in  as  capital,  but  the 
large  sum  of  money,  in  addition,  which  he  was  induced 
to  lend  tp  the  concern.  .    - 

April^,  l&i] 

Cross,  J.  (for  the  majority  of  the  Court): — 

The  Society  had  a  secretary-treastiirer,  named  Fulton, 

who  became  a  partner  in  an  alleged  limited  partnen^ji^ip 

Under  the  name  of^the  St.-  Henry  Carriage  Leather  Qom- 

!S&i&*Y*'**^llW%ir  ^''^  '^'®®  partners,  Speid,  a  limited 
Mm^ikh&ymg  mntributed  $15,000;  Sutherland  and 
''TOlton  were  g^eraf  I^llrtners,  the  whole  as  appeared  by 
registragon  ou  the  16th  ,|Ia7,  18$4,rof  a  partnership 
formed  IJth  March,  188*.;^  appeats^^ai^ultQit  appro- 
priated-TOoney  which  came  into  iM- hands,  ^longing  to 
the  Building  Society,  to  the  useS^of  tke  CawJage  and 
Leather  Company,  anif^nteired  ffcsih  tlie  books  of  the  last 
named 
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proceeded,    ^he  amount  of  this  minapprppriation  is  ooh- 
siderable.  ^  ^ 

The  present  motion  is  brought  by  the  Building -Society 
to  recover  the  montiy^so  misappropriated  from  Suther- 
land, Speid  and  FuUon,  the  member/of  the  partnership 
composing  the  Carriage  and  Leather  Company,  whom  the 
Building  Society  contend  are  liable  as  having  received 
the  money  through  Fulton,  and  wh6  are  jointly  and  se- 
verally lidWe  from  having  failed  to  observe  the  fonnali- 
ties  required  by  law  in  cases  of  limited  partnerships,  to 
'  entitle  special  partners  to  exemption  from  general  liabi- 
lity beyond  the  amount  contributed  towards  capital. 

The  declaration  .specially  charges  that  Fultoil,  b^ing 
secretary-treasurer  of  the  plaiutilTs  Society,  in  that  capa- 
city received  lar^e  sijims^f  money  on  Account  of  and  be- 
longiAgJo  the  Society  ;  -  that  on  the  16th  May,  1884,  Pul- 
ton, Sutherland  and  Speid  signe^  a  declarfetion  wher^Sy 
it  was  declared  tha^oij  IJie  17th  of. March,  1884,  they  had 
.  formed  "a  limited  partnership  under  thrf  name  of  the  St. 
Henry  Carriage  Leather, Company,  in  which  l*eter  Fulton 
'  and  Thomas  Sutherland  were  the  general  partnars,  and  that 
Henry  Speid  was  a  special  partner,  t^Tie iiad  contkbu 
ted  as  his  share  qf  the  capital  i^OOO  infcash  ;"thw  Fulton, 
while  such  secretary-treasurer^fetwi^  the  1st  May,  1884,'^ 
and  the  Ist  of  Aprii/ 1885,  took  and  appropriated  moneys  ^^ 
belonging  to  the  Commercial    Building  Society  to  the 
amount  of  $3,742.45  which  h6  employed  and  made  use  of 
in  the  .business  of  tlie  St.  Henry  Carriage.^ather  Owri- 
pany  without  the  knowledge  of  the  directors,  and  to  the 
profit  of  th4  St.  Henry  Carriage  Leather  Company.    Thai 
on  the  15th  of  April,  1885,  the  8*:  Henry  Carriage  Leather 
Company  became  insolvent  and  Fulton  absconded  froip 
the  city  of  Montreal.     That  Suti^erjand  and  Spdid  were 
previously  aware  that  PultOn  had  so  misappropriated  Jj^ 
employed  8ai4nnoney8,  and  tha^^t  was  upon  theirjidvice 
that  he  had  absconded;  that  saidg^id  hadlmownjof it 
for  six  months  previously.  '  Thf I  Speid  hi4^ii©t|j|t  ^e 
time  opntributed  fl5,0()0  to  the  j^pital  of  thkst.  %6Ty 
C<irriftge  Leather  Company  a»  fnlitcly  dsdwed 
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JTiation  18  ooh-  ■     claratipn  made  and  registered  by  that  Compairy;  that  ho       "^ 

had  in  fact  bnly  contributed   |'7,600.    That   the  assump-  '**|a"t*5J/'' 
tibn  of  the  name  St.  Henry  CaM^ge  Leather  Company    ^iS*/ 
was  illeg»l,and  that  one,  or  more  names  of  the  general   guth*und. 
partnofa  iihoardthavH  been  used. "  By  reason  whereof  they 
were  alleged  to  b«genpri^J  partners  jointly  and  deterally 
liable,  an^in  the  prayer  it  ifras  asked  that  they  should  be 
duc;lared    ]g§^eral^  partner^' and   should   be   condemuud  ' 
Jpintly  and  severally.  «  *  ,         ,         '  - 

Fulton  alleged  the  case  to  go  a^ya^nst  him  by  .default.  ^ 
Sutherland  pleadedl,  first,  by  demurter,  that  the  declara- 
tion disclosed  ho  liability  on  the  part  of  himself  or  jthe  St. 
Henry  Gairia^  Leather  Company,  which  demnn^r  w^ 
dismissed.  "     "  i'.  /  \ 

.  He  further  pleaded  a  d^fens^  en  fhU,  and  sjjecialljy  that 
Fulton  did  not  pRt  moneys  of  the  Commercial  Building 
So<-iety  into  the  St.  Henry  Cairriage   I^ieather  Colnpajiy  ; 


ac- 


j?- 


that  even  if  he^id,  such  Ajjohej^B^were  not  receiyed^,^  „. 
quired  bV  Ftflton  as  a  member  of  the  partnership  of  th^ftk^ 
St.  Hen^  Carriage  Xeathe*  Company,  npriiin  the  usualWf^ 
course  off  their  business,  aid  were  not  put  into  Said  busi- 
ness wit  1  the  knowledge  or  consent  of  Sutherland^  or  in 
sach  a  ^  ay  a«  to  bind  him  or,  his  co-parlnership/that  he 
was  igndraiit  of  any  such  misappropriation,  i^td  if  made, 
Fulton  alone  was  responsible  for  it. 

*  Speid  l^leaded   denying    liability  and /denying  any 
jkjicT^ledgfe  of  the  alleged  misappropriatuatn,  asserting  that 
if,Fnlioiii>;had^so'n8ed  or  misapproprfated  any  "illatfiri>i'< 
orthe^pameroial  Building  Societ/it  was  with^BKBT 

(SpeM'fl)  knowledge,  and  neither  _.  . , 

CarrfageJLeather  Company  couhi  be  held  responsible  for 
the '  saiiie  >that  if  even  so  use^iit  was  a  matter  between  -. 
t^  paid  last  named  compan^  and  Fulton  alone.    Speid, 
hoi^pr,    admitted    haymg  signed    the  declaration  of 
ership,  that  hd  w^  a  special  partner,  having  con- 

^    Sted  the  amount^erein  stated;  also,  that  the  part* 
nership  in  addition^E^ed  him  for  loans  to  the  extent  of 

*io,obo.  /    \  ^ 

Tk\i  misappmpriatioin>ft^rttmda'of  the  CommeroMy 


3 


; 


MONTRIAL  LAW   RlPORTB. 
I<x;iety  %  Fulton  is  e«tabrr»h»'d,  an  w«ll  iw  hiii 

The  only  evidence  to  their  hating  been  ^iil^yed  In 


he  buHine^ii  of  {ho 
la  by  Fulton  him 
^nd,er  a  writ    " 

lie  8Wt 
He  ta 


aai 


)ciety   iimhe 
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Henry  CArriago  Leather  Company 
ho  was  brought  from  New  YorJ 
tioa  to  give  evideoce  in  the  iioaviS 
<>(  JaviviRg  utced  the  moneys  which 
iry-trenKurerof  the  Commercial  Build- 
buwihess  of  iho  St.  Henry  (^altiage  (I 
of   havirig    entered    the    dillerent  \\ 


'^ 


S 
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fttaounts,  ai  so  Xljplied  by  hini^:in  the  books  of  the  \a»i 
ndmf<!tK»ihpauy  \of  having,  during  a  period  of  eighteen 
mtnths,  furnished  monthly  balance  Hhtiets  to  Speid,  in 
wl  lich  these  moneys  were  entered  as  loans,  and  havinfi 
toll  Speid  that  they  were  trust  moneys,  which  he  might 
be  called  upon  to  pay  i^t  any  time;  also^ofhaying  dis- 
clo  »ed  the  atjtUal  facts  of  the  case  toftpera^elore  h^  left 
th4country,  and  having  been  adviseppy.Speid  to  ht^vik 
*  /        "^^  entries  of  the  moneys  as  advanced  by  Fulton  flk 
**  insirted  in  the  hooka  of  the  Stf  Henry  Carriage  LbatSP, 
^      Cor  ipany  as  loans,  mixed  V/ith  entries  of  moneys  he  too 
^     from  the  St.  Andrew's  Society,  distinguishing  certain  <U 
thfei  1  byikiitial8,.but  some  being  enteredawithout  initi&hi. 
.„  '       He  ii^t%St.  Andrtt|^'8  Society  was  repaid  and  the  bal- 
^^^anc«  of  the  1^  fu^^d  belonged  to  the  Commercial  Union 
^uillkgSoi^ty.;    1^^^  .. 

,;'       Oi ,  this  evidence  the  itidge  of  the  Superior.  Court  majnt 
^ *    -^WB!  ^  ***®  actio"  againstJ^ltoftT  but  dismissed  it  as  re-'i 
"f^p*  I'  Sutherla|^  aujd  S^Ki,  chrefly  on  the  ground  th&t 
1  J     their  liiKlility  cbWd  only  1^  estiHishe^  by'believing  the 
*"  ■«vi4iifce  ^  Fijijljln^  interested  p^Cj,  whom  he  could 
'  -'     not  <  on^jMr  worthy  of  credit  unSer  the  circumstances, 
^ '''^ith<mtSpd\gyier«oFroborative;  testimony  which  did 

'     '^'  ^^^"^•^*^?*"*®'^J'*^ff^"*t**c^®d  too  much  importance 

^6  ^e  interest  th^t  Fulton  might  have  ift  the  issue,  knd 

^jt^W^iicapcely  warranted  in  concluding  thaf  Fulton's  evi- 

^      3^nce  wiBw  wholly  without  oorroboratioq,  or  else 'he  must 

-^    /fiave  overlooked  the  fact  of  the  entries  in  the  books  of  the 
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St.  Henry  OarriRgo   Uathor  (Company  crediting  theso        >*•• 
inonoya  to  loans     Had  thia  bewn  oth«irwi»(i  than  as  repro-    ^S'.tiTl" 
■ented  by  Kultoii,  th«  d«»'«nc«  rould  have  oaaily  nhown         "  "^ 
^that  Fnlton'H  Htatoinont  was  erroneona.    Takon  an  true, 
which  I  (onceivt*  w«i  ar«  Iwun*!  to  do,  it  ia  strong  corro- 
boration of  Fulton's  fviAinro,  nor  do  I  <on«;i)ive  that  th« 
unfortunate  rinminHtan.es  in  w»:h  Pulton  is  plat;od  suf- 
flcient  to  dia.crodit  his  direct  and  i^sitive  statements. 

On  behalf  of  the  defence  it  is  urged  that  the'act  was  a 
tortious  one  on  the  part  of  Fulton,  and  that  being  no  par- 
ties to  the  tortious  aoL  Sutherland  and  Speid  are  not  rea- 
l^nsible  for  it.     It  irtrue  that  they  are  not  responsible 
for  the  tort,  but  the  money  having  gone  into  the  partn# 
whip,  which  was  benefited  to  the  extent  thereof,  the  part- 
nership is  surely  bound  to  restitution  of  the  amount  re- 
ceived by  it.    Pulton  did  not  enter  tho  money  as  so  much 
embezaled,  but  as  a  loan ;  as  a  partner  his  authority  ex- 
tended^to  procuring  loans  for  the  benefit  of  the  partner- 
ship, it  did  not  make  the  transaction  less  a  liability  of  the 
partnership  that  got  the  money  than  if  it  had.  been  a  loan 
logilimately  obtained.    True,  it  might  have  been  other- 
^rise  if  lie  himst^l"  was  the  original  owner  and  put  the 
^ney  into  the  partnership  as  his  own  money,  that  is,  as 
anoaa,  proceeding  from  himself;  on  the  contrary,  he  en- 
tered it  as  proceeding  from  another,  and  in  his  conversa- 
tion with  Speid  described  it  as  trust  money,  which  really 
ill  was  not,  but  belonged  to  the  party  who  now^laims  to 
be  the  creditor.    Assuming  that  they  were  trufij^weyH, 
the  counsel  for  Speid  has  cit6d  aiithorities  fro: 
lish  books  to  show  that  the  partnership  is  not  IpPKisible 
to  the  xsestui  que  trust  for  trust  moneys  put  into  the  part- 
.  J>"^^P  ^y  '*»®  trustee,  and  an  old  case,  Ex  parte  Aplejf,  in 
•bankruptcy,  is  cited  to  maintain  this  proposition.   I  should 
not  judge  this  case  to  be  of  much  authority,  but  the 
ground  on  which  it  is  placed  distinguishes  it  completely 
from  the  present  case.    The  trustee  was  there  treated  as 
himself  the  creditor  of  the  partnetrship.  and  a  debtor  to 
the  cestui  que  trust,  not  99  having  put  ^the  money  into 
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,  y     V   ,'       ""       tho  partnt^rRhtp  in  th.^  uamu  of  th«  trust,  but  himMlf  put- 
I/:         ;    "XtTi"  tinff  the  mon«y  into  the  ptrttmrship,  although  it  WM  the 
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propnrty  of  th«  trutl,  that  fa«t  not  iM'ing  comtnuutoatod 
to  th«  partnorehlp.     Whih»  in  the  prwaont  oa««,  although 
it  may  b«M>ou4cd«Hl  that  the' partnunihip  waa  not  liabK- 
for  the  tort  (*ommitt«ul  by  Fulton,  thw  ^th«r  partnora  not 
b«ing  privy  to  the  tort  yot  while  t\ilton  alone  waa  liable 
for  the  tort,  hia  rapacity  to  bind  the  partnership  by  the 
ua«  he  made  of  the  money  Htill  remained  ;  aa  their  agent, 
he  waa  competent  to  bind  them  aa  for  borrowed  pioney. 
"When  ho  put  thia  money  into  the  partnership  ho  repre- 
B<'nted  to  hia  fiartnera  that  it  waa  borrowed,  not  borrowed 
by  himself  oi}  hia  own  credit,  but  borrowed  by  the  iMi#ti> 
ueh«hip  through  hia  instrumentality,  and  made  mUm  ^ 
the  hooka  indicating  that  it  waa  loans,  and  the  partne*- 
•hip  had  the  benefit  of  the  money  and  profited  by  it. 
They  were  warned  of  the  liability  by  these  entriea;  «t|d 
Speid  had  monthly  balances  for  a  long  time  in  which 
these  loans  were  entered.    There  is  the  sti-ongeat  pOMible 
reason  for  holding  the  partnership  liable  for  theae  moneys 
Having,  then,  established  the  liability  of  the  partner- 
ahip,  it  foilowa  thai  the  general  partners,  Fulton  aud 
Sutherland,  are  joiiitly  and  severally  bound.    Ai  ^ganis  <'! 
the  remaining  partner  Speid  it  becomea  our  duty  to  in- 
quire what  kind  of  partnership  it   was,  and  whether 
Speid's  plea  of  special  partnership  can  avail  him  as  a  de- 
fence.   The  general  rule,  of  course,  is  joint  and  several 
liability  of  partners.    It  ia  ijjcumbent  on  the  party  claim- 
ihg  exemption  from  this  rule  to  affirmatively  establish  an 
exception  in  hisiavor.    Limited  liability  is  admitted  pro- 
vided the  requirements  of  the  laW  in  that  behalf  have 
been  observed.    It  is  argued  for  the  appellant  that  Speid 
failed  in  two  essential  conditions  to  entitle  him  to  claim 
exemption  from  general  liability.    First,  on  the  occasion 
of  the  retirement  of  McCausland,  when  the  declaration  of 
partnership  was  registered,  which  is  mentioned  in  the 
appellant's  declaration,  the  statement  it  contained  that 
Speid,  as  a  special  partner,  had  contributed  to  the  capital 
♦16,000  in  caah  was  unlmft;  and  second,  that  the  name 
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of  the  «t.  Henry  0•rr^•J^^  Ix^^ther  CompMiy,  by  which 
the  partuerahip  wm  known  and  oarried  on  its  biiMinoM, 
did  not  contain  th«  name  of  either  of  the  general  partners,      ^,i,- 
a*  r,Hiuired  by  art.  t880  of  the  Civil  Code.    The  pyoof  ^Ji^ 
hUowh  that  the  Uriit  of  these  obj»«tionM  was  well  founded. 
Although  Hp«iid  had   put  into  the  origiiml  partiierHhip 
with  Mi-CauHland  fl/i.OOO,  when  the  new  partnership  wa« 
formod   in  aw!ordan<^e  with  the  deelaration  of  date  the 
Irtth  May,  1884.  his  capital  had  been  impaired  by  losHea 
to  the  extent  of  18.000,  thus  reducing  it  to  less  than  |9,000 
ufl  the  amount  he  put  into  the  new  partnership,  and  not 
116,000  as  stated  in  said  declaration  of  partnership.    This 
appears  by  the  evidence  of  Peter  Fulton  and  of  An  hibald 
Btevenson.     Said  <leclaration  was  therefore  in  violation 
of  art.  1876  C.  C,  and  a  false  statement  entailing  on  him, 
Speid,  th*  liability  of  a  general  partner,  in  terms  of  art! 
^5'  ^^'    ^"^  80cx)ndly,  the  name  of  the  partnership, 
♦•T|ieSt..H«iiry  Carriage  Leather  Company,"  under  which 
th^iir  bosinesd  was  conducted,  did  not  confortn  to  the  n- 
(luirements  of  art.  1880,  C.  G,,  no  na^ne  of  either  of  the 
|Oueral  partners  appearing  i^  the  Hri^,  a  requisite  to  ex- 
'■rlS^  *  •Facial  partner  frdpa  general  liability. 
■    f^*}^^^  reasons  I  do  not  see  how  it  is  possible  to  avoid 
the  oonolusion  that  the  partnership  of  the  St.  Henry  Oar- 
riai^  lather  Company  are  responsible  to  the  Commercial 
MntuaJ  Building  8o«;iety  for  the  mbney  abstracted  there- 
fronj  by  Pet^r  Fulton,  and  pttt  in/o  the  business  of  the 
former  of  these  two  companies  in  the  nam^  of  loans  to 
said  company.     It  is  a  hard  case  for  Speid,  who  appeai^' 
to  have  been  victimized  not  only  by  the  loss  of  his  capital 
put  into  the  business,  but  as  well   by  the  loss  of  a  con- 
Mderable  amount  ^wmced  by  liim  as  loans.    He  is  there- 
fore  not  to^4a<^dibl-  ^y  more  t^an  w6  find  as-  " 
tablwhed  by  eviajE^<^  that  appearp  to  nii  conclusive.    I 
think  that  the  amount  which  may  be  safely  taken  as  es- 
tabhshed  is  H,66fl.88,  with  interest  from  the  date  of  the 
jertice  of  process,  in  whicl^  Sutherland  and  Speid  will " 
becondemned.  f 

The  jndgment  of  the  Superior  ConrtJwiU  be  reversed. 
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and  judgment  fot  the  above  amount  given  against  Suther? 
land  aflid  Speid  jointly  and  severally.  •  *    .    , 

The  judginent  is  as  follows :—  <.  ^ 

".The  Courts  etc...y       ^;:*  ;.  - 

"  Oons^eripg  that  it  ia  proved^  that  Peter  Fulton,  one 

of  the  ^ftndants  in  this  cause,  white  ^ecretai-y-Treasurer 

of  the^^llants,  'The  Commercial  MuWl  Building  So- 

_  ci^ynoolf  andjmisappropriated  moneys  of  tl^e  said  Society 

■  tp  a  large  amount,  and  being  at  the  same  time  a  general 

partner  in,  and  bookkeeper  of,  the  pArtnership  business 

;^  carried  on  by  ^J^^fld  thft  resaondents  under  the  niime^ 

the  'St.  Henry I9«biage.  Leather  Company,'  he  implied 


the  'St 

and  putynto  their  said  business  -  certain  of, the  monifcs 
which  he  had  so  mifjtfppropriated  Ijp^the  extent,  aftejal- 
y    .lovi^ihg-for^ny  thjit  may  hAVefWii  fetbrhed,  of  $l,669^U, 
- .  and.entered  the.  same-ih  the  books  of  *he  s^id  St.  Henry  * 
Carriagfe  Leather  Company  as- Joan^  thereby- implying, 
that  the  §aid  moneys  haA  lieea  borrowed  by  him  for-aqd 
on  the  predit  of^he  said  Company,  whereby  t^saidi^om- 
.  'pany'had;  the;benefft  of,  ftn4  proBied  by,  th^4aid  money§ 
"-    and  were  debtors  for  the^ihotmt  thereof^  to'th«  said  Com- 
mercial Mutual  Buildi^ig  Society ;  i        vlN- 
"  (i>iv8idering  that  the  sai4  3trHenry  Carriage |:«a, 

Company  and  the  said^Hcnry  Speid  failed  to  observe 

•  necessary  formalities  required  by  lawib -entitle  the  sai4 
^Cempany  to  be  deemed- a  limited  partnership,  or  the  said 
Henry  Speid  to  be  wstrieted.in  his  liability  to  that  of  a 
limited  parjnfii;,  op-^  be  other  thaa^  general  partn^  in 
the  said  business ;  ;  ;>  . 

'!  Considering  that  the^dedistration  of  parthershipilf  the- 
said  St.  Henry  Carriagier  leather  Goimpany,  of  date  thfe 
16th  May,  1884,  was  untrue  as  iArd|^the  ajmount  of  caV* 
pital  put  into  the  lousiness  byihe  Said  H^nry  Sp«fd  at-  ^ 
the  formation  of  the  partnership^jJEiereby  declared,"  viz., 
the  rfeiipwed  partnership  after  th6  retirement  of  McCaus- 
land;,.  '■^:..:,y:,.'^:.,y:'::-'''/'k:/-  ■..'.y.-     ...■■'     ^^   ■ 

sidejr^ngihat  neither  tbej^ttiedf  the  said  Peter 
Pultonr.Vi'  that:  of  the  said  TiwafH^^miheriand,  as  general 
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^  partner,  was  used  incoaductbg  the  business  of  said  part- 
.  nert^bip ;      ,  •  \  *^ 

"  Considjriag  that  it  .resutts  froui  the  foregoitig  that     •ay?'* 
\    the  sajd  Peter  Fulton.  Thomas  SutherlandCd  Henry  3:\ 
Speid  became  and  were  Uable  jointly  and  sev^jally  Z 
general  partners  in  the.  said  firm  for  the  transactions  ther^ 
\  of,  and  were  and  are  liable  jointly  and  severally  to  make    . 
good. and  pay  to  the  said  Comta.?rcial  Mutual  Buildini? 
.  ^ociety  the  said  sum  of  $1,669.33 ;  ,     -  - 

\  "  Considering  therefore,  that  there^is  error  in  the  iudl^    . 
^nt  reudered  by  th.  Superior  Cou^  in  this  cause  on  the 

tI\,     «  r"J**^^'  ^^^^'  '"^  '°  ^"  ««  ''S^'^'  the  said 
Ihotoas  Sutherland  and  Henry  Speid ; 

•'  The  Court  of  Our  l4idy  the  Queen  now  here  doth  re- 
,  vferse  annul  and  set  aside  the  said  judgment  in  so  far  as 
regards  the  said  Thomas  Sutherlaud  and  Henry  Speid 
and  proceeding  to  render  the  judgment  that  the  sW  Su- 
perior Court  ough^t  to-haige  rendered  in  regard  to  the  said 
Thomas  Sutherland  and  HenrySpeid,  doth  adjudge  aUd 
^   co^emu  the  said  Thomas  SutJj^riaUd  a^d  HeUry  Speid,  •  ' 

jointly  and  sever^^Jly.to  pay  and  satisfy  to  the  said  Com-  f  ' 

;  mercial^|Iutuatl  Buildirig^^gociety  the  said  sum.of$W9.38, 
i  with  intefj^st-thfereou  firbln.the  15th  W  ^Tune,  1885,  the 
date  of  service  of  proce^  iu  this  cau«e.  until  paid,  with 
costs  as  well  of  this  Court  as  of  the  said  Superior  Court 
(k^e  Honot^le  Mr.  Justice  Tegsp  dissenting)." 

'  zr      ry         .  '  i^      Judgment  reversed. 

•^,  Carier  ^  Goldstein,  attorueys  for  Appellant. 

-.?«S^:  ^  «^''*'^.  i-^'-y?  for  E»p„.^t 

J.  C.Battonf  Q.  GLaitonfey  for  Respondent  Speid 
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Cbram  Dobion,  C.  J.,  Cross.  Tessieb,  OnukjH,  JJ. 

■  ^      ROBERT  PICKFORD  et  al., 

{Plaint^s  in  Court  helow);*^ 
Appellants; 

(»5  ■        ■  '■■■■■'•  , 

AND  ' 

ROBERT  DiRTE 
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(Defendants  in  0ourt  below),  , , 

AND  ■■-  ■■/■:' 

JOHN  black;      ;  V' 

;j    {Infervenant^  in  Court  below),       ^\ 
■    Respondents., 
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Bight  to  freight — Mortgagee  of^iip — Privilege  for  neeessaty 

supplies. 

Hmj) :— (Keveraiijg  the  decision  of  tlie  Superior  ConrJ;,  M.L.B,,  S  S.C.  4?4), 

1.  That  where  there  are  two  distinct  hirings  of  a  vesfiel,  thb  voyage- 

uiider  each  hiring  is  a  separate  triinsaetion,  and  freight  upon  the  flrst 

hiring  is  earned  by  the  vessel's  arrival  and  readiness  to  d^livec  at 

'^ '       the  port  of  destination  thereunder,  although  by  tlie  second  jiiring 

she  may  Im  engaged  to  convey  her  cargo  to  another  port  .without 

unshipping  the  same  at  tlie  flrst  port  *  *   .• '^Wf 

"  2.  Freight  so  earned  may  be  (collected  by  the  master  of  the  y^Sfijfhe 

htiing  also  principal  owner,  and  may  be  appli^  b^  him  in  payment 

.   of  an  antecedent  debt  owq3  by  him.    •  ,  .   ,'  .  , 

3.  The  ftimishers  of  necessary  supplies  upoti  a  completed  voyage,^haying, 
.  prior  to  possession  taken  by  the  m^rt^agee,  obtained  a  draft  fiom  the 

master  and  principal  owner  upon  tbia.c5nsignees,  covering  the  amount 
of  such  supplies,  thereby  obtain  an  assignment  of  fieight  earned  upoq 

'  such  voyage  pro  tanto  sbd  disentitled  to  receive  tM  same  in  prioiliy 

ji  to  the  mortgagee.  v  ; 

4.  The  mortgagee  of  a  vessel,  in  taking  possession,  becomen  entitled  to 
all  freight  accruing 'due,  subject  to  the  claim  for 'heoessary  supplies 
for  the'Iast^voyage,  which^s^privileged,  and  ranks  before  him.    His 

/■  ,  -  rights  a>«^otgreater'than  the  owner's  rights.  °  ^^^ 

■  ■■    ^    .*   ■ 
This  appjpal.wabj^oma  jadgment  bf  the  Supenor  ^uzt 
(LoRANGEB,  J.),  re|iorted  M;.L.R.,  3  S.C.  42  J,  dismiasing 

,,.    ,  "'     ttift  plaintiffs' action  r 

.        ^  ^__        ^^  ^^        ^     .  ■■■';.    •;.'■.      .■  >>"'■  '*■ 
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j  The  facts  oi  the  case  are  sufficiently  set  out  in  the  judg- 
moih  of  the  Cotlrt  giveur  below.  '  °  ' 

'  March  24  and  26,  1888.]  ."     .  ^-'\ 

!A.  B.  Bf^or  for  the  appellants  :—  '  V  > 
>  Freight  is  due  "upon  the  arrival  of  vessel  at  po-rt  of  ^- 
l^very  and  readiness  to  dejiver/arrespective  of  actual 
delivery ;  and  in  this  case,  th^  freight  upon  the  Jrst  voyage 
from  Bahia,  to  Halifax  was  earned  and  due  at /Halifax,  arid 
ihe  transaction  was  distinct  from  the  ^'ubseduent  voyaae 
_Jrom  Halifax  to  Montreal:-^     ',*;'>       '""^ 
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Carver,  Carriqgp  of  goods   bjf  sea  (1885^  pp.  642;  648, 
64i,  5it.       ..    >  .  ,  , 

Pothifir,  desLomges  Maritimes,  No.  ^9. 
Foard,  on  Merchant  Sapping,  p.  806.  '  ^■■ 
Dakin  v.  Oa^,  88  J^.3.  (0.  P.)  116.  - 
The  mortgagee's  right  to  freight  only  arises '1  when  he 
takes  possession  of  the  vessel,  and  6nly  extends  io  freight 
accruing  due:— .  '  .       ^   ^    '\     l 

jr«t«A  V.  JBwiycw*.  2  A.  0.  64ft        ^^v  ^^'      -  t    * 
Liverpool  MafimOredit  Co.  v.  ,m^',\  I.' R,  (Ch.)  .SOT. 
'    •  Wmui$*altm^29  L.  3.iP:^:)Wt:  f    '  ]    V^~     . 

Oardnef  v.  Cazenove,  1  Jiurl.  &  N.  ^ft.     *  ,  "^      ^ 

4  mortgagee  9pon  taking  possess^  afisTftnesi  all  the 
liabilities  of  4he  owner,  and  becomes  li.^le  filv  necessaries 
^supplied  to  the  .master,  so  that  inf &  prelent-^case  the 
plaintiffs  are  in  any  event  eutltle^to^lecover  the  amount 
paid  out  by  thdm  for  necgssgay  diBbursejnents  :— 
JflcArstm  V.  FjsAon,  1  Jlifllflii  •      ## 

ainnerp  \^.  Biacffbume,!  JlflSi.  il-^ote:^ 
Bach  V.  Coe,Q6yrp.  686.   '/'-,'■  -  ^  *  V 
'  l^mer  v.  B^.J^T- R.  108.    .' 
•    Alixdndir  y-'Siihiiiu,  2$  X.  J:  (Eqt)  '?:21.    *5' 
.'      Grew  y.  Br^gs,  it  L,  j;  {%)  328. 
J        Plaintiffs  are  also  entitled  io  be  paid  by  privilege  'St--  [ 
.    furnishers  of  necessary  suppjigs  for  the  last  voyage  -^  €&V' 
G.  G.  2888-2886, 1^:  1  &  2.  J-  r^      '^  \i 

TJ.O:6,No.2:.\  ^  .,,     ^.'  „:^  '^>-4'-    >  J'^'-  ■  \ 

H.  Abbott,  Q.  G,  for  the  resBoudents,  citdd:— . 
Brown  y.  Tanner.  lA.'U.f{(%^t}^i\    -   -. 
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BeltUm  V.  Campbell,  6  Ex.  886. 

Beynon  v.  Godden,  8  L.  R.  Ex.  DiA^  268. 

Sir  fZenry  W^eW,  18  Jurist,  689. 

Reynolds  ^  Gex,  3^  L;  J.  (Q.  B.)  251.  ,      .  ^ 

2%«  Sew,  1  Adm;  863,  .   *• 

ne  Tioo  Ellens,  4  L.  R.'P.  0.  162.      '     >   ,  . .  «* 

Farmer  v.  Phillips,  42  L.  J.  (Ch.)  125.  ^       *   .  '  . 

The  mortgagee,  upon  faking  possession,  is  entitled  to  all  ' 
the  freight  then  unpAid.    The  voyage  from  Halffax  to 
Montreal  was  not  a  separate'  transaction,  but  was  merelv 
a  continuance  of  the  original  voyage  Irom  l^hia  to  Halifax.  ~ 
The  claim  of  the  plaintiffs  is  a  purely  personal  one  aga|nst  " 
Dart,  and  thj^^/batve  no 'priority  whatevw  against  flbe/ 
mortgagee,  uoi'  aiay  lien  upon  the  ship  or  the  frei^hS       .'  , 

u4.  5.  ilfo/or  in  reply : —  "*  ."'•■'[     • 

No  case  cited  gives  the  mortgagee  any  greater  rigji|  " 
than  that  of  receiving  the  freight  accruing  du6  when  he- 
takes  possession.^    Here  the  mortgagee  4id  not^  take  pos- 
session at  Halifax,  where  the  first  freight  becathe  due,  ; 
and  therefore  he  has  no  claim  whatevejr  iiipon  that  freight.' 

The  Admiralty  cases  cited  do  npt;-agply,  thfs  bei%  a  „ 
case  at  comihogi  law  and  under  an  entirely  different- itiris- 
prudence.  ,^.^_.  .-.     ■  /"V.,       •,;.;.'^v'- 

As  to  wiTeM^freight  is  earned,  see^  Dw^/ife , v.  Hilton,  011. 
.^..C.P.f^.      ,*,  -  ',  .;. 

'Junch^  1888,]  »  '  ,     ^vv      ',i  " 

CROSSiJ.  :-^ 
.  Th,e_i»tqtte  M^ggielJart  was  ^uilt  by  or  for  the  res- 
pondent Robert  Dart,  a,t  |i!aitland.  Nova  Scptia,  in  the  year 
1882,  and  he  was  registered  as  the  sole  owner  thereof  sjoid 
from  the  first  held  the  position  of  master.  The  appelltutts 
.Pjckford  &  Black  appear  to ^have  furnished  part  of  the 
supplies  for  the  outfit  of  the  vessel,  for  which  tfiHy  were 
never  wholly  paid  ;  their  accdunt  remained  unsettled  for 
a  balance  down^to  the  year  18^5.      '  ^     -  i 

„'  Al  an  early  date,  John'W.  Parkyr  acquired  fottrkiityr 
fourth  shares  in  the  vessel  and  continued  thel'eaftet  to 
Q\vu  s^id  shares.  Dart  Temaining  proprietor  df  the. re- 
maiuder,  and  being  also  captain  ot  fi)i0^t  of  ih6  vessel* 
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'  John  BlMk,  of  Glasgovr  in  Scotlan<J,  who  haji  also  con- 
•  tributed  to  the  outfit' of  the  Maggie  Dart,  and°who  had  a 
^.current  accdi||Qt  with  RoiertDart,  to  who£a' he  continued 
'to  furnish  &dyij»ce8,  on  uhe'llth  of  Atigust,  1882,  took  a        ' 
mortgj^o  from   Robert  Dart  on  l^is  sixty   sixty-fourth 
shares  of  the  v^psel,  to  set  tire  his,  John  Black's;  account  for 
"'  )iuf)pliB8',  and  advances- riiade  and  to  be  made,  thus  getting 
a  pre|erence  ^^er  Pic^ford  and"'Black,  who  retained  no 
securrtyflonihe  vessel.  ^         '  M  ' 

^On  tbe'28tht)f  Jauuarl,  im,  at  BaKia/in,|trazilflobert  ^ 
ISirt,  then  still  master  and  owner  for  60  sixty-fourth  shares, 
chartered  the  vessel  to  Morerne  &  Co.  to  caA-y  i  cargo  of 
sugar  from  Bahia  to  NeW-York  or  I?alifax  in  consideration 
of  twenty  shillings  per  ton,  to  be  paid  pn  unloading  and 
-right  delivery  of  the  caijgo.  .  . 

The  Maggie  Dart  a^riVed  at  Halifax  o'iiftlie  18th  April,       • 

1885.    In  place  of  dischai'ging  her  cargo  in  conformity 

,  with  her  charter  party,  a  new  agreeniint  wasentered  into, 

■  whereby  Robert  Darf  agreed  with   the  Canada  Sugar 

Refining  company,  acting  by  Hugh  D.  McKeuzie,  tlieir 

,  agent,  in  consideration  of  $2  per  ton  of  additional  freight; 

to  proceed  to,  and  deliver  the  cargo  at  Montreal. 

Pickford&  Black,  who,  were  ship  brokers  and  agents 

at  Halifax,  furnished  the  neceBSary  supplies  to  the  vessel 

.for  her,  voyage  from'  Bahia  to  Hftlifax,^.  us  weh  as  for 

that  to  Montresil,  for  which"  their  account  "amounted  to 

■  %\,%^\n\: .       -  :_  ■    •  ■;■..?  „.   -.'  -        ■■-■ 

The  freight  from  Bahia  to  -Halifax  Vas  estiipated  to     ' 
amonnt.to$3,75jgL  and' that  from  H&lifai  to  Mdntre^ 
to  #1 , 6^4.6,6.  ""^Pf  ,       -J^^ 

MrKenzie,  as  agent  for  the  panada.  Sugar  Refining* 
Comua^ll,  who  appeal:  to  have  become  interested  as  pnrr  *  * 
chasers  of  the  cargo  oij  other wiser^advanced  $2,600  to  Dart  o  " 
in  aohequ^  on  accouutiof  frei^lil,  which  Dart  iMmediately»^^^  ,  *■ 
l^ndeil  oviu  lo  Pick|[)id  &  Black,  not  on  «ccou6e  <jf their '  '  " 
«»|)tHni  iMWount  ftir  tteiessarjj  supplies,  biA,  o«i,  their  old  **> 
Mconnt  for  outfit,  for  #M6h  th^yheld  n^  ^ecuritJ^V J^'^4^- ' 
also  g^re  them  ^^djtiajal  draft- oaOi^^^C^^  •'' 

^*-fi'^^g  Clottipftny  for  42,5Qp\,debla»ed  |d  fe  for  n^iteesyy 
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disburseitients  and  advanoos,  payable  conditjonally  oti 
the  right  delivery  of  the  cargo  of  the  Ma|^e  Dart  at 
Montreal.    '  ^.,  »* 

The  Maggie  Dart  arrived  at  Montreal  on  or  "about  the 
H^h  of  May,  |886,  whereupon  John  W.  Parker  notified 

','  the  panada  Sugar  Refining  Company  not  to  pay  the-^said 
draft  to  the  said  Pickford  &  ^g^«ck,  a,nd  served  a  protest 
tilpon  them,  forbidding  them  ftj^pay  the  said  draft. 

,     pn  the  21t)x  of  May,  ISftS,  John  Bla^k,  the  mortgagee 
^'t^^ing  by  his  duly  authorised  agelll^^Jjohi^W.  Park^r^ 
^'laimed  underihis  said  mortgage,  e^nd  took  possession  of 
the  Maggie  Dart  at  the  port  ^f  Montreal. 

;;    9;i.  the  2{>th  of  May,  IpJiS,  Pickford  &  Black  made  a 

"ioi;n?Al  notarial  demand  upon  the  Oanada  Sugar  Refining 
P<liMaj^any  for  the  payment  of  said  draft,  at  the  same  time 
forbidding  the  said  Canada  Sugar  Refining  Co.  to  pay 
over  the  balance  of  said  freight  to  any  but  themselves- 
nnder  pain  of  haying  to  pay  it  a  seOond  time: 
;»  Oil  the  8rd  of  June,  1886,  Pickford  &  Black  in  the  pre- 

,  sent  suit  which  they  then  took  against  Robert  Dart"  and 
John.  W.  Parker  as  registenni  owners  of  the  Maggie  Dart, 
issued  an  attachmen^efore  judgment,  under  which  they 
seized  the  vessel,  and  attached  the  freight  in  the  hands  ' 
of  the  Canada  Sugar  Refining  Co.  In  this  action  they 
claimed^  to  recover  $2,600,  the  amount  of  the  drafts  for 
.which  they  alleged  that  th6y  had  furnished  necessary 
supplies  to  the  Maggie  Dart.  f 

The  garnishees,  the  Canada  Sugar  Refining  Co.,  i^ 
peared,  and  by'  their  duly  authorized  agent,  declared  that 
thejr.owid  for  balance  of  said  freight  $2,808.40.  The 
amount  aopording  to  the  charters  would  have  been  a  little 
over  this  mm,  but  it  seeHhs  they  claimed  some  deduction 
for  damages  ;  their  declaration  was  not  contested. 

John  "W.  Parker  appeared  and  pleaded  to  the  action,  as 
after  mentioned  V 

John  Black,  of  GHangow,  intervened,  aad  as  mortgagee  \„,^  i 
ind  as  Kaving  taken  posMNNion  qf  the  vessel  on  the  26th  (3 1 
of  May,  1886,  claimed  to  be  entitled  to  the  IVeight  earned^ 
but  remaining  unpaid  at  the  time  he  took  possession,  in- 
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clnding  as  well  the  freight  from  Bahia  to  Halifax  as  from 
the  latter  place  to  Montreal,  or  fro  balaiTce,  thereof,  after 
tho  deduction  of  the  |2,000  paid  by  McKenzie  to  Darpat 
Halifax,  which  they  contended  ahoiTld  apply  to  the  Pay- 
ment of  the  supplies  furnished  by  Pickford  &  Blachj  to 
the  Maggie  Dart  at  Halifax  on  the  occasion  of  her  jlast 
voyage,  which  they  claimedr  was  more  than  sutticient  to 
cover  the  cost  of  these  supplies.^i^hich  only  amounted  •to 
$l,804.tl ;  that  Dart  hadjio  authority  to  apply  this  (um 
to  his  own  individual  yrivtlle  indebtedness,  as  he  [>re-^ 
tended^todo;  that  the  voyage^bm  fiahia  to  Monireaf 
was  one  continuous  voyage,  the  whole  of  the  freight'  for 
whicl/enured  to  the  benefit  of  the  iQortgagee. 

Pickford  &  Black,  in  reply,  contended  Ihat  the  voyage 
from  Bahia  to  Halifax  was  a  completed  .voyage,  the  full 
freight  for  which  was  earned  on  the  arrival  of  the  vessel 
at  Halifax,  and  her  readiness  to  deliver  the  cargo  there  if 
that  it  was  compet^iit  for  the  master  of  the  vessel  to  re- 
ceive the  freight  there  and  that  they,  Pickford  &  Black^' 
were  justified  in  receiving  the  $2,000  from  Dart,  paid  by 
him,  not  on  account  of  supplies  being  then  furnished, 
but  on  account  of  his  previous  indebtedness  as  expressly 
agreed  to  by  him.    That  their  elaim  for  necessary  Sup- 
plies by  them  then  furnished  remained  good  and  unli- 
quidated;  that  Dart  had^a  right  to  assign  to  themth; 
baknce  of  the  freight  di^e  at  Halifax  and  the  freight  to 
become  due  at  Montreal  in  piayment  of  said  necVsSary 
supplies,  for  which  their  claim  remained^gobd  to  be  paid 
by  privilege  on  said  vesisel  and  out  of  the  freight.      ^ 

The  defendant,  John  W.  Parker,  pleaded  the  same 
grounds  in  defence  of  the  action,  as  those  set  up  by  John 
Black  in  his  intervention,  claiming  that  Pickford  &  Black 
had  been  overpaid  for  their  disbursements  by  t|ie  #2,000 
received  from  McEenzie,  and  that  the  action  as  regards 
him  should  be  dismissed  and  the  attachments  quashed. 
'After  proof,  the  Superior  Court  dismissed  the  action  of 
Pickibrd  &  Black,  quashing,  as  a  consequence,  the  miz»' 
ures,  from  which  judgment  they  have  taken  the  present 
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We  arc  of  opinion  that  the  proof  shows  what  must  in 
this  ca«o  be  <rou8idered  two  distinct  and  separate  charter 
parties  or  the  equivalent  thereof,  vi^.  two  »oparate  hirings 
ot  the  vessel,  one- from  Bahia  to- Halifax,  by  IvHich  the 
relative  rights  of  the  parties  interested  musf  lie  deter- 
mined at  that  point  That  Dart  from  his  ^sitibn  as  cap- 
tain or  m^ter  of  the  vessel  was  entitled  to  cttllect  the 
freight  earned  on  the  voyage  from  Bahia  to  Halifax,  that 
having  collected  the  #2,000  at  Halifax,  and  hftving  the 

_  _: inouey  under  his  control,  he  had  it  in  his  pow^t  to  pay 

T^at  sum  to  Pickford  &  Black  o\  their  old  claim,  if  suS 
'       was  the  understanding  betweeii  them,  which  s^ms  to 
be  well  estab|^hed  by  the  proo^".     As  far  as  Pickford  & 
illack  were  concerned,  it  was  imlmaterial  to  them  wh0r6 
Dart  got  the  ra«mey.     As  far  asi  Pwker,  owngr  of  oW- 
sixteenth,  was  coi^^^rned,  it  was  \l  mi8a|)plidCtion  of  his 
share  of  the  earnings  of  the  vessel,  fo,.  which  he  would 
have  his  recourse  against  Dart,  the  same  M/or  any  other 
mon(¥ys  he  in  his  quality  of  ihaster  coliec Jd  for  freight  • 
.      but  money  in  whatever  manner  collectedly  the  master 
.    of  the  vessel  tbr  fivtght,  had  to  be  considered  Ss  moneys 
chargeable  to  liim  and  for  whiqh  he  was  aioiintable     If 
he  collected  more  than  "his  share  of  the  freight  Parker 
'  .       might  be  entitlfed  to  indemnify  himself  ont  of  the  remain- 
der uncollected,  but  %  iumishers  of  necessary  supplies 
of  the  vesse^  for  the  last  voyage  would  have  a  priority  of 
claim  on  the\un/;ollected  freight     Pickford  &  Black  hav- 
a^       ing  done  dUigeace  and  got  a  drmft  to  6bver  as  well  their 

J>   w^^     /^^r'  ""^^"^^  f«>f  Bahia  to  Halifax,  as  on  the 
ifi     Voyage^  frorff  Halifax  to  MonSreal,  were  entitled  to  be  paid 
by  pnvileg-e  out  oftl^  freight  of  the  first  voyage  the  ne- 
cessary supplies  for  iJ^t  voyage,  and  out  of  the  freight  ofV^ 
the  second  vo3^  for  the  necessary  Applies  If  that  iF 
^^i^fJ^JThej  did  not  lose  ^heir  privilege  for  the  fiwt 
V'-^yW>^?^  thfey  got  a  draft  for  its  piiyment(by  the 
^,^gn^  at  Montreal;  thati8,:they  gotT;  drafllich 
„'^Mnd^  this  payment.  «,d   they  were/ as  a  matter  of 
,,      counfe.  privileged  for  their  supplies  on  the  last  voyage,  and 
V      tb#  ig  preference  to  the  mortgagee,  Who  could  ^l.i^ 
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tho  freight  8av«  subject  to  thtibhargei  of  thQ  laat  roy&gv. 
As  regards  the  mortgagee.  Pickfortl  &  Black "v^,  under 
the  circumstances,  entitled  to  their  necessary  disburse- 
ments on  both  voyages,  because  they  had,  taken  steps  td 
collect  the  first,  and  got  an  assignment  of  it  included  in 
the  draft  upon  the  Canada  Sugar  Refining  Company,  and 
m  regards  the  second,  they  were  privileged  by  law,  as  a 
matter  of  course;  ij8  soon  as  the  freight  became  payable" 
It  4va8  there/ore  immaterial  as  regards  the  mortgagdb 
what  part  of  the  claim  was  applicable  to  th«  first  and 

,     what  to  th£  secottd  voyage ;  the  whole  of  it,  therefore, 
amounting  to  $1,804.41  has  to  be  allowed  payable  out  of 
the  freight  for  which  the  Canada  Sugar  Refining  Com- 
pany is  liaWe,  and  the  possession  taken  byUhe  mortgagee 
at  Montreal  on  the  27th  May,  1886,  is  fixxlf  avMlaWeio  "' 
him  to  secure  the  freight  (due  after  the  paymeat  of 'this  .,. 
privileged  claim  of  Pi«^kfpAi  &  Black     According  to  tbis^ 
view  of  tJie.  matter,  Pickford  Und  Black  were  ehtitled  to 
follow  the  vessfel  and  claim  on  jher  Ifreight  to  the  extent  - 
of  this  suin  of  $1,804.'71,  and  Jfriim  Black,  the  mortgagee, 
was  entitled  to  V^e  ^rplus  of  the^ freight  on  Dart's  60 
sixty-fourth  shares  of  the  vessel.    'Qt^issUe  of  the  seizure 
m^  attachment  at  the  instance  of  IPickford  and ,  Black 
was  therefore  JBsstifiable,  as  otherwise  their  security  must 
h^ve  disappefired. 

the  judgment  pf  the  Superior  Court  must,  as  «  conse- 
quence,  be  reversed,  and  the  owners  of  the  vessel,  viz., 
Dftrt  for  'fifteen-sixteeijths,  and  John  W.  Parker  for  one- 
sixteenth,  be  condemned  to  pay  -Pickford  and  Black 
the   amount  of  their  said  advances,  to  wit,  said  sum 

•  of  tl,804.tl  with  interest  and  costs,  the  condemnation 
against  Dart  to  extend  to  the  full  anwaBt  of  the  draft  l>y 
him  given  to  Pickford  &  Black;  wWcJb  includes  the  said  ^ 
amount  of  |1,804.'71  due  for  necessai^  disbursements,- 
and  the  moneys  in  the  hands  of  the  Ca£d^  Sugar  Refin- 
ing Company  will  be  ordered  to  be  paid  as  follov^s  *  The 
said  sum  of  il,804.tl,  with  jMjgst  from  the  da^  of  the 
service  of  their  action  andMBo  Pickford  &  Black  in 
extinction  of  their  pnyileg^KilV  for  necessary  sup- 
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[Uea;-aiid  thu  HurpluH,  ir.ttiiy,  in  t|»e  proportion  oiVftwii- 
sixtt'ofithM  to  the  Maid  John  l\hu^k  oh  mortgag»i«,  and  Uh» 
rumaiuiug  l«th  of  mu.  h  HurpluM,  if  any,  .laiinable  by  th« 
said  John  W.  Parker. 

Thu  judgment  i«  as  foUowM  :—  ;     •' 

"  Considering  that  the  respondent.  Itubert  Dart, at  Bahia, 
in  Brazil,  on  the  28th  January,  1886,  being  then  master  and 
owner  tor  sixty  «ixty-iourth  8hares  of  the  BiirqUe  'Maggie 
Dart,'  t;hartered  the  4»aid  vessel  to  Messrs.  Moreira,  Irucio 
&  Co.,  to  carry  a  cargo  of  8ugar  from  Bahia  aforesaid  to  New 
York  or  Halifax,  for  which  the  «hartererB  wer»»  to  pay  at 
the  rate  of  iOs.  stg.  per  ton,— said  freight  amooiitiug  to 
|8,7.')2.41  lor  saidvoyage  ;     , 

"Considering  that  said  vojrage  was  performed  and  said 
vessel  arrived  at  Halifax,  on  the  18th  of  April,  1886,  and 
"was  then  ready  to  deliver  her  cargo  at  Halifax,  pursuant 
to  said  charter,  and  on  the  2l8t  of  April,  1886,  the  taid 
Robert  Dart  was  entitled  to  collect\and  receive  the  said 
freigirt'^t  Halifax  aforesaid  ;  that  the  Vanada  Iijugar  Refi- 
ning Compiany,  being  interested  as  the  consignees  of  said 
cargo,  on  the  2l8t  of  April,  1885,  acting  by  their  duly 
authorized  agent  and  attorney  at  Halifax,  Hugh  D. 
McKeniie,  made  a  new  agreement  in  writing  with  said 
Robert  Dart,  whereby,  in  ioasideration  of  the  additional 
freight  of  $2  per  ton,  the  said  Robert  Dart  agreed  to  deliver" 
th^said  cargo  of  sugar  at  the  port  of  Montreal ; 

"Considering  that  the  appellants  Pickford  and  Black  fur- 
nished the  ^ecessary  disbursements  to  said  vessel  'Maggie 
Dart,'  as  well  for  her  said  voyage  from  Bahia  to  Hali&x, 
as  for  her  voyage  from  Halifax  to  Montreal ;  - 

"Considering  that  said  Robert  Dart  had  a  right  to  col- 
lect the  freight  due  for  said  voyage  of  the  'Maggie  Dart '  „ 
from  Bahia  to  Halifax,  and  was  personally  accountable  to 
any  others  interested  in  said  vessel  for  any  claims  they  may 
have  had  on  said  freight  or  the  application  t^reof  made, 
by  the  said  Robert  Dart  /  /         • 

"  Considering  that  saidJJ^rt  Dart,  at  Halifax  aforetoid, 
on  said  2X8t  of  April,  188»,  collected  and  v^as  paid  fey^he 
said  Hugh  D.  McKenzie,  on  behalf  of  t;ke  said  Canada 
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Sng^r  Itefiiving  iJompaiiy,  the  Num  of  t'2,000  0ii|  accoiiiiii  of 


control  of  thitt 
acooaat«bl«i 

d  thortdn ; 
thoDHid  2tM" 
ttaid  Pickford 
ever,  oi)  aoconuk 
m  i!at;n|Hh«)4  to  Ruid 


the  freight  oF  the  Haid   v 
itanie  M  of  his  own  men 
k)  hilt  co-ownor  John  W 
lor  any  share  or  iuteresC 

"  Gouaidering  that  the  Hai 
oi*  April,  1885,  at  Halifax  a 
and  Bla(;k  the  mm  of  %%(i()()  c 
of  the  neceHHury  disburHementH 
vessel, '  Maggie  Dari,'  fur  h«T  said  vdyagett,  nor  did  the  Haid 
Pickford  aud  Black  receive  ihe  same  on  accoii^it  cff  said 
disbnrBements,  but  oil  the  contrary,  the  said  sum  of  f 2,000, 
uy.  waspaid.by  the  said  .liobe)rt  Dart  to  the  jtaid^i^k  ford 
aud  Black,  and  by  thorn  |:eceived,  on  accoai|t  of  a  previous 
claim  for  which  they  held  xto  lien  or  security  upon  laid 

,  vessel,  and  the  said  Robert  t)art,  at  the  saiijne  ^ime,  raa^di^ 
and  delivered  to  the  s&id  Pickford  and  Blaciik,  a  dratl  upoiT 
the  said'Qanada  Sugar'  Reftniug  Compahy  for  the  further 
sum  of  ||2,500  cy.,  purporting  to  be  for  necessary  disburse- 
nients  for 'said  voyages,  of  said  vecfi8el,but  being  in  fact 
only  in  pari  for  such  nei.e88ary  diiil)urftein,^Bt8  which  only 
in  the  whole  amonfjiteii}  to  $1,804.71,  theiiurplus  over  that 
sum  being  to  coverthn  balance  Qfth^ '^liA  «ccotint,' inclu- 
ding insurances,  $ai4  draft  being  madq,  payable  on  the 

.  right  delivery  of  the  said  cargo  atthej>ort  of  Montreal ; 

. "  Oonwdering  thaf  the  said  Picwbrd  and"  Black  did  not 
relinquish,  but  on  the^  contrary  retained,  their  privilege 
upon  said  vessel,  anj^  ppon  the  freight  thereof,  for  the 

-  p«]rii|ent  of  their  uucessary  disburstements,  having  done 
diligl^nve  for  the  recoyery  of  the  said  disbursements  for  the 

;  voyage  from'Bahia  to  Halifax,  a^dlS^K  ptovided  with. a 

•'draft  by  the.fi|tid  Robert  Dart,  asaf ghing  to  them  the  freight 
to '  the  extent '  of  |2,600,  and  being  entitle^  by  .privileg« 
to  the  payment  out  of  the' freight  of  the  voyage  from 
Halifaxio.Montreal,(5f  their  necetwary  disbursements  for 
that  voyage;  «v 

::::  "  OonsMerilig  that  said  'Vessel  'MaggieiDart '  was  built 

'  at  M-altlanH,  in  Nova  Scotia,  id^  the  year  1882,  for  the  said 
Robert  Dart,  as  the  sole  owner  thereof,  and  tl)e  respondent 
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John  W.  Parker  ^n  afterwards  became  owner  and  had 
assigned  to  him  fo^ur  sixty-fourth  shares  in  the  said  ves^l 
and  ever  since,  tlie  said  Robert  Dart,  for  sixty  sixty-fourth 
shares,  and  the  iaid  John  W.  Parker,  for  four  sixty-fourth 
shares,  havQ  been  in  the  said  proportions,  the  registered 
owriers  of  the  said  vessel,  and  as  such  are  liable  to  the  said 
licl^rd  and  Black,  for  the  necessary  disbursements  by 
them  furnished  to  the  said  vessel  ;  \ 

"Considering  that  the  said  Pick  ford  an^  Black- made 
advances  for  supplies  to  the  said  Robert  Daft  at  an  early 
-date,  part  of  which  were  employed  in  the  building  and 
outfit  of  said  vessel,  but  for  which  said  Pickford  and  Black 
retained  jio  lien  or  security  on  said  vessel,  but  held  for  ^ 
the  same  a  personal  claim  against  the  said  Robert  Dart 
hereinbefore  mentioned  as  the  old  account  of  the  said 
Pickford  and  Black  •, 

.  Considering   that  John   fila.;k,  intervening  party  in 
this  cause,  also  made  advances  to  the  said  Robert  Dart 
from  an  early  date,  and  continued  said  advances,  and  by 
.  deed  duly  executed  on  the  11th  August,  188^  and  duly 
%  registered  the  same  day,  the  said  Robert  Dirt"  mortgaged 
..his    said  sixty   sixty-fourth   shares   in    the   said  vessel 
'Maggie  Dart'  to  the  said  John  Black,  for  monies,  supplies 
and  outfits  furnished  and  to  be  furnished,  and  that  iis 
account  for  said  monies,  supplies  and  outfit  is  established 
at  and  to  the  amount  of  ^£3,206.18  stg.,  for  which  he  )xeid 
a  valid  mortgage  upon  said  sixty  sixty-fourth  shares  of  said 
vessel ; 

"Considering  that  after  having  established  a  default 
on  the  part  of  the  said  Robert  Dart  to  pay  the  said  amount 
of  ^3,206.18  stg.  at  Montreal,  on  the  27th  of  May,  1885 
the  said  John  Black,  mortgagee  and  intervening  party  in 
this  cause,  by  his  duly  authorized  attorney  and  agent  in 
that  behalf,  took  possession  of  the  said  vessel   'Maggie 
Dart,'  and  thereby  became  entitled  to  the  freight  earned 
by  the  said  vessel,  but  remaining  unpaid,  on  said  sixty 
sixty-fourth  shares  of  said  vessel  so  owned  by  the  said 
Robert  Dart  and  by  him  mortgaged  to  the  said  John  Black, 
subject  to  a  priority  of  claim  on  the  part  of  the  said  Kck- 
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ford  and  Black,  on  t4  whole  of  the  fre^ht,  to  be  pa!d 
out  of  the  same  their  said  necessary  disbursements  for  said 
vessel,  ampunting  to  ♦1,804,71 ;      '  a  T 

"  Considering  that  on  the  26th  day  of  M^,  1885,/at 
Montreal,  the  said  John  W.  Parker,  for  himself  and  as  ithe 
duly  authorised  agent  and  attorney  of  the  said!^  John  Blkck 
formally  notified  and  forbid  the  said  Canada  SugafBe- 
finmg  Company  to  pay  the  said  freight  in  their  hands  or 
the  said  draft  of  $2,500  cy.  to  any  other,  than  to  hliS  the 
said  John  W.Parker; 

"  Considering  that  on  the  29th  of  May,  1885 
Pickford  and  Black,  having  previously  presented 
draft  for  payment  to  the  said  Canada  Sugar 
Company,  and  they  refuging  payment  thereof, 
notified  the  said  Canada  Sugar  Refining  Company  lo  re- 
tain m  their  hands  out  of  said  freight  payablelby  the^ 
1§ufficient  to  pay  the  said  Pickford  and'Black  tht  amount 
of  the^eessary  disbursements  by  thtfm  furnished  to  tke 
said  ^^essel,  which  t^ey  claimed  to  be  to  the  Jmount  of 
said  dral  of  12,500  cy.;  T— -  """' *" 

*  ' "'  Considering  that  the  present  action  has  be'en  institu- 
ted  by  the  said  Pickford  and  Black,  to  recover  the  amount 
ot  their  claim  for  said  necessary  disbursements  for  said 
vessel  MaggienDart,'  which  they  maintain  amounts  to  the 
said  sum  of  $2,m,  and'is  not  disputed  by  the  said  Robert 
Dart ;  r  "       ' 

"  Consideringlthat  the  said  John  W.  Parker,  by  his  plea 
to  the  present  action,  contMids  that  necessary  disburse- 
ments  made  by  said  Pickford  and  Black,  do  not  amount 
to  said  ^um  of  12,500  cy.,  and  that  they  hare  been  over, 
paid  by  said  sum  of  |2,^00  by  them  received  from  said 
Hugh  D.  McKenzie,  and  th^t  said  action  as  regards  him, 
the  said  John  W.  Parker,  should  be  dismissed,  and  the 
seizure  and  attachment  herein  taken  quashed  ;    "  "       - 

«^  Considering  that  said  John  Black  has  intervened'in 
thU  cause,  and  claimed  that  the  said  Pickford  akd  Black 
have  been  overpaid  for  their  said  nece&ary  disbursements 
for  the  said  vessel  by  the^  sajd  |2,000  paid  them  by  the 
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said  Hugh  D.  McKenzie ;  that  the  full  amount  of  the 
freight  of  said  two  voyages  should  be  paid  to  him  as 
mortgagee,  having  taken  possession  of  the  sail,vessel  at 
Montreal,  on  the  said  ^Ith  of  May,  1886,  and  that  the 
seizure  and  attachment  taken  in  this  cause  should  be 
quashed,  which  pretensioiiN  are  disputed  by  the  said  Pick- 
ford  &  Black,  who  contest  the  said  intervention  ;  * 
"Considering  that  the  said  Pickford  and  Black  Jhave 
established  their  right  to  recover  from  the  said  Robert 
Dart  the  said  sum  of  12,500  with  interest,  and  to  recover 
part  thereof,  to  wit,  the  said  sum  of  $1,80^1  with  interest 
from  said  Robert  Dart  and  John  W.  Parker  jointly,  in  the 
proportion  of  their  respective  shares  in  the  said  vessel  • 
.  "Considering  that  the  said  John  W.  Parker  failed' to 
,  establish  the  material  allegations  of  his  plea  so  as  to  en- 
title him  to  the  conclusions  thereof; 

"  Considering  that  the  aaid  John  Black  proved  and 

established  so  much  of  the  allegations  of  his  said  inter- 

^-vention  as  to  entitle  him  to  recover  the  surplus  (if  any) 

of  the  freight  on  sixty  sntty-fourth  shares  of  said  'Maggie 

■    Dart'  m  the  hands  of  t^said  Cana^ji  Sugar  Refining  Com- 

^  pany,  in  case  there  iihould  be  mpre^tban  enough  of  the 

.  entire  freight  in  tU  hands  of  said  Canada  Sugar  Refini    " 

Company  to  pay  the  said  Pickford  and  Black  their 'A— 

necessary  disbursements  of  $1,804.'71  with  interest  Wtad. 

costs,  and  that  the  rest  of  said  intervention  with  thftbW- 

clusions  thereof  should  be  dismissed ;  ^ 

"  Considering  that  said  Picklbrd  audBla«lc  had  reason 
to  apprehend  that  their  security  for  the  payment  of  their 
said  necessary  di^rsements  would  disappear,  and  they 
would  sustain  diiinage  and  loss  of  their  claim,  were  en- 
titled to  cause  to  issue,  a»  they  did;  the  seizure  before 
judgment  and  attachment  en  main  iierCe  to  seize  the  said 
Vessel  and  attach  the  freight  in  the  hands^ihe  said 
Canada  Sugar  Refining  Company ;  ►     *S<^  ' 

"  Considering  that  the  said  Canada  Sugar  Refining  Com- 
pany, on  th^  Itth  of  June,  1885,  by  their  duly  appointed 
and  authorized  agent  and  attorney,  declared,  that  they  had 
in  their  hands  and  owed  for  balance  of  said  freight  the 
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leld^  ^^'^^^■^^'  ""^"'"^  declaration  has  not  been  con: 

"  Considering  that  for  the  reasons  aforesaid  there  is 
error  in  the  judgment  rendered  herein  by  the  Superior 
Court  at^  Montreal,  outhe^Sth -January,  1887,  the  Courl 
of  Our  Lady  the  Queen,  now  here,  doth  cancel,.annul,  set 
asifle  and  reverse  the  said  judgment ;  and  proceeding  ,to 
render^  the  judgment  which  the  said  Superior  Court 
ought  to  have  rendered,  doth  overrule  and  dismiss  the 
•^p  ^/^'"^  ^^^"^  ^-  ^"^«^'  '^"'1  doth  condemn  the 
-  L  ^iJ"^  *"*  ^^^  '^^  '*"«^y  *«  *^«  ««d  Rckford 

1  «^i    f  T       "Tof  ^^•^^^'  ^^*^  ^^*«'««*  ^h«'«o*  from 
the  8rd  of  June,  1886.  and  doth  condemn  the  said  Robert 

Dart  and  John  W.  Parker  jointly,  in  proportion  to  their 
said  ownership,  to  pay  and  satisfy  to  the  said  Pickford  and 
Black,  the  sum  of  $1,804.71  included  in  the  condemnation 
pronounced  against  the  said  Robert  Hart,  with  interest 
thereon  from  the  8rd  of  June,  1886  ;  and  doth  declare  as 
well  the  seizure  of  the  said  vessel  'Maggie  Jktt:  as  the 
said  attachment  6f  the  freight  thereof  i#  the  hands  of  the 
said  Canada  ^ugar  Refining  Company,  good  and  valid  to 
the  .extent  of  the  said  lum  of  $1,804.71.  with  interest 
thereon  from  the  sftid  3rd  of  June.  1885.  and  cost* ;    and 
doth  declare  vali4  the  intervention  made  in  thiscause  by 
the  said  John  Black,  to  the  extent  hereinafter  stated,  and 
doth  prder  that  out  of  the  monieaso  in  the  Jiands  of  the 
said  Canada  Sugar  Refining  Company,  the  said  Pickford 
and  Black  be  paid,  according  to  the  sufficiency  of  the  said 
monies  and  in  discharge  pro  tanto  of  their  said  seizure  and 
attachment.the8aid  sum  |of  11,804.71.  with  interest  and 
costs ;  and  should  there  be|  a.surplus,the  fifteen-sixteenths 
of  the  said  surplus  to  bp  paid  to  the  saidUiitervening 
party,  John  Black,  on  account  of  his  said  mortgage  and 
costs  which  are  allowed  to  him  only  as  in  an  ex  parte  suit, 
the  principal  pretentions  of  his  intervention  being  over- 
ruled; the  other  sixteenth  to  remain  subject  to  the'rights 
and  claim  of  the  said  John  W.  Parker;'  and  the  s^iid 
Canada  Sugar  Refining  Cotopahy  are  adjudged  and  ix>n. 
demued  to  pay  the  said  monies  so  in  their  hands  tfTthe 
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persons  and  to  the  extent  above  stated,  withlnterest  from 
the  date  of  the  siguificatiou  upon  theiA  of  the  present 
judgment,  with  cosjts  in  favor  of  the  appellants  as  well  in 
the  said  Superior  Court  as  in  this  Court,  said  costs  to  be 
taxed  as  in  a  cause  of  the  first  class.  (The  Hon.  Mr. 
Justice  Tessier  dissenting)." 

Judgment  reversed. 

McOibbon  Sf  Major,  attbrneys  for  appellants. 

Abbotts  4*  Campbell,  attorneys  for  respondents. 
(a.  B.  M.) 


•;  'V-  "^  June  20, 1888. 

Coram  DoRioN,  C.J.,  Tessier,  Cross,  Baby  und  Church,  JJ. 

\  THE  MAIL  FEINTING  CO., 

\  \  {Defendants  in  the  Court  below,) 

\  Appellants; 

i.  -...,..   \    '■   ■  AND  .■  _.    \      V        ■ 

THE  HOlJl.  RODPLPHE  LAFLAMME, 

» 

{Plaintiff  in  the  Court  below,) 

\  Respondent. 

Libel  in  newspaper  and  libel  m^deadings — Incidental  demand- 
Evidence  as  to  tru^oflibel-^^vidence  of  previous  character 
of  plaint^— Verdict  of  Jury  ^  libel  cases— Excessive  award 
— Absence  of  material  wUneis — Affidavit  of  juror  as  to  mo- 
tives of  other  jurors — Reading  ofunproped  newspaper  report 
to  j^ry. 

Hkld  ;— 1.  That  i^  inc^ental  demand  is  sufficiently  lihMe  if  instead  of 
setting  out  at  length  a  libel  complained  of,  it  refeTS  to  an  answer  to 
plea  immediately  preceding,  as  forming  part  thereof 

2.  That  an  incidental  demand  will  not  be  i^tjected  as  illegally  filed  ber 
cause  it  is  not  accompanied  by  a  petition  as  required  by  Art  152 
GCF.  .        . 

8.  That  under  the  laws  of  this  Province  an  action  lies  for  libQlloos  alle- 
gations contained  in  pleadings. 
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^'  7i!l?*. "  P'*'""''''"  ■"  *""<«»  '■♦"■  "*»•.  who  ia  attacked  by  an  a<lditional        im. 
hbfll  in  the  plea  to  his  a.!tlon,  may  proceed  by  incidental  demand  in  m.II  Printin. 
order  to  obtain  a  eondonuiation  for  this  a<lditional  libel. 

5.  That  wlien  the  defendant*  in  a  jury  trial  havti  issued  a  venire  faeiat, 
attended  at  the  striking  of  the  panel,  pro<:eeded  to  trial,  and  Ukon 
their  chance  of  a  favorable  verdict,  they  cannot  afterwards  obtain  a 
new  trial  on-^account  of  alleged  defects  in  the  assignment  of  facts  for 
the  jury.  < 

0.  That  a  new  trial  will  not  be  granted  bpcauiw  a  material  witness  was 
absent,  although  he  was  duly  subpamaed'  and  the  proper  conduct 
money  was  tendered  him,  when  the  party  who  called  him  neglected 

'  "to  apply  for  a  postponement  of  the  trial.  ♦ 

7.  That  evidence  tendered  by  the  defendant  in  an  action  of  libel  as  U> 
the  previous  conduct  and  character  of  the  plaintiff  was  properly  re- 
jected as  dlegal,  especially  when  such  matters  were  not  referred  to  in 
the  pleadings.  ,  -        

S.  {By  Uw  majority  <ifHtie  Court).  That  in  actions  for  libel,  the  assessment 
°f  0^'!!^/  •"  P«««"*'-'y>»'«  province  of  the  jury,  and  that  a  verdict 
^S??  H'  .  !  "•'*»P*P«'  "»^'  complained  of  in  this  case,  and  of 
HOOO^for  the  libellous  allegations  of  the  plea,  was  not  so  excessive  as 
to  Jead  to  the  inference  that  the  jury  were  led  into  error  or  actuated 
by  improper  mo^ves. ,  ,, 

(/'«itBAmrandCHiTflcH,JJ.,diM.):_  ,     , 

^'m^i^t  <'f  ^'OOO  for  the  Jibel  in,  the  newspaper  was  exMs- 

jtf  "^^^fr"      ***  **'®  defendants  in  asking  for  a  new  trial. 

&mftW,pjS^^,the  Coort  reduced  thes^damages  to  $1,000,  leaving  the 

damages  f*  th«  libel  in  the  plea  undisturbed,  so  as  to  make  the  total 
condemnation  $6,000.  the  judgment  maintaining  the  verdict  should 
,;^        be  connrmed.j,  /  .>  - 

The  appeal  was  from  a  judgment  of  the  Court  6f 
^ev'iew,  rendered  on  the  Slst  of  March,  1886  (reported  m 
M.  L.  R.,  2  S.  C.  p.  146),  confirming  a  verdict  of  a  m^ 
which  awarded  a  sum  of  $10,000  damages  to  the  plaintiff 
(respondent)  in  an  action  for  libel ;  $6,000  being  awarded 
for  the  original  libel  contained  in  a  newspaper  published 
by  the  defendants  (appellants),  and  |4,000  fo*  an  addi- 
tional hbel  contained  in  their  pleas  to  the  action. 

The  plaintiff  by  his  action  claimed  $10,000  damages  for 
the  publication  of  an  article  entitled  "Improved  Methods  " 
which  appeared  in  the  editorial  columns  of  the  Toronto 
"Mail  "  of  the  8th  December,  1884.  This  article,  of  which  • 
the  portion  complained  of  is  printed-in  the  opinion  of  the 
Hon,  Chief  Justice,  referred,  among  other  things,  to  the 
election  tactics  of  the  liberal  party  in  the  general  election 
of  1878,  when  the  plaintiff  was  Minister  of  Justice  and 
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'>^«**'  cttudidttto  for  the  rounty  of  Jar^ues-Cartier,  and 
'  Co."""*  more  Especially  to  an  infamoua  fraud  practised  on  the 
electors  of  that  (bounty  by  means  of  a  ballot-box  with  a 
false  Iwttom,  which  was 'fraudulently  stuffed  with  voting 
papers  in  favour  of  the  libera?  candidat«'.  The  editors  of 
the  "  Mail  "  referred  to  the  plaintiff  as  the  inventor  and 
iwrpetrator  of  this  fraud  and  iis  having  boasted  of  its  suc- 
cess. 

The  defendants,  met  this  action  by  a  plea  of  justification, 
alleging  in  substance  as  follows  :— 

that  thvi  aiJicle  complained  of  was  published  in  goo<l 
faith  in  the  interests  of  the  public  with  the  view  of  con- 
demning corrupt  practices  at  elections,  and  was  written  in 
a  bantering  and  humorous  style,  without  purporting  to  be  - 
a  literal  statement  of  facts.    That  it  was  true  that  the 
plaintiff  had  taken  a  proijalnent  position  in  public  affairs 
and  occupied  the  position  of  Minister  of  Justice  of  the    " 
Dominion  of  Canada,  but  that  his  prominence  was   not 
based  on  honourable  or  successful  conduct,  but  on  the 
contrary,  arose  out  of  various  disgraceful  and  dishonour' 
able  transa(;tions  in  which    the  plaintiff  was  engaged 
during  his  public  career.    That  the  plaintiff  was  utterly 
barren  of  any  public  reputation,  and  that  in  fact  while  he 
held  the  office  of  Minister  of  Justice,  he  was  grossly  in- 
competent for  said  office,  neglected  ,his  duties  as  such- » 
minister,  ahd  rendered  himself  by  drunkenness,  dissipated 
habits  and  otherwise,  unfit  for  the  discharge  of  his  duties. 
That  before  holding  office  and  while  a  member  of  parlia- 
ment, the  plaintifi'  acquired  great  notoriety  and  promin- 
ence as  a  pafty  to  a  law-suit  in  which  it  wan  proved  that 
he  and  his  co-defendants  had  been  guilty  of  fraudulent 
and    dishonest    practices.    After  a  detailed  account  of 
the    plaintifl^s    candidature  for   the    county  of  Jacques 
Gartier  in  1878,  and  of  the  ballot-stuffing  fraud  practised 
on  -the  voters  at  one  of  the  polls,  the  plea  alleges  that  thi^ 
fraud,  which  is  characterized  as  "tl^e  grossest  and  most 
villainous  outrage  ever  perpetrate^  on  the  electors  of 
Oanada,"  was  devised,  perpetrated  and  acquiesced  in  by 
the  plaintiff,  who,  after  its  ezpoanre,  in  violation  of  all 
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propriety  j»nd  public  doceijcy,  applied  to  the  Dominion        •»" 
aovernment  for  a  judgenhip  and  preased  hia  claim  upon  «•"  P"n«'«t 

Icl^ZJ  y^'di  r  "[r^  »»»"  Woi»tmcnt.  largely  on    u«.i„..- 
u(,count  of  hia  dishonorable  and  disgraceful  proceedings  in 
connection  with  said  election. 

As  soon  as  this  plea  was  filed,  the  plaintiff  made  an 
incidental  demand  c^omplaining  of  the  additional  lib«)I       • 
and  claiming  a  further  condemnation  of  «6,000  therefor 

The  defendants  then  met  this  incidental  demand  by  an 
exception  to  the  form,  and  by  a  plea  to  the  merits,  stating 
that   the  allegations  ofthe  principal  plea  were  made  by      ' 
them  in  good  faith  in  the  belief  that  the  same  wore  true  " 

h»  which   belief  they  still  persist,  and  conteitding  that 
these  allegations  are  by  law  privileged. 

The  defendants'  exception  to  the  form  having  been  dis- 
missed by  Mathieu,  J.,  the  issues  were  closed  in  the  usual 
way,  and  the  defendants,  who  had  declared  their  option 
that  the  cane  should  be  tried  by  ajury,  took  the  becessary 
steps  to  bring  on  the  trial.  Upon  their  motion,  the  facts 
were  fixed  for4he  jiiry,  and  the  days  for  striking  the  panel 
and  for  the  trial  were  appointed.  After  having  the  panel 
struck,  the  defendants  filed  their  fiat  for  a  venire  facia, 
^  which  was  issued  in  due  course,  and  on  the  14th  of 
Janapry^,  1886.  brought  on  the  trial  before  fte  Honorable  "       " 

Mr.  J tistice  Johnson  and  a  jury.  "      % 

the  trial  lasted  four  days,  and  resulted  in  a  verdict  in 
favour  of  the  plaintiff,  the  jury  awarding  him  damages 
to  the  extent  of  $6,000  for  the  libel  contained  in  the  n^s- 
paper,  and  of  |4,000  for  the  additional  libel  contained  in 
the  defendants'  plea. 

The  plaintiff  moved  in  due  course  before  the  Superior 
Court,  sitting  in  Review,  for  judgment  on  the  verdict,  and 
the  defendants  presented  counter  motions  in  arrest  of 
judgment,  for  judgment  non  obstante  veredicto,  and  for  a 
new  trial. 

On  the  8l8t  of  March,  1886,  the  0<mrt  of  Review  unan-^ 
imously  granted  the  plaintiff's  motU  and  rejected  those 
of  the  defendants.  ' 

Thedefendants  thereupon  appealed  from  this  judgment, 

,    -V        ■    ,^  ^   ■  ■■  ■'  ■•  ^    ■ 
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'•••       and  from  three  interloiuitory  ju^gmentM  which  Jiiad  boon 
Maii^intin.  yendored  in  th«  c.i«e,  one  by  Mathieu,  J.,  6n  th«  22nd  of 
UHainmn    Jubo,  1886,  diamifliiing  fhoir  exception  >l  la/orme^  nnothor 
by  Taflchorouu,  J.,  on  th«  14th  of  October,  1885,  granting 
their  motion  for  a  Jury  trial,  and  the  third  by  Torrancus  J., 
%n  th»  80th  of  Decembt^r,  1886,  fixing  the  facets  for  the  jury 
and  the  dayH  for  i^riking  the  panel,  and  for  the  trial  re- 
spectively. V 
The  appeal  was  first  heard   before  four  judges,  who, 
being  unable  to  agree,  ordered  a  rehearing.     The  case  was 
then  re-argued  before  five  judges. 

D.  Macmasler,  Q.  C,  and  C.  H.  Stephens,  for  the  appel- 
lants, urged  the  following  reasons  in  support  of  the 
appeal ; — 

<  1.  The  incidental  demaijd  is  inHu(li(!icntly /iZ»e//«<e,  as  it 
does  not  set  forth  the  libellous  passages  complained  of, 
and  alleges  no  damages,  but  merely,  refers  to  the  libel  set 
forth  in  an  answer  to  i)lea,  and  avets  that  the  plaintiff  is 
entitled  to  a  further  condemnation  6f  $5,000.  _- 

2.  The  incidental  demand  is  irregular,  as  it  is  not  ac- 
companied by  a  petition  as  required  by  Art.  152  C.O.P. 

8.  The  incidental  plea  was  never  answered  by  the 
plaintiflr,  and  therefore,  under  Art.  144  O.C  P.,  the  allega- 
tions thereof  must  be  held  to  be  adniitted. 

4.  The  matters  complained  of  in  the  incidental  demand 
are  not  the  subject  of  an  incidental  demand.  They  are 
not  "connected  with  the  right  claimed  "  by  the  principal 
8»it.  "Required  by  Art.  149  C.  C.  P.,  §  2  .—Pigeau,  Proc. 
Civ.,  88^  ;  Coutume  de  Paris,  Art.  106 ;  Pothier\  Proc.  Civ. 
vol.  7,  ch.  2,  sec.  7,  "p.  87 ;  GUhert  sur  Sirey,  Code  de  Proc., 
Art.  887,  note  1 ;  Carri,  Proc6dure,  vol.  8,  p.  192 ;  BoBtox. 
Laine,  3  La.  An.  Rep.  546 ;  Knox  v.  Thompson,  12  La.  An. 
Rep.  114  ;  Harris  v.  Opelousas,  16  La.  An.  Rep.  140  ;  Keene 
v.  Relfe,  11  Louis.  304 ;  Kemp  v.  Amacker,  13  La.  An.  Rep. 
65;  GaJboisr.  Tfudeau,  15  L.G.  3.  pi.  * 

6.  The  libel  contained  in  the  pleii^is  privileged : — Hen- 
derson V.  Broomhead,  28  L.  J.  Ex.  860;  Odgers,  p.  186  •  8 
RusseU,  C.  &  M.,  180,  '  \ 

6.  The  assignment  of  facts  for  the  jSiry  is  insufficient 
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and  d«ftu!tivo,  and  this  givea  tho  dwfondants  a  rlffht  to  a 

now  trial  uiidfr  Art.  426  V.V.  P.  ^  1.  Thojury  should  not  »«»ii  i^jimin. 

hiivo  Ixwn  iM»ked  whether  tho  publhation  was  injurunu  or 

juHtifirthle. 

7.  Tho  trial  judge  miBdirofited  th«  jury  in  i^ot  drawing 
liny,  distinction  b«twe«m  words  written  without  malice  in 
the  public  interest,  and  words  written  without  su«;h  ex- 
<mso,  iu  giving  no  instructions- as  to  the  measure  of  dam- 
ages, and  in  omitting  to  warn  tho  jury  against  accepting 
the  opinion  of  the  Court  u»>i.to  (acM  or  againnt'a<;cepting 

,,  the  plaintilFs  eVidenci;  in  his  own  behalf 

8.  The  affidavits  filed  in  support  of  tho  mqtion  for  a 
new  trial,  ^how  that  the  jury  must  have  been  inlluenced 
by  prejudice  and  by  improper  motives.  That  of  tho  fore- 
man of  the  jury  establishes  that'oneof  the  jurymen  urged 
considerations  entirely  foreign  to  the  case,  to  induce  his 
fellow-jurors  lo^'award  a  large  verdict. 

Article  428'b.C.P.  only  e^wlyes  the  affidavit  of  a  juror 
as  to  his  own  motives,  aV  4  juror  who  is  not  guilty  may 
prove  misconduct  on  iM  pl»rt  of  the  others  .—Aijlett  v. 
Jewell,  2  W.  Bl.  1299  ;  fkac^  v.  Shrev6,  2  N.  J.  1%.^ 

The  affidavits  of  McKim  aB4  Wallace  show  that'tbe 
French  portion  of  the  jur^  were  likely  to  be  prejudicei^v 
against  the  defendants  on  account  of  the  hostility  of  the 
"Mail"  to  the  partisans  of  Louis  Kiel.  Feeling  ran  high 
at  the  tim?  of  the  trial,  and  thtf  French  nipll^as  exceed- 
ingly liitieridgainst  the  appellants'  newsp^r. 

9.  11^>»1  evidence  was  admitted  by  the  trial  judge,  not- 
withsta^g  defendants'  protest.  The  plaintiff's  counsel 
was  allied,  during  his  address  to  the  jury,  to  read  to 
them  a  neVflpaper  report  of  a  verdict  of  $8,000  rendered 
a  few  da^s  previously  in  Toronto  in  an  action  for  libel 
against  a  iie\jrspaper.  | 

10.  Legal  evidence  tendered  by  the  defence  was  rejected 
by  the  trial  judge^he  plaintiff,  in  his  declaration,  alleged 
that  he  enjoyed  the  esteem  and  respect  of  his  fellow -citi- 
zens, and  that  his  private  chtLracter  had  been  damaged. 
The  defendants  attempted  to  prove  that  the  plaintiffs 
fame  waS  so  disparajaped  that  the  libel  could  not  have  in- 
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M.i.r        '"'^"*'    *'""     ^^"'^  ""''''**  **"'  plaintiff  hinm«lf  and  oii«  of 
•  fil"'  "■  hill  witno»iM%  wh«ther  it  wnn  not  awotorioufi  fact  that  the 
i..i.min..'    plaintiff  livml  in  public;  a<ljiltery  with  tho  wlf«  of  another 
man.     Th«'y  aliio  aMk«^d  unoUuT  witnew'*wh«th«r  hiit  re- 
putation  had  not  hmn  bl«miiih«»4l  by  certain  Ic^al  prorcmli 
ingH  in  which  the  plaintiff  and  aevvral  othor  imHom  had 
b«ien   proved  guilty  of  fraudulent  pra<;ti<«ii.  ^  And  they 
•      alao  asked  a  m.>mbor  of  parliament  an  to  the  plaintiirH  re- 
putation  »h  a  MiniHter  of  JuHtico.     All  lheM«  quoHtion* 
were  ruled  out  by  tho  trial  judge,  although  tho  balan.'.-of 
authority  in  in  favour  of  admitting  such  evidence  in  mi- 
tigation of  damages  .—  Witlmmx  v.  Cnlhnder,  Holt,  N.  P.  R. 
807  ;    RodHfTHez  v.  ladmire,  2,  Esp.  O.  720  ;    EHer»haw  v. 
■  ^  Rtthinnyn,  Unc.  Sp.   Aha.  1824.  (cited  in  2  Starkie,  4<5H)>; 

Mawbi/  V.  Barber,  2  Starkie,  470.  .  "    • 

IJ.  The  Hon.  Alexander  McJCenzie,  an  important  wit- 
nesH.for  appellants,  failed  to  appear  at  the  trial,  although 
duly  served  with  a  subp«Mia  and  tendered  conduct  money. 
Appellants  were  prtyudiced  by  the  lost^  of  this  evidence, 
which,  as  ^ippears  from  the  alKdavit  of  W.  D.  Hogg,  would 
have  materially  helped  th^r  case.    Un^er  Art.426C.  C.  P., 
sec.  16,  this  gives  the  appellants  the  right  to  a  new  trial! 
12.  The  damages  awarded  ftre  excessive,,  and  the  Couj-t 
has  power  to  order  a*«ew   trial  .—Hewlel  v.  CrucHley,  h 
Taunt.  279 ;  ^impson  v.  PUman,  18  Ohio,  866  ;  McConlieli  "' 
V.  Hampton,  2  Johns.  Rep.,  2U  ;  Sampnon  v.  Smith,  16  Mass. 
Rep.  866 ;  Dom.  Tel.  Co.  v.  Stiver,  10  S.  C.  R.  288 ;  Venning    , 
V.  Steadman,  9  S.  C.  R.  206 ;  Massie  v.  Toronto  Printing  Cb., 
11  O.  R.  862 ;  Belt  v.  Lau}es,h.  R.  12  Q.  B.  D.  866. 

C:  A.  Geoffrion,  Q.  C,  and  E.  Lafleur,  for  the  respon- 
dent : —    ^  .         - 

1.  The  plaintiff's  supplementary  claim,  is  sufficiently 
set  forth  by  reference  to  his  answer  immediately  prece- 
ding, and  there  can  be  no  obscurity  in  this  method  of 
pleading. 

2.  The  incident-al  demand  ne(pd  not,  on  pain  of  nullity, 
be  accompanied  by  petition  under  Art.  162  0. 0,  P.  The 
constant  practice  to  the  dOntrary  has  been  judicially  re- 
cogni2;edl 
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8.  Th«  fiilun,  of  pliiintitf  to  annWor  th.f  inrldmiJul  p!«a  »«.ii  Pr.„UM 
doM«  „„t  ,„voIv«  an  a.lmiMion  of  th.  allog«ti.„„  thvr««t.    ,,2 
Th«.plea   mpnt^lPy   ,,«gativ«.  a«<l  nu,«ir««    no  annw.r. 
nm  m'«n  whm.  a  pl.a  i«  afHrmativ.r.Mt  i.  heUl,  in  th« 
ab««n«o  6f  an  an,w«r.  to  bo  annwonul  ffon.rallv.  and  th« 
*b«enc«  oj  HU«h  an«w«r  Hhh  \m^^hoU\  not  to  »h,  an  admiH- 
won  of  the  alh^^ationfi  tK«m'of  under  Art.- 144  0  CJ  f       •     ' 
.    f^*trranffe  v.  Carluie,S'L.  (?.  J.  1»2. 
^       Stmtaamti  Inn.  Co.  v    7VW«/.  »J  Q.  L  H.  81 

4.  A„  incidental  den.and  in  the  prop«t"  prm.odrtro  lor 

1  ne  Uourt  of  Revjoy  correotly  intorpn-tml  Art  149  C  C  P 

.arid  it  coi^d  not  be  in  defendants'  mouthn  to  .ay  thai 

Hhey  had  pleadexi  tnatter.  which  had  no  eojine<tion  with 

n!"   ■  '  ^'  *^"  '*«t»»oritie«nV„Hrm  thiainterpretanou 

IMrmu    Tri^M^  den  Injuren,  vol.  II.  p.  J)82;  Dalloz,  U6- 

C    *!^'         "P™«-^-o«traffe.  No.  1171 ;  Vo.  "Avocat."  No. 

862 :  DesptrHer,  Sf  Dun^i,  J.  V.n  ^oH  1/806,  p.  4.6U  ;  /««- 

1  pI^w  "        ^^  «"»«•«  180T„p.  762  :  D 4.  Gr^n^ean, 

V  .  T  ""T.  ^"  ^'P  ^^^'  %»/«rrf., Procedure  Civile. 
Jo  .:i\f^i  ^^'"'^  *^  ^"«^'"'  JV^.  Civ  ,  Vol  y.  p. 
22  ;  arellel-tyumazMu,  Vol.  II,  pp.  192,  m ;  Chassdnt, 
l>81it8  de  purole,  Vol.  I,  p.  96.         -  .         . 

6.  Under  our  law.  which  in  the  Fre^h  law,  libels  in 
pleadings  are  actioftable  when  they  are  either  Ist,  foreign 

o'ii  ^'"tV^"^'""^^""^''^  in,fact:^Z)amo/.Pt.II,p.    ^ 
- 18 ;  hv.  Ill,  tit.  8;  Art.  8 ;  ^ujfot,  R6pertoire,  Vo.  "Injure/'     • 
P-  297fl;    Bureau  (Ed.  Fournel),  Vol.*I,  p.  184,11,  p  12- 
W.  Justice  Civile,  Vol.  II,  pp.  450-64 ;  Pacaud  v  Price] 

a   ^u      ^^^  '"'  ^'^^'  ^°^'""  °f  Montreal,  27  L.  C  J  129 

6.  The  defendants  waived  any^objections  they  toight 
have  urged  against  the  assignment  of  facts  by  causing  a 
ventre  facia,  to  issue  and  bringing  x)n  the  trial  themselves. 
And,  moreover,  the  questions  objected  to  are  taken  from 
defendants'  own  liuggestion?  of  facts  {-Cannon  v.  Hvot,  1  ' 
Vi-  •«-'•  B.  189. 

7.  The  aefendants  did  iiotasl^^thetrial  judge  to  charge 
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M  iiP^  .     ***  *°^  particular  way.    It  was  only  the  day  before  the 
Mauprintin,  hearing. in  ReView  that  defendants  filed  written  excep- 
tions which  they  did  not  attempt  to  support  at  the  argu- 
.^ment  in  Review.    lujany  event,  the  charge  is  sufficiently 
explicit  and  correct  dn  &11  the  points  mentioned  by  appel- 
lants. / 

^'  Th|^affidaVit  of  the  fcfreman  of  the  jury  was  rightly  " 
^i:ejfected,  a^  Article  428  0.  C.  P.  i^'not  new  law  and  must  be 
.extended  to  affidavits  of jurojrs  concerning  the  motives  of 
their  fellow-jurors  :—£«»A'5  Pfactice,  p.  686;    OrahOln  &• 
jraferman,  New  Trials,  Vol.  Ill,  p.  1480.      '  ' 

'  1  The  affidavit  of  Wallace  as  to  the  prejudice  supposed  to 
,  exist  in  the  minds  of  the  French  jurors  is  negatived  by  ' 
the  fact  that  three  at  least  of  the  English  jurors  agreed  in 
the  award,  and  all  the  jurors  were  unanimous  in  declaring 
th«t  the  plaintiff  had  .suffered  a  wrong,  and  that  the  de- 
fence had  failed  in  their  attempt  at  justification. 

9.  The  alleged  reading  of  a  newspaper  to  the  jury  Can- 
not be  regarded  as  the  admission  ofillegal  evidence.  It 
may  have  been  addressed  to  the  Court,  and  referred  to 
simply  by  way  of  argument.  This  fact  could  not,  at  any 
rate,  be  satisfactorily  established  by  the  affidavit  of  a  lay- 
man, yi  \ 

10.  The  first  two  questions  which  appellarfts  endear- 
oured  to  put  were  clearly  illegal,  Eyen  under  English 
law  it  is  a  controverted  point  whether  ift  cases  of  defama- 

»  tion,  evidence  impeaching  the  plaintiffs  previous  general 
character  i&  admissible  as  affecting  the  question  of 
damages. 

And  all  authorities  are  agreed  that,-a|8iiming  such  evi- 
dence to  be  admissible,  it  must  be  confined  to  the  parti- 
cular trait  which  is  attacked  in  the  libel,  and  as  to  this  it 

liPw^only  furnish  proof  of  general  reputation,  and  must  by 
no  ;£iieans  condescend  to  particular  acts  of  bad  conduct 
1  Taplor,  H  m-Sn.  " 

/]>jiT  own  kW,  which  is  the  French  law,  is  entirely  op- 
posed to  8ach<«vidence,  even  when  it  is  covered  by  the 

,  pleadings  or  is  in  the  direction  of  the  charge  contained  in 
*^^  ^'fael  ."'Anden  Demzart,  Vo.  "  Injure."  Wo.  15 ;  Ot^,      _ 
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R6pertoir§,  Vq   "Injur.,"  p.  28Ta;  Bateau,  ch.  1,  sect.  1,       »«. 

No.  6;    4fer/m,  R6l)«rtoire,  Vo.  "Injure,"  6  8.  No   8  d  «•» Prifltinir 
108&.  J      .     y    .    1".  o,  V        Co. 

As  to  the  thjrd  queBtion,  concerning  the  plaintiff's  repu- 
tation as  a  Minister  ofi^ustice,  it    was  subsequentiy 
answered  by  the  witness  without  objection. 
'     11.  The  appellants  should  have  moved  to  postpone  the 
^    ^ial,  in  order  to  obtain  the  evidence  of  Mr.  Mackenzie. 
Having  failed  to  do  this,  they^ean^not  afterwards  upset 
the  proceedings  which  they  bjg|i%ht  on  and  made  no 
attempt  to  delay:— L«sA'iPractice,  p.  688;  GrahatiSRater- 
.  man.  New  Trials,  Vol.  I.  pp.  211,  212  ;Catmony.  Hudt,  1 
Q.  L.  R.  18&. 

^  12.  The  Court  can  only  order  a  new  trial  "if  the  aniount 
"  awarded  be  so  smaU  or  so  exeessive  that  it  is  evident 
"  that  the  jurors  must  have  been  influenced  by  improper 
"  motives  or  led  into  erron"    (0. 0.  P.'  Art.  426,  §  11). 

And  English  Courts  have  alwa3fB  shown  great  unwil- 
lingness to  disturb  verdicts  in  actions  for  personal  torts, 
where  there  is  no  measure  of  damages,  unless  the  verdict 
appears  unreasonable  and  almost  perverse  '.—Tbumsend  v. 
Hughes,  2  Mod.  Rep.  160 ;  Duberlyv.  Ounnmg,  4  T.  R.  661 ; 
LeithY.  Pme,  2  W.  Blacks.  1827;  Hewlett  v.  Oruchlej/,2 
Taunt.  277  ;  Gilbert  v.  Bwrtonshaw,  Cooper,  280  •  Belt  v 
luwes,  L.  R.  12  Q.  B.  D.  866 ;  Dav^'^  Sons  v.  Shepsione,  Kr! 
1}  Ap.  C.  187.  '  ' 

June  20, 1888.1  " 

Sib  a.  a  .  Dobion,  C.  J.,  for  the  majority  of  the  Court  :— 
The  appellants  wf  re  the  defendants  in  the  Court  below 
in  an  action  for  libel  brought  against  them  by  the  res- 
pondent for  the  publication,  on  the'  4th  of  December 
1884,  in  the  "Toronto  Mail,"  of  which  they  were  the 
publishers,  of  the  following  article:—  ./      -- 

"  LipjwvBD  Mcraon :— Age  csonot  wither  nor  ctutom  stale  the  infinite 
vanrty  ^  Befofm  Stoteemanship.  Year  by  year,  nay,  day  by  day,  the  ^ 
grand  old  party  i«  improving  its  electioneering  devioes  with  a  fiwtility  of 
iwwnroe  that  la  truly  amasing.  Nothing  indeed.can  convey  a  better  idea 
of  the  strides  the  party  haa  made  in  intellectaal  development  than  the 
huitoiy  of  these  devices.    First  we  had  the  nrimitive  i    " 


m 


oi  carrying  the  jooBStttaenciflB  by  the  c^ien  porchaae  of  votoa.   That  was 
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M  ..!!'  .      ;lT^r      ^"^'''"''°'^*''"^**'*"  ^*»*.''t of  «»fl°«'npnt  About 
M»il  WnUa,  it  that  mftkaa  one^onder  how  |t  was  ever  tolerated,  either  by  the  vendor 
¥>•         or  v.^ndee.  „Still  some  old  Beformem  clung  to  it  for  yean ;  in  fact  it  was 
In  yo^'ue  down  to  the^ime  the  party  spent  $40,000  in  putting  down  bribery 
and  corruption  in  London,    ^hen  (Same  an  improvement  inthe  shape  rj 
buyingflWeraand  other  agricultural  products  from  the  voter;  and  lateVon 
Mr  Noma  system  of  paying  out  cash,  abd  changing  it  up  to  the  Society-^ 
for  the  Propagation  of  the  Gospel  in  Foreign  parts.    Both  these  methodil 
however,  were  painfully  insecure,  and  some  of  the  best  men  in  the  parij 
were  caught  red-handed.    It  was  not,  in  fact,  until  1878,  that  the  ^ty   : 
hit  upon  what  may  be  termed  the  aesthetic  contrivances  of  staoffi- 
Si"  f?  »*•  »*  y®«^  '*  *5"  be.remembeied.  Mr.  Laflamifie,  the 

J^i?«*  «    i"    '"!:  ^^"^  "°  '"^«°**°°  '»''«^  P"?"^^  to  meet  to  the 
fullesVthe  demand  for  a  safe  an(\  reliable  method  rtT  electing  the  party's 
cand,d4tos     It  was  a  cheap  process,  a  false,  bottom  to  each  ballot  box 
being  all  the  machinery  required.    Mr.  Laflamme  rightly  calculated  that 
let  ing  out  the  manufacture  of  the  false  bottoms  by  tender  would  sooner 
or  later  involve  discovery,  for  just  as  likely  as  not,  some  wretched  Tory 
might  have  gb^  the  contract  and  pefcohed.    His  proposition,  therefore^ 
wasiobuy  the  lumber  by  wholesale  from  some  sound  Liberal,  like  Mr. 
H.  H.  took,  and  have  it  made  up  into  bottoms  under  the  direct  super- 
vision of  Gen.  Patullo.    Mr.  Laflamme's  boast  that  the  party  couMby 
thife  means  carry  any  given  province,  provided  it  had  the  makin&of  the 
^xes,  was  undoubtedly  well  founded.    But  it  is  a  matter  of  hist^  that 
his  brilliant  scheme  was  burked  by  an  intoxicated  liberal,  at  the  StO. 
Annes  booth  m  Jacques-Cartier.  who  at  the  very  first  trial  of  the  ap-  ' 
paratus,  stufled  over  twice  as  many  ballots  into  the  box  as  there  were 
electors  in  the  whole  of  that  division.    It  was  a  frightful  instance  of  the 
injury  done  to  puMicmoi-ality  by  the  use  of  strong  drink."        ^J, 

The  appellant^  m  substance  pleaded  that  the  article 
was  published/by  them  in  a  humorous  style,  that  its  con- 
tents^ere  siifbstantially  true,  and  were  not  maliciously 
publi^ed,.but  on  the  contrary,  were  published  in  good 
faith,  and  m  the  public  interest  to  condemn  certain  frau- 
dulent andt;om||it  transactions  of  public  men  in  connec- 
tion with  the  public  affairs  of  Canada,  and  that  it  was  in 
the  public  interest  that  such  fraudulent  and  corrupt  tran- 
sactions shoiild  be  condemned  and  iield  to  execration  and 
shame. .  "  ,  /: 

The  appellants  further  alleged  in  their  plea:  »'that 
true  it  was  that  the  respondent,  as  by  him  averred  in  his 
declaration,  had  taken  a  prominent  part  in  public  affairs 
and  occupied  for  many  years  the  position  of  minister  of 
Justice  for  the  Dominion  of  Canada,  and  was  for  several 
years  preceding  the  publication  of  aaid  arfinlA,  p^MHy 
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known  throughout  the  Dominion  of  Canada,  and  appel-       m 
lants  prayed  octe  of  such  admisBions  in  these  respects  •  M-PH-tio. 
but  they   the  appellants,  said  that  the  respondent's  pro-    ,  > 
mmence  m  these  respects  was  not  based  upon  honourrbTe  " 

or  successful  conduct  on  the  partofsaid  respondent,  bul 
on  the  contrary,  arose  out  of  certain  disgraceful  and  dis- 
honorable transactions  .Which  he.  the  respondent,  while 
fhr!,  "»f°'7««^  «»Sr^?ed  in  or  connected  with  ;  that 
the  respondent  was  a  Notoriously  unsuccessful  public       - 

administrator  and  utterly  barren  of  any  respectable  pub  c 
reputation,  and  m  fact,  while  he  held  the  office  of  minister 

ot  Jus  ice  was  grossly  incompetent  for  the  said  office  and 
signally  f^led  in  tfee  discharge  of  his  duties  jn  respect  of 

rendered  himself;  by  drunkenness,  dissipated  habits  and      . 
•oherwise,„nfit  for  the  discharged  ' 

of  Justiqeforthe  Dominion  of  Canada,  the  whole  of  which 

rir  7n^'T"^  P"**"'  knowledge  in  the  House  of 
Commons  Qf  Canada  and  with  the  public  generally." 

The  appellants  then  went  it  to  the  details  of  several 
disgracefol  transactions  which  they  imputed  to  the  res- 
pondent, and  held  that  these  subjects  were  matters  7or  ^    ^ 
pubhc  discussion  for  yeaj6,  and  that  the  respondent  had 
notbeen  iiyured  by  the^rticle  complaint  oi;  the  appel-  . 
ant*  specially  denying  thatat  the  times  and  periodsin 
the  respondent's  declaration  mentioned,  the  respondent 
enjoyed  the  respect /and  esteem  of  his  fellow-citizens  in 
the  province  of  Qu^ec  and  throughout  the  Dominion  of 
Panada-and  the  Appellants  declared  their  option  for  a 
trial  by  jury.   '      / 

J^^  '««P°^d«W«Pecially  denied  all  the  allegations  con- 
tamed  m  the  api>ellant8'  plea,  and  made  an  incidental 
demand  ibr  t5.*  by  reason  of  the  additionallibelZ 
matter  contained  in  said  plea. 

The  appellant^  opposed  the  incidental  demand  by  an 
exception  d  m/onne  which  was  very  properly  dismiied.  - 

and  the  issues  on  the  merits  of  both  demands  were  iried  ~ 

by  a  jury  who  returned  a  verdict  in  favor  q^»ie  rXon-  ^ 

dent  for  |ff,nno  An  the  ofiirii  ul  i\lxm^^xA  ^.  .i^^ ^-=- 

the  incidental  demand.  "^ 
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'•*•  A  motion  for  a  new  trial  was  inade  by  the  appellants 

Mail  Printing  ^^^  rejected  by  the  Superior  Goart  sitting  in  revie\jr.  The 
Laflamme.    present  appeal  is  from,  this  last  judgment. 
^  A  number  of  technical  grounds  have  been  urged  by  the 

appellants  in  support  of  their  motion  for  a  new  trial.  The 
Court  does  not  thinknt  necessary  to  refer  to  them.  There 
are  only  two  grounds  which  we  think  it  necessary  to 
refer  to  here.  The  first  is  that  the  appellants  were  de- 
prived pf  the  evidence  of  the  honorable  Mr.  Mackenzie,  a 
material  witness,  who,  although  summoned  did  not  ap- 
\  pear  at  the  trial.    The  answer  to  this  is  that  the  appel- 

lants knew  before  the  trial  whether  the  witness  was  a 
material  one  or  not ;  they  knew  also  that>.he  was  nqt  pre- 
•  sent  when  the  trial  began,  and  if  he  was  an  essential 
witness,  they  should  have  asked  for  a  postponement  of 
H'  the  iljaj-  They  have  consented  to  proceed  without  him 
and  tli^reby  waived  their  right  to  his  testimony.  They 
have  accepted  the  chance  of  a  favorable  verdict  and 
cannot,  now  that  they  have  an  unfavorable  one,  clain^/ 
a  new  trial  to  have  an  occasion  to  examine  him.  " 

There  is  another  reason  for^  rejecting  the  demand  for  a 
new  trial ;  it  is  that  the  facts  which,  it  is  stated,  could 
be  established   by  Mr-  ■  Mackenzie,   could  not  have  the 
.  slightest  influence  on  the  merits  of  the  case,  according  to 

our  law,  y^hich,  as  I  have  already  said  in  another  case  this 
day,  is  the  French  law.    f  . 

The  other  ground  for  a  new  trial,  urged  by  the  appel- 
lants and  which  is  the  main  ground,  is  that  the  damages 
awarded  are  excessive. 

We  have  alreadv  seen  that  there  were  two  distinct 
libels  on  which  the  jury  had  to  pronounce  in  this  case. 

The  first,  of  which  the  respondent  cotti^lained  by  his 
original  demand,  was  that  the  appellants  had  imputed  to 
"^  ^  him  that,  while  he  was  minister  of  Jnsticd  forihe  Domi- 
nion of  Canada,  he  had  planned  and  prompted,  in  order 
-•■--  to  secure  his  6wn  election,  afraud  of  such  a  gross  charac^ 
ter  that  two  of  his  supporters,  for  their  psirticipatiou  init^ 
Were  convicted  and  sentenced  to  several  fbionths' impri- 
Bonment.  .  . 
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The  second  libel  attacked  in  the  most  unjustifiable  •-«.  . 
manner  the  character  of  the  respondent  as  having  been  M«"Printin. 
a  public  man  and  as  a  private  individual.  ^" 

The  first  libel  was  published  more  than  six  years  aftet. 
the  respondent  had  ceased  to  be  in  public  life  and  aftef 
the  facts  to  which  they  referred,  had  taken  place,  and 
even  if  true  that  respondent  had  prompted  these  frauds, 
there  was  no  adequate  occasion  to  justify  such  attacks 
agamst  the  respondent,  for  according  to  our  law,  thetrutli 
of  the  facts  injurious  to  the  character  of  a  citizen  is  no 
justification  for  th^ir  publication,  unless  there  should  be 
some  public  interest  to  be  served  thereby,  and  it  is  dif-  ' 
ficult  to  understand  what  public  interest  could  be  served 
by  dragging  the  name  of  the  respondent  before  the  public 
m  connection  with  these  frauds,  when  he  had  for  years 
withdrawn  from  public  life  and  was  no  more  as  a  private 
individual  amenable  to  public  opinion.    The  attempt  to  ^^ 
justify  the  publication  of  a  libel  by  alleging  the  truth  of 
the  facts  which  are  the  subject  matter  6f  the  libel,  is  un- 
der  these  circumstances,  considered  by/the  French  law  as 
ML  jjgg^vation,  and  in  no  manher  a  Justification  of  the 
Irb^  There  is  more,  however,  ani  the  appellants  have 
totallH^led  in  their  attempt  ^o  cbnriect  the  respondent  \ 
with  the  frauds  they  imputed  to  his  initiation.    It  was 
coAplusively  proved  that  the  respondent  had  nothing  to 
d«)  With  these  fraudulent  practices  used  by  some  over- 
zealous  partisans  of  his,  until  after  the  election  was  over 
and  the  appellants  were  therefore  convicted  of  having 
published  a  false  statement  of  »  most  iniurious  character 
agamst  the  respondent,  six  years  after  thfe^  whole  facts  had 
been  publicly  inquired  into  in  a  Court  of  criminal  justice     . 
and  two  of  the  perpetrators  of  the  crime  hiSbeenj  tried 
and  punished,  and  no  accusation  had  eve^  beekirought 
against  the  respondent  in  connection  with/tiSi     The 
appellants  have  by  their  plea  shewn  thaHheywW  ac- 
quainted with  aU  the  circumstances  of  the  case,  and  both    ^ 
the  article  and  the  manner  in  whicXthey  have  met  the 
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demand  for  reparation  show  that  they  were  actuated  by 
malice  in  writing  the  article  in  question,  and  t^Tthey 
m^  it  for  the  sole  purpose  of  injuring  him  and  through 
mm  the  party  he  had  been  connected  with  while  in 
public  life.'  -   \     • 

There  is  no  proper  measure  by  which  a  jury  can  assess 
the  e^ct  amount  of  damages  which  should  be  awarded 
in  suoff*  cases.     It  is  quite  possible  that  the  respondent 
inay  ni<)t^  have  suffered  an^  material   pecuniary  injury 
from  the  publication  of  this  libel.    His  standing  may 
have  been  such  that  nothipg  said  or  written  of, him  could 
have  destroyed  or  diminished  the  confidence  which  his 
friends  or  the  public  reposed  in  him.    But  is  a  man  in 
such  a  position  to  have  no  redress  against  such  malicious 
attacks  ?    Undoubtedly  not ;  and  the  juries  in  such  cases 
are  the  proper  and,  I  might  say,  the  only  competent  au- 
thority to  determine,  according  to  each  particular  case, 
the  amount  of  damages  tdlbe  awarded!    They  generally 
take  into  consideration  the  posi^on  and  standing  of  the 
complainant,  the  ^degree  of  influence,  the  extent  of  pub- 
licity given  to  the  libel,  and  the  motiyes  and  degree  of 
malice  which  may  have  actuated  the  publishers  of  the 
libel,  and  Tthese  are  all  proper  elements  to  determine  the 
amount  of  damages  in  every  case.    In  the  present  case 
all  these  considerations  are  in  the  direction  of  an  award 
for  a  large  amount  of  damages.    That  the  jury  should 
have|r^en  a  verdict  for  |6,000,  although  the  sum  is  large, 
it  is  not  such  as  can  induce  the  Court,  under  the  circum- 
stances, to  hold  that  the  jury  was  moved  by  improper 
motives,  or  thiat  they  gave  their  verdict  through  error  or 
mistake.    The  ver^ct  cannot  therefore  be  considered  as 
excessive. 

It  is  only  in.  the  last  term  or  last  term -but  one,  that 
this  Court  was  called  upon  to  revise  a  judgment  by 
which  $12,000.  damages  had  been  given  in  the  case  for 
libel  of  Brown  v.  The  CUy  of  Montreal,  and  although  it 
was  proved  that  the  plaintiff  had  declared  he  had  not 
suffered  any  pecuniary  damages  by  the  proceedings  of  the 
City  Corporation,  -yet  this  Court  awarded  him  It^SOO 
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damages. ,  Ldid  not  sit  in  that  case,  and  therefore,  I  can       '«. 
with  greater  force  nse  it  as  an  argument  in  the  present  ""'PHntin. 
one.  From  a  personal  knowledge  of  the  facts  and  circum-    uh^^ 
stances  of  that  case,  I  can  safely  say  that  neither  tKe  po- 
sition  of  the  parties  nor  the  injnrious  nature  and  the  oc- 
casion of  the  publication  of  the  libel,  nor  the  object  for 
which  It  was  done,  could  be  compared  to  the  same  cir- 
cumstances  in \the  present  cise  to  warrant  heavy  damages 
Pot  these  considerations  alone,  and  if  the  trial  had  not 
taken  place  before  a  jury,  I  would  not  be  disposed  to 
reduce  the  damages. 

There  is,  however,  another  consideration  which  the 
tourt  holds  to  be  conclusive  on  this  point.  This  case 
was  tried  by  a  jury  and,  although  the  Courts  in  England 
invariably  hold  that  they  have  a  right  to  grant  a  new 

trial  in  cases  where  excessive  damages  have  been  awarded 
yet  there  is  no  case  to  be  found  there  wherein  a  new  trial 
has  been  granted  in  a  carfe  of  either,  libel  or  slander  on 
the  ground  of  excessive  damages. 

I  have  ^»U>een  ijble  to  find  one,  and  the  two  able    < 
counsel  who  so  ably  and  exhaustively  argued  the  c/ise  of  - 
the  appellants  were  repeatedly  asked  if  such  case^ave 
occurred  in  England,  and  have  only  been  able  to  uite  the 
case  of  Belt  v.  Lmees,  decided  in  1884. 

This  is  an  important  admission  on  the  part  of  the  ap- 
pellants, that  there  are  no  6ther  cases  to  be  found     In    * 
this  case  of  BeU  v.  Lawes,  which' was  for  libel,  and  there-       ^ 

Srnn^"*'*®  *^-''^**^®'  *^®  J^'^y  *»'«"«*»*  »a  *  verdict  for 
^6,000  sterling,  :ju8t  five  times  the  amount  of  the^e^tct 
on  the  first  libel/  jn  this  case.    A  motion  f^  a  new' "trial 
was  made  on  t^o  grounds :  that  the  verdict  was^ifrainst      -> 
the  weight  of  eVidence  and  that  the  amount  of  the  ver-      ^ 
diet  was  excesd^.  „ 

There  were  three  judges  on  the  bench.  One  wap  for 
granting  a  new  trial,  and  it  does  not  appear  whether  it 
was  on  the  first  or  on  the  second  ground.  Another  judge 
wa8%  maintaining  the  verdict,  and  the  thirdfor  ordering  ^ 

a  new  trial,  unless  the  plaintiff  consented  to  reduce  his  ^ 

claim  and  take  judgment  for  jBSOO  sterling.  /(Me  of  the 
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"""*  judges  had  to  give  up  his  views  to  arrive  at  a  decision, 
MkiiPrintinB  ^^^^  ^y^^  plaintiff  having  consented  to  accept  a  jadgment 
for  i:600,  an  order  was  made  reducing  the  verdict  to  that 
amount.  The  defendant  appealed  from  this  order ;  the 
plaintiff  then  withdrew  his  consent  to  a  reduction  of  the 
verdict,  and  the  three  judges  sitting  in  the  Queen's  Bench 
division  of  the  High  Court  of  Justice  unanimously  re- 
versed  the  order  made  by  the  other  judges,  and  restored 
the  verdict  of  jCS.OOO  sterling  against  the  defendant. 

This  is  not  a  case  where  a  new  trial  lias  been  ordered 
on  account  of  excessive  damages,  since  notwithstanding 
the  consent  of  the  plaintiff  to  a  reduction,  the  Gonrt  re- 
fused a  new  trial  and  maintained  the  verdict  in  its  en- 
tirety. * 

Three  other  cases  have  been  cited  by  the  appellants. 
The  first  is  the  case  of  Massie  r.  T%e  Toronto  Pvmting  Com- 
pa»^,  11  Ontario  RepoTtB,.862.  This  wks  a  ca«e  |or  libel. 
The  verdict  was  for  $8,000.  On  a  motioh  for  a  tt«w  trial 
for/excessive  damages,  the  Ohief  Justice  was  for  granting 
a^new  trial;  Mr.  Justice  Ilose,  who  ha4  pif<B|4ed  at  the 
^/trial,  was  for  maintaining  the  verdict,  aiid  !&(r.  Justice 
G-alt,  now  Chief  Justicei;  was  of  opinion  that  if  the  article 
complained  of  had  been  an  editorial  article,  he  wowld 
have  maintained  the  verdict,  but  that  as  the  remarks 
complained  of  had  appeared  in  the  paper  on  a  represen- 
tation of  their  truth,  he  was  for  granting  a  new  trial 
unless  the  plaintiff  consented  to  ^reduce  his  claim  to 
$1,000.  Judge  Bose  had  to  agree  to  ffais,  and  the  plaintiff 
having  accepted  this  sum,  there  seem  to  have  been  no 
further  proceedings. 

This  case  pannot  be  held  to  be  a  binding  precedent  heie, 
and  if  it  weipQ,  it  should  be  considered  a  weak  one,  for  if 
the  present  case  had  come  before  thp  same  judges,  Ihe  new 
trial  must  have  been  refused,  since  the  libel  here  eman- 
ated from  the  editorial  staff  of  the  "  Mail." 

The  other  two  cases  are  those  of  the  iXmufMon  Telegraph 
Co.y.  SUver,10  Supreme  Court  Beports,  2S8,sado{  Steadman, 
decided  by  the  Stipreme  Court  of  Canada.  The  circum- 
stances of  these  two  cases  are  so  different  firom  the  pre; 
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Bont  one  tha^  they  may  hardly  be  said  to  have  any  hearing  ^««v 
upon  it.  Upon  referring  to  the  reports  of  the  first  case,  "•''gri"»'« 
It  will  be  seen  that  a  great  difference  of  opinion  existed 
on  the  Bench.  It  was  a  case  of  oxtrome  hardship.  The 
Court  ordered  a  new  trial,  a  majority*  of  the  judges  hold- 
mg  that  the  damages  were  excessive,  but  not  without 
dissent  from  others.  The  second  case  was  a  case  of  tres- 
pass and  not  of  libel,  and  the  judgment  therefore  cannot 
attect  the  present  ease. 

As  to  the  award  0^4,000  for  the  second  libel,  I  believe 
there  can  be  no  difference  of  opinion  about  it,  and  that  / 
a  larger  amount  might  have  been  awarded  without  being/ 
considered  excessive,  for  I  do  not  recollect  of  hearing  of  J 
more  malicious  and  unjustifiable  libel  being  published. 
Not  satisfied  with  publishing  in  amost  widely  circulated 
^paper  the  most  ii^urious  accusations  agfainst  the  respon- 
dent,  they  even  attempted  at  the  t«kl  to  prove  beyond 
their  allegations,  by  asking  witnesses,  if  it  was  not  true 
that  the  respondent  lived  in  public  adultery.  If  anything 
was  wanting  to  show  the  animus  with  which  the  whole 
proceedings  on  the  part  of  the  appeUants  were  o«Tried 
on,  this  last  attempt  would  show  it  coric^siVely.       . 

The  majority  of  the  Court  are  of  opinion  that  none  of 
the  pounds  urged  by  the  appellants  are  Well  founded, 
that  ihe  verdict  is  not  excessive,  and  that  the  motion  for 
a  new  trial  was  property  rejected,  and  the  judgment  will 
be  entered  accordingly.  -  '^■ 

Cross,  J.: — I 

I  concur  in  the  judgment  of  the  Gouri;.  As  regards 
the  amount  of  damages,  I  should  hara.  been  much  better 
satisfied  if  the  sum  awarded  had  been  considerably  less 
but  this  is  one  of  those  cases  in  which  it  is  absolutely 
necessary  to  leave  the  entire  decision  of  the  question  toi 
the  jury.  Ther^  is  no  measure  of  damages  in  actions  for 
personal  torts,  a^d  in  this  particular  instance  it  is  impos- 
sible  to  say  by  ^hat  standard  the  jury  should  have  beeW 
guided  in  estimating  the  damage  canaed  by  theseJlbls  ti 
an  w-minJHtfiT  nf  Jnstica.  ==311^=^ 
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iMa.  Another  ffronnd  urged  for  a  new  trial  waa  that  legal 

M»ii  Printing  ovid«mce  had  been  excladed.  The  only  ruling  whi<;h  at 
uoMimt.  Arst  gave  me  aome  ^difficulty  waa  that  Which  excluded 
the  question  put  by  appellants'  counael  to  Mr.  Haggart, 
.  M.P.,  concerninjg  Mr.  Ladamme'a  reputation  as  a  miniater. 
If  that  question  stood  aloi)e,  I  should  have  said  that  legal 
evidence  was  refused,  but  a  little  lower'down  in  the  de- 
position of  the  same  witness  it  appears  that  substantially 
the  same  question  was  \>ni  ant^  answered,  to  that  the 
appellants  have  really  no  grievance  on  this  score. 


%<f 


-f    '^- 


Church,  J.  {diu.)  iss— '~- r 

The  appellants  have  raised  a  large  number  of  objlections 
in  this  case,  but  it  docH  not  seem  to  be  necessary  to  deal 
with  all  these  in^etail  inasmuch  as  the  ^ourt  is  unan- 
imous  in  its  view  regarding  them.  There  are,  however, 
three  points  which  appear  to  me  to  require  notice.  The  first 
consideration  is  this, — that  at  the  trial,  certain  evidence 
was  refused  vvhich  should  have  been  admitted.  I  have 
looked  over  the  evidence  with  great  care,  and  I  think 
that  all  the  statements  in  the  plea  that  the  defendants 
should  '^ava  been  admitted  to  prove,  they  were  allowed  to 
prove.  I  wm),^  not  disturb  the  judgment  on  that  ground. 

The  next  gro1^ld  is  that  the  Hon.  Alexander  Mackenzie, 
Ayho/  was  duly  subpoenaed  to  attend  af  „the  trial,  made 
default,  and  that  in  consequence,  evideuce  which  might 
have  been  obtained  in  favour  of  the  appellant8,^^v9S  not 
obtained.  I  do  not  tlijhk  this  a  sufficient  ground  for  a 
newiiirial.  It  is  shown  that  the  appellants  thonght/pro- 
per  to  proceed  notwithstanding  the  absence  of  their  wit- 
ness. Each  morning  during' the  trial,  the  Hon.  Mr.  Mac- 
kenzie was  called  and  made  default,  and  yet  the  a|^l- 
plants  proceeded  without  making  any  application  id  popt- 
pone  the  trial.  '  • 

The  next  ground  is  that  the,  verdict'  is  so  excessive  that 
the  Gourds  bdund  to  iafer  that  thie^ry  waa  led  into 
error.  ^This  case  has  been  dealt  with,  by  the  trial  judge 
and  the  ^Gourt  below  as  though  i^o  oases  ei^iated  and 
two  sepi^te  verdicts  were- rendered: .  The>fint  of  these 
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it  bamd  on  the  newspaper  urtiole  which  appeared  in  the 
"  Mail."    This  article  dwH  not  appear  to  me  to  be  of  a 
very  serioua  nature,  but  is  written  in  a  light  and  banUjr- 
ing  style.  There  is  no  reason  to  suppose  that  Mr.  Lallttmine 
suffered  any  real  damage  in  consequence  of  the  publica- 
tion of  this  article,  and  in  fact  one  of  his  witnesses  saya 
that  he  was  too  well  known  to  be  damaged  by  such  an 
imputation,  and  that  no  one  was  misled  as  to  his  character. 
And  yet,  in  the  face  of  this  evidence,  the  jury  have 
assessed  his  damages  at  $6,000/  If  this  were  a  criminal 
prosecution,  and  the  judge  were  called  upon  to  inflict  » 
Hne,  the  infliction  of  su.^h  a  fine  as  $0,000  would  undoubt- 
edly be  looked  upon  as  an  injustice.     I  therefore  think 
that  a  new  triajl  should  be  ordered  with  a  view  to  the 
re-assessipent  of  these  damages. 

As  regards  the  $4,000  awarded  for  the  libel  in  the  plea, 
I  should  not  feel  disposed  to  disturb  the  verdict,  and 
if  my  colleagues  had  been  disposed  to  reduce  the  total 
verdict  to  $6,000,  so  as  to  give  $1,000  for  the  newspaper 
libel,  and  $^000  for  the  plea,  I  should  not  have- entered  a 
dissent. 

Baby,  J.,  expressed  his  concurrence  in  the  remarks  of 
the  Hon.  Mr.  Justice  Ohurch. 

Judgment  confirmed. 

Mficmaster,  Hutchinson,  Weir  Sf  McLennan,  attorneys  for 
appellant.  >  <> 

•f    Lqflewr  8f  Relle,  attorneys  for  respondent. 
,  *      (e.  l.) 


Mali  Printinc 
I«llaaiiin*, 
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%  September  22,  1874. 

(hirtm  tf^NK,  Tahohbkrao,  Ram^y,  Saniiokn,  JJ., 

LOKAN(IBIt»  J.   aithtH-. 

MIOHBL  OIUARI), 

{PlaitUiff  in  Court  below), 

4  Al>PKLr.ANT; 

LOUIS  BELANOER  kt  al., 

^   ^. _,__  ■ 

*     {Dtfekdantt  in  Court  bdow), 

Rbspondbntb. 

'  Action  en  (Unonciation  de  nouvel  ttuvre  —  Statutory  Priviiege 
to  maintain  toil-bridge — Infringement^. 

'  A  ■totutory  privilege  w«a  Mcorded  (by  20  Vict,  a  32)  to  a  person,  hii 
liein  and  aiuiKna,  to  levy  tolla  on  a  tolt-bridgB  erected  by  him  over  a 
\  river,  and  by  the  statute  aoconling  lucliClpilvilege,  it  waa  enacted 
(sect  10)  "  that  after  the  bridge  shall  be  S^n  for  the  uae  of  the  public, 
"  no  {lerton  ahal)  erect, or  oanae  to  be  erected  ftny  bridge  or  bridgea,' 
"  or  maintain  or  caiiae  t«>  be  niaintaiiie<I.  any  nieana  of  <x>m»ianica- 
"  fot  the  carriage  of  any  person,  cattle  or  carriage  whaiaoever,  for 
"  hire,  aoroas  the  aaid  branch  of  the  river  Yamaaka,  at  the  place 
"  above  mentioned,  anywhero  within  one  mile  above  and  one  mile 
"  and  a  half  Iwlow  the  aal4  bridge,  nnder  penalty,  ^^c,  provided  tliat 
'^  nothing  in  this  Act  ahall  be  conatrued  to  deprive  the  public  of  the 
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it  of  cro|sing  the  aaid  river  within  the  limits  aforeaaid,  by  ford- 
,  or  in  canoes  or,«therwise,  without  payment."  A  large  number 
of  persons  built  a  subscription  bridge  within  the  limits  of  the  st 
tiitory  privilege,  avowedly  with  the  object  of  kvoidtng  the  use  of  i 
^x^ll-bridge  and  depriving  the  owner  of  theJB|^flt  of  his  privilege. ' 
HsLi)':— <rhat  this  was  an  indirect  mode  of  defokting  the  statutory  ^ 
vijege,  and  that  the  defendants  sbould  be  condemned  to  demo 
ifcl^  brid|;e  by  tbeni  constructed. 

~  iftl  wan  from  a. judgment  rendered  6y  the  Su- 

it St^  HyacinUie,  Dec.  2,  1872,  dismissing 
jienouvd  eeuvre. 

action,  complained  of  an  infringe- 
accori^to  Hilaire  Th6berge  by  26 
Vict./ c.  sl^  ^y%faich  ^6i^^  heirs  and  assigns, 

was  authorized^  to  Ijevy  tolls  on  the  bridge  constructed  by 
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,^'  OOUBT  or  qUKBNV  BKNC&  AH| 

ra  OTOT  the  Mmth  lir«noh  of  th«  rivar  T«mMk«,  and  U 
WM  enft(;t«Nl  that  no  n«w  bridge  ahould  b«  «r«4  t«d  wUhiii 
•  certain  diatanoe  for  the  oarriago  of  any  perron,  cattle  or 
carriage  for  hire; 

Befor«  the  rotnifli  of  t)ie  action,  thu  pUintiffaalcMd  for 
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■P«<^ial  «rder«ifpiti%  ( 
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th«  dofondantii  flrqpi  prooeiMtlng 


bridgif  wMoh  waa  in  ooarae  of 

%  '^*3M|^*»<»»  '^w  diamiwed  by  Sioottk,  J.,  by  the  fol- 
IoWHPPdgni«|it  :— 
1^  "  Att«ndu  qa©  le  lenl  dangi^r  k  craindre  pour  le  de- 
mandeur  dans  les  droit*  qu'il  reclame  ne  pout  «tre  qu'uno 
diminution  dana  aea.p^agea,  et  qui!  a  r6clam6  par  aon 
action  m«me  nne  indemnity  pour  aea  dommagea-int6r«ta ; 
"Attendn  qn'une  condamnation,  a'll  y  a  ou  lieu,  pour 
lea  dommagea-intferAtH  ne  pent  »tre  j^gtempa  retard*e,  ni 
le  paiement  d'icelle  «tre  en  p6ril ;    ^P 

"  Attendu  qu'it  n'y  a  nul  p^il  dana  la  demande  et  que 
toua  lea  droita  du  demandei^r  aont  et  penvent  «tre  com- 
plAtemeht  aanvegardte  par  lea  Vbiea  ordinairea,  <jl6clare 
le  demandeur  non  recevable  dana  sa  demande  pour  un 
interdit,  et  Ten  d6boute  avec  dfepena." 

The  final  judgment  of  the  Superior  Court,  diamiaaing 
the  action,  waa  aa  follows  :-^ 
"  La  Cour,  etc.... 

'*  Oonaid^rant  quele  demandeur  comme  6taht  aux  droita 
du<  oonceasionnaire  d'un  droit  do  phages  aur  un  pont  cons- 
Jruit  mr  la  rijidre  Yamaaka,  navigable  et  flottable,  r6- 
clam^|V  l&<«<!iiplainte  en  dtoonciation  de  nonvel  oeuvre ' 
coAtlinea  d^fendeura,  paroe  que  cea  derniera  ont  com- 
mence des  travaux  dana  la  mftme  riviAre,  dana  le  but  de 
conatruire  et  de  faire  construire  un  pont  dana  T^tendue 
dea  limitea  de  la  conceaaion  octroy6o  par  I'Acte  oh.  82,  26 
Victoria,  conolnaut  A  la  de^rut^on  des  travaux  com- 
mencfes  et  A  ^e  condamnation  d©^  |800  de  dommages  - 
int6r6ts;        '        '  ,       ■  . 

i"Consid6rant  que  la.  propri6t6  et  la  pompon  da  de- 
mandeur oonaiatent  seal^nent  dana  le  droit  de  p^agea  et 
le^  Ottvrages  qui  conat^ent  le  pont  mdine  ; 
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"Considdirint'  que  ces  droks  aoni  exclusifs  et  doivent 
6tre  strictemelit  liinit68  dan»  les  termes  de  I'octroi ; 

"  ConsidfcraUt  qu'aux  termes  de  I'octroi  la  construction 
d'uu  autre  pont  est  pr6vup  etn'est  toutefbi«'r6prim6e  que 
par  Pamende,  dt  seulement  dans  ie  cas  ou  "^te  construe 
tiou  aurait  6t6  faite  dans  un  but  de  gain.; 
"  Consideraut  que  la  construction  commenc6e  ne  I'fitait 
'  pas  dans  tel  but,  mais^  pour  obtenir  une  voie  de  commu- 
'    nication  libre  de  phages ;    •  % 

"  Considfirant  que  le  gain  dont  parle  I'octroi  est  celui 
reprfisente  par  le  p6^ge  exig6  pour  le  passage  ; 

"  Considfirant  que  le.  deinandeur  n'a  auqune  propri6t6 
ni  possession  d'aucun  droit  reel  daus  et  sur  la  riviere,  et . 
que,  dans  les  circonstances.  il  n'avait  pas  droit  d'exercer 
la  complainte  et  d^nonciation  de  nouv«l  couvr^ ; 

"  Censiderant  que  les  travaux  commences  par  les  d6fen- 

deurs  n'ont  6tabli  aucune  roie  de  communication,  qu'ils 

.  n'ont  pas  et  n'ont  m6m§  pu  demander'et  recevoir  des 

p6ages  et  faire  gain  a  raison  d'aucune  voie  de  communi'* 

>  cation,  et  qjte  le  demandeur  ne  pent  r6clamer  condamna- 

.,  tion  que  pour  dommages  r&ultant  d'un  tort  actuel,  etnon 

■v  d'un  tort  fullur  ou  possible] 

■    "Considferant  gu'il  n'a  pas  6tfi  cpnstat6  de  tort  et  d'in- 
jure  actuel  et  consdrnm^  par  et  contre  les  d6fendeurs  ; 

"  Oonsid6rant  que  le  demandeur  n'a  pas  jiistifife  sa  de- 
mande  et  que  les  d6fendeurs  out  justififi  leurs  defenses*, 
s  declare  le  demandeur  mal  fond6  dans  sa  demande  et  com- 
plainte, le  d^boute  de  son  action  avec  d^pens"  (') 


;>■ 


Sanbori^  J. :— ;  ; 

This  is  a  case  of  very  great  interest.  The  present  ap- 
pellant brought  an  action  in  the  Superior  Cour.t  at  St, 
Hyacinthe  against  the  respondents,  five  in  number,  who 
are  the  active  members  of  a  larger  number  who  had 
formed  A  company  and  began  to  build  a  bridge  across  a 
branch  of  the  river  Yamaska,  in  the  district  of  St.  Hya- 
cinthe.   The  appellant  claims  thtii  this'is  an  infringe- 
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ment  of  his  right  under  the  provisions  of  a  private  statute, 
the  tenth  section  of  which  reads  as'  follows : — "After  the 
"bridge  shall  be  open  for  the  use  of  the  public,  no  per-. 
"  son  shall  erect,  or  cause  to  be  erected,  any  bridge  or  brid- 
"  ges,  or  maintain,  or  cause  to  be  maintained,  any  means 
"  of  communication  for  the  carriage  of  any  person,  cattle 
^'  or  carriage  whatsoevet,  for  hire,  across  the  said  branch 
"of  the  river  Tamaska,  at  the  place  above  mentioned, 
"anywhere  within  one  mile  above  and  one  mile  and  a 
"  half  below  the  said  bridge,  under  penalty  of  a  fine  of 
"  40s.  cy.,  for  each  person,  animal  or  carriage  conveyed 
"across  the  said  river  on  any  bridge  or  means  of  commu- 
"  nicatioh,  constructed  and  maintained  for  hire,  provided 
I  "that  nothing  in  this  Act  shall  be  construed  to  deprive 
^the  public  of  crossing  the  said  river  within  the  limits 
'fiJToresaid,  by  fording,  or  in  canoes  or  otherwise,  without 
"  payment."  The  action  is  en  cUnondation  de  nouvel  teuvre. 
The  respondents  deny  iij^  right  of  actiod,  and  assert 
that  as  the  bridge  is  not  tc>t)e  used  fo?  hire  they  have  a 
right  to  build  it  for  their  own  convenience.    The  judg- 
ment of  the  Court  below  sustained  the  respondents'  pre- 
tension. 

Under  the  common  la^,  grants  from  the  Crown  are 
construed  strictly :  nothing  is  held  to  be  conceded  to  in- 
dividuals against  the  public  tbpkl^is  not  expressly  stated. 
The  reverse  is^he  spirit  of  the  civil  law  :  a  favorable  con- 
struction is  given  to  grants  Thw  is  not  Very  important 
here,  however.  Statutory  franchises  differ  in  some  res- 
pects from  royal  grafts.  The  former  are  contracts  between 
the  legislature  and  individuals  by  which,  under  cert&in 
conditions,  rights  are  vested  ib  the  individual.  The  sta- 
tute here  shows  that  the  appellant  is  to  be  held  strictly 
to^ijb^e  conditions  binding  upon  him.  There  is  error  in 
the  judgment  of  the  Court  below  when  it  proceeds  upon 
the  assertion  that  the  appellant  has  no  real  right  upon 
the  river.  The  respondents  have  no  right  to  build  within 
the  limit  merely  because  they  do  not  charge  a  toll.  See 
LepnAon  y.  Olobenskif,  B  L.  C.  J.  810.  There  is  also  an 
English\ decision  which  supports  this  principle.     Ve 
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think  the  appellant  is  entitled  to  the  remedy  which  he 
seeks,  and  the  judgment  will  be  reversed  accordingly. 

Bamsat,  J.: — 

Two  questions  arise  in  thisgcase :  First,  whether  the 
building  of  this  bridge  is  an  infriction  of  appellant's  rights 
or  a  trouble.  Second,  whether  he  has  such  an  interest  as 
to  allow  him  to  bring  an  action  for  the  private  nuisance; 
The  prohibition  of  the  statute  which  constitutes  appel 
lant's  right  is  in  these  words :  {statute  cited).  Now  what 
have  respondents  done?  They  banded  themselves /to- 
gether to  build  a  subscription  bridge  which  should  be 
free  to  them,  and  over  which,  it  appears,  they  allow  the 
public  to  cross  free.  The  respondents  say  this  is  not  build- 
ing a  bridge  ior  lucre  and  profit,  but  fox  private  conve- 
nience, and  consequently  it  ii?  nc^tan  infraction  of  plaintiff's 
privilege. 

It  is  maailestvthe  fact  that  the  owners  of  the  bridge  let 
the  public  pt^  free  over  it,  is  neither  here  nor  there  in 
examining  the  question.  If  they  have  a  right  to  put  up 
this  bridge  they  have  a  right  to  reserve  the  use  for  them- 
selvesj  The  naked  question,  then,  is  this :  Can  any  dum- 
ber pf  people  band  themselves  together,  and  effectually 
deprive  a  man  of  his  privilege  ?  There  can  be  no  doub> 
that  a  right  of  ferry  does  not  preclude  a  man  from  cross- 
ing the  stream  in  his  own  boat,  oi  from  carrying  another 
across  as  a  favour ;  but  it  does  ntot  follow  that  what  one 
man  can  do  without  combinatibn,  two  or  more  persons 
can-  combine  to  do  in  fraud  of  tie  rights  of  a  third  person. 
And  so,  in  Tripp  v.  Erank,  4T.  U.  666,  it  was  held  that  'V 
••  boat  may  lawfully  ply  with  passengers  from  one  of  the 
"  termini  of  a  ferry  to  a  place  without,  however  near  to 
"  the  other,  if  done  bond _fide,  and  not  to  injure  the  ferry- 
\  *•  man's  right." 

•  B[ere  the  whole  thing  Was  intended  to  destroy  the 

'  j^  bridge-owner's  right.    The  law  does  not  permit  gossamer 

r  \  tissues  of  legality  to  bar  the  road  to  justice,  and  Courts 

must  see  that  fraud  is  not  concealed  under  a  thin  veil  of 

•    legalform. 
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Monk,  J. : —  . 

The  respondents  say  that  their  bridge  is  not  an  infringe- 
ment of  the  charter  of  appellant,  and  that  it  is  premature 
to  complain  of  it  before  any  one  has  crossed.  But  there 
is  no  doubt  that  the  bridge  was  built  for  some  purpose. 
The  Court  is  of  opinion  that  the  bridge  which  these  gen- 
tlemen  had  in  hand  when  the  action  was  instituted  was 
built  for  the  purpose  of  violating  the  appellant's  franchise. 
We  order  the  bridge  to  be  demolished,  and  we  condemn 
the  respondents  to  pa]^|100  damages,  though  damage  is 
nQ^  clearly-prOVed...  In  reality,  the  bridge  was  not  built 
^t  the  Hme  this  actioxi  was  commenced.  There  was  an 
applj^^l^  for  ian  injunction  to  prevent  the  respondents 
fTM)|.'p%!ieeding  with  the  work,  but  the  petition  was  re- 
jeoteajti*. 

The  judgment  is  as  follows : —  ,- 

"  The  Court,  etc 

"  Considering  that  by  the  statute  of  the  late  Province  of 
Canada,  passed"  in  the  26th  year  of  Her  Majesty's  reign, 
chap.  32,  the  right  and  franchise  was  granted  to  and 
vested  in  one  Hilaire  Th^berge,  his  heirs  and  assigns,  in 
a  certain  bridge  erected  by  him  on  a  branch  of  the  River 
'Tamaska,  in  the  village  of  St.  Pie,  in  the  district  of  ^t. 
Hyacinthe,  with  a  right  to  erect  a  toll-house  and  toll-gate 
and  other  dependencies  thereto,  including  ascents  and 
approaches  thereto,  with  the  privilege  of  asking  and  re- 
ceiving tolls  at  the  rates  specified  in  said  Act,  of  passage 
over  said  bridge,  upon  condition  of  his  l^eeping  and  main- 
taining said  bridge  in  good  repair  so  as  to  afford  safe  and 
convenient  passage  for  travellers,  cattle  and  vehicles,  and 
upon  his  conforming  generally  to  the  re<](uirements  of  said 

"And  considering  that  by  sadd  Act  it  was  enatited  '  that 
after  said  bridge  should  be'open  for  the  public,  no  person 
should  erect  or  cause  to  it>e  erected,  any  bridge  or  bridges, 
or  maintain  or  cause  to  be  maintained,  any  means  of  com- 
munication for  the  carriage  of  any  p^ir^n,  cattle  or 
carriage  whatsoever  for  kire,  across  the  said  branch  of  the 
River  Yamaska,  at  the  place  above  mentioned^  anywhere 
within  one  mile  above  and  one  mile  and  a  half  below  tha' 
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said  brl^e,  under  apenalty  of  a  fine  of  forty  shillings,  cur- 
rency.  for  each  person,  ai^imal  or  carriage  conveyed  across 
the  said  riyer  on  any  bridge,  or  meads  of  communication 
construdted  and  maintained  for  hire,  provided  nothing  in 
said  Act  should  be  construed  to  deprive  the  public  of  the" 
right  of  crossing  the  said  river,  within  the  limits  afore- 
said, by  fording  or  in  canoes,  or  otherwise  without  pav- 
ment';  ^  ' 

tri^"'*m?.?''*^""^  *^**  **y  ^"*"«  «f  «ai<i  Act  the  said 
Hilaire  Th6berge,  his  heirs  and  assigns,  was  secured  the 
-    exclusive  j-ight  and  privilege  of  keeping  a  bridge  for  the 
passage  of  travellers,  cattle  and  vehicles  for  hire.over  said 
branch  of  the  River  Yamaska.  at  said  village  of  St.  Pie 
and  for  overdone  mile  above  and  a  mile  and  a  half 
below  said  bridge,  so  long  as  he  or  his  heirs  t>r  assigns 
conformed  to^he  requirements  of  said  ^ct,  and  until  said 
bridge\qiould  be  assumed  by  Her  Majesty  in  conformity 
with  the  provisions  of  said  Act ; 

"And  considering  that  it  is  proved  that  appellant  hath 
acquired  the  rights  and  privileges  and  franchise  of  said 
Hilaire  Th6berge  pertaining  to  said  bridge  and  its  appur- 
tenances,  and  that  it  hath  been  kept  up,  and  still  is  kept 

up  and  maintain6^^cording  to  the  provisions. of  said 

Act ;  «■ .  • 

"And  considering  that  at  the  time  of  the  institution  of 
this  action,  and  prior  thereto,  the  respondents  had  bv 
means  of  contributions  provided  by  themselves  and  a  large 
number  of  persons  interested  in  the  passage  of  traveller, 
catt  e  and  vehicles  across  said  branch  of  said  River  Ya-  * 
maska,  at  and  near  said  village  of  St.  Pie,  commenced  to 
construct  a  bridge  across  said  branch  of  said  River  Ya- 
maska. within  the  limits  of  the  privilege  of  said  appellant. 

i?  r  '  Zu^^""  °'''  """^  **^**^^  *^«  ^"d^«  ^'^'ted  by  said 
Hilaire  Th§berge,  between  the  property  of  William  Brad- 
ford  on  one  side,  and  Pierre  Euclide  Roy  on  the  other 
side,  and  have  proceeded,  agdnst  the  protestations  of  ap- 
pellant to  complete  said  bridge  for  the  passage  of  travel, 
lers.  cattle  and  vehicles,  to  the  injury  of  said  appellant 
^d  the  disparagement  of  his  privilege  and  franchise 
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"And  considering -e^at  said  i^spondents,  acting  for 
themsialves  and  said  contributors,  in  so  erecting  said 
bridge,  have  so  distribnfed  the  burdens  upon  the  persons 
requiring  to  use  the  bridge,  so  erected  ty  them,  as  to  se 
cure  to  a  large  number  of  the  inhabitants  of  the  locality 
communication  across  said  branofa^of  said  river  Yamaska 
within  limits  of  appellant's  firari|;hise,  by  payment  of 
money  as  a  substitute  for  tolls,  and  therefore  it  is  an 
attempted  evasion  of  direct  payment  of  tolls  and  a  viola- 
tion of  appellant's  right  of  property  secured  by  said  Act ; 
f      "And  considering  that  at  the  time  of  the  institution  of 
this  action,  appellant  had  good  reason  to  apprehend  that 
respondents  intended  to  erect  their  said  bridge  aforesaid 
to  the  disparagement  and  destruction,  or  partial  destruc- 
tion, of  the  emoluments  secured  to  him  by  his  said  fran- 
chise, aiid  had  already  begun  to  erect  their  said  bridge, 
which  they  have  since  actually  made  and  applied  for  the 
passage  of  travellers,  cattle  and  vehicles,  and  had  right 
to  the  action  in  this  behalf  to  cause  respondents  to  desist 
from  their  work  in  the  erection  of  said  bridge,  and  had 
and  now  has  a  right  to  the  demolition  of  the  said  bridge 
so  begun  and  now  actually  built ; 

"And,  therefore,  considering ^ihat  there  is  error  in  the 

judgment  rendered  in  this  cause  in  the  Superior  Court, 

in  the  district  of  St.  Hyacinthe,  on  the  2nd  of  December, 

18'72,  and  now  appealed  against,  doth  reverse  ihe  same  ; 

and  proceeding  to  render  the  judgment  which  the  Court 

below  ought  to  have  rendered,  doth  adjudge  and  declare 

the  said  appellant,  Michel  Q^irard,  to  have  the  exclusive 

right  and  privilege  to  have,  keep  and  Snaintain  a  bridge 

for  the  passage  of  travellers,  cattle  and  vehicles  across  the 

-.branch  of  the  said  river  Tamaska  at  the  said  village  of 

St.  Fie,  subject  to  and  in  conformity  with  the  provisions 

.l)f  the  statute  of  the  late  province  of  Canada,  26  Victoria,^ 

ch.  82,  at  the  place  where  the  said  bridge,  erecfed  by  said 

'  Hilaire  ThSberge,  was  placed  when  said  Act  was  passed, 

and  the  bridge  of  the  said  Michel  G^irard  now  is ;  and 

doth  dismiss  the  exceptions  pleaded  by  said  respondents 

in  this  catise,  and  doth  maintain  him,  said  Michel  Girard,. 
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in  the  powession  and  enjoyment  of  his  said  right  pertain- 
ing to  said  bridge  and  its  appurtenances,  and  doth  enjoin 

upon  said  defendants  henceforth  to  cease  from  troubling 
and  disturbing  said  appellant,  Michel  Girard,  in  the  en- 
joyment of  his  said  rights,  privileges  and  franchise  per- 
taining to  his  said  bridge  and  its  ippurtenances,  and  to 
desist  from  all  works  begun  by  them  in  the  erection  of 
a  bridge  for  the  purpose  of  travellers;  cattle  and  vehicles 
within  the  limits  of  appellant's  said  franchise  on  said 
branch  of  said  rive^  Yamaska;  and  doth  adjudge  and 
condemn  the  said  defendants  in  the.  Court  below  (the, 
respondents  herein)  jointly  and  severally,  within  fifteen 
days>after  the  service  of  a  copy  of  this  judgment  upon 
thenj,  to  remove,  abate  and  demolish  the  works,  materials 
and  bridge  so  as  aforesaid  begun  and  place^  and  erected 
upon  said  branch  of  said  river  Yamaska  within  one  mile 
above  the  said  bridge  of  said  appellant,  Michel  Girard, ' 
in  the  village  of  St.  I'ie,  in  the  district  of  St.  Hyacinthe, 
between  the  property  of  William  Bradford,  on  one  side] 
and  Pierre  Euclide  Roy  on  the  other  side ;  and  in  default 
of  their  so  doing,  that  said  works,  materials  and  bridge  m 
placed,  erected  and  built  by  respondents  at  the  place  last 
mentioned,  be  abated,. demolished  and  removed  by  the 
sheriflFof  the  district  of  St.  Hyacinthe,  at  the  cost  and 
expense  of  said  respondents  jointly  and  severally ;  and 
further,  the  Court  now  here  doth  adjudge  and  condemn 
the  said  respondents,  jointly  and  severally,  to  pay  said 
appellant  for  his  damages  occasioned  by  their  illegal  acts 
aforesaid,  the  sum  of  #100  current  money  of  Canada,  with 
costs  incuri-ed  by  him,  said  appellant,  as  well  in  the 
Court  below  as  in  this  Court." 

,       Judgment  reversed.(') 

Pa/rfwcaw  4- itformow,.  attorneys  for  appellant. 

J)oridn,  Dorion  ^  Geoffrion,  attorneys  for  r^spohdents 
.     (JK.) 

(>)  Leave  to  appeal  to  the  IWvy  Council  was  obtained,  but  security  was 
not  given.  ' 
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Febraary  26,  1888. 
Coram  Dobion,  0.  J.,  Cross,  Baby,  Church.  JJ. 

ANNIE  ELIZABETH  MYLER  et  vir, 


(Ptaint^s  in  Court  below) 


•)> 


vy 


AND 

THOMAS  STYLES, 


Appellants  ; 


*  {DeMdant  in  Court  below), 

Respondent. 

Lease— Occupation  of  shed  not  mentioned  in  the  Lease— Acces- 
sory— Acquiescence. 

Hkld  --Where  the  leaaee  leaned  buildingg  in  couree  of  coMtrucUon  and 
on  taking  poBseBsion  of  the  same,  alao  ocohpled  and  used,  without  ob^ 
jection  on  the  part  of  the  lessor,  during  nearly  four  yeani,  a  small  shed 
in  the  rear  of  the  leased  premises:  that  the  shed,  though  not  men- 
tioned in  the  lease,  nor  shown  on  the  architect's  plans  of  the  build- 
ings,  must  be  considered  as  an  accessory  df  the  premises  leased,  and 
that  the  lessor,  by  acquiescing  in  the  lessee's  occupation  for  so  long  a 
period,  without  claiming  rent,  had  placed  that  construction  upon  the 
contract.       ,      '  *  r-       = 

The  appeal  was  from  the  following  judgme^  of  the 
Superior  Court,  Montreal,  (Cimon,  J.),  Feb.  27,  1886  :— 

"LaCouT,  etc.,,...  * 

"  Consid^rant  que  par  le  bail  du  17  septembre  1880,  la 
demanderesse  a-lou6  au  d6fendeur  v^  hotel  fi  trois  stages 
alors  en  voie  de  construction,  avec  uae  aile  en  brique  de 
trois  Stages  k  fetre  construite  au  flit  h6tel,  le  dit  d6fendeur 
devant  avoir,  peiv^ant  la  dur6tf  du  dit  bail  qui  6tait  de  neuf 
ann6es,  la  jouissance  d'une  certaine  partie  de  la  coiir  en 
arriere  du  dit  hotel,  laquelle  partie  devait  6tre  d6termin6e 
par  la  demanderesse,  avec  droit  au  dfifendeur  ensuite  d'en- 
clore  cette  partie  de  la  cour;  "^ 

"  Considfirant  que  le  dfifendeur  a  pris  possession  eft 
1881  des  prfimisses  ainsi  lou6es,  et  que  de  suite  il  s'est 
servi  du  wood-shod  (^ui  6tait„  ouvertet  se  trouvait  dans 
Vou  IV.  Q.  a  g 
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la  cour  vis-A-vis  spb  prdmiHsos)  commo  faisant  partie  do  co 
qui  lui  avait  6t6  lou6,  H^w,  an  vu  «'t  s^u  ot  du  conaonte- 
mciiit  apparent  do  la  ooi^andoroRHo,  ot  quo  collo-ci,  en 
luiHsant  6cotiler  quatro  aniy  Hann  ho  plaindro  ot  sauB  divisor 
sa  cour  ot  laissant  le  d6tond(mr  jouir  do  la  portion  de  la 
cour  couvorte  par  co  wood-shed  et  du  wood-shed  lui- 
mdme,  a  pur  1^  tacitemont  co^nsonti  d  I'interprdtation 
donn6ei^u  dit  bail  Djii  lo  d6fondour,  ot  quo  la  deraande- 
resso,  n'ayaut^tttr  autremout  ddtormin^  la  portion  de  la 
cour^ojit  te^d6fondour  dovait. jouir,  ot  ayaii^  laiss^  lo  d6- 
enUour  jouir  ainsi  do  la  partio  le  la  cour  sans  rion  dire 
pendant  aussi  longtemps,  est  m/iVitonant  nial  fond6e  dans 
son  action ; 

"  Gonsid^rant  que  les  dt^n^ai 
le  d6fcndeur  eAt  des  effets  aj 

"  Maintient  les  plaidoyor  ( 
voio  Taction  des  domandours  avec  d6pens  distraits,  etc." 
Jan.  16,  1888.]  ^  X7 


n'ont  pas  prouvfi  quo 

nt  a  la  domanderesse ; 

du  d6fondour  et  ren- 


L.  O.  David,  for  the  appellant. 

/.  /.  CurraH,  Q.  C,  for  the  respondent. 


/ 


Cross,  J.  (for  the  Court):—  \ 

By  lease  executed  7th  Septjstab^r,  1880,  the  appellant, 
Annie'E.  Myler,  then  a  widoW^i  lodsod  to  the  rospondent, 
Thomas  Styles,  for  a  period  i>f\nine  years,  certain  build- 
ings, thenjn  course  of  co^stiWtion,  intended  fojt  the/ 
keepitig  of  a  hotel,  consisnug'  of  a  main  buildiuK^^nd/ 
wing  or  extension,  togetftor  with  the  use  of  a  clrtain 
portion  of  the  yafd  in  roar.lo  bo  determined  by  the  lessor, 
with  right  by  the  losseelto  mncethe  same  at  his  option. 

Styles,  without  complaini  or  objection,  occupied  the 
sm^^ll  shed  in  rear  df  tl|e  lard  as  an  appurtenance  of  the 
property  leased,  up  t<^  t^e  16th  December,  1884,  when 


the  appellant,  Annie  £ 
Main,  whom  s^e  had 


ler. 


with  her  husband,  James 
miirried  in  the  interval,  served  a 


yl 


protest  on  Styles,  claiming  that  he  had  occupied  the  small 


shed  without  her  consent 
the  lease,  and  demanding 


$60  per  annum,  making  f<  ir  three  yeai's  and  eight  months 


it  not  having  been  included  in 
rent  for  the  same  at  the  rate  of 


y 
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ofoconpatiDn  1220.  for  which  they  brought  suit  against 

Stylos  pleaded  that  ho  had  taken  possossion  of  the  shed- 
and  occupied  ij  under  his  lease  with  the  knowledge  and 

Lrorif  L'^''""'  ^r  •^PP-*—  of  the  prLisls 
easod.    It  had  never  been  intendc^d  at  the  time  of  the 
lease^nor  for  the  several  years  he  had  occupied  Utha 
rent  should  bo  paid  for  it ;  on  the  contrary,  although  no 
Hpecally  mentioned  in  the  lease,  it  was  by  intondmon 
mclnded.  and  the  lease  had  been  so  interpreted  by  the 
tacit  acquiescence  of  both  parties. 

J  A  *?u'/*l?  "^"'f  ^"""^^  ^  ^y'«'  '^^d^^^  husband  re- 
^led  tM  these  allegations  of  Stylos  were  untrue,  that 

onTofl      K^^l^  ^  •^^"^'^  ^"'^  *"«d  *o  <^onect  the» 
rent  of  the  shed  from  j^im.  but  had  failed. 

It  thus  becomes  a  question  of  proof  as  to  the  acquies- 
cence in  Styles'  occupation  of  tlie  shed  as  part  of  the  pro- 
perty  leased,  and  the  practical  interpretation   that  the 
parties^themselves  gave  to  the  instrument  as  to  whether 
the  shed  was  treated  as  an  appurtenance  to  the  lease. 

tiol  nfT    1,  r'  *****  ^^^^''  ^^  ***«  undisputed  occupa- 
tion  of  he  shed  in  question  for  about  four  years  froid  the 
date  of  the  lease,  with  the  full  knowledge  of  Annie  Eliza- 
be^  Stylos,  afterwards   Mrs.  Main,  who  even   boarded 
with  him  a  small  part  of  the  time.    Although  not  mon- 
loned  m  the  lease,  nor  shown  on  the  architect's  plans  of 
the  bmldmgs.  it  may  fairly  be  presumed  to  have  been 
viewed  as  a  mere  convenience,  an  accessory  appurtenant   , 
to  the  premises  leased,  for  use  in  connection  therewith 
which  presumption  is  strengthened  to  a  conviction  from 
,  he  fact  that  both  parties  must  have  so  interpreted  the 
lease  from  acquiescence  of  Styles'  occupation  of  the  8he<^ 

^^  of?^  "^*'r'    '*  ^^  '^  very  inconsiderabW- 
structure  of  trifling  value,  probably  considered  not  worth 
menhon.  or  unnecessary  to  be  mentioned,    It  is  true  that 
an  attempt  h^  been  made  to  show  that  rent  was  claimed 

wlfwJ"^     r.^'^-  I  P^t'^o  faith  in  the  evidence  by 
which  this  18  attempted  to  be  established.    The  conclu- 

6ion»rnvedati8  that  the  judgmentoftKeann.^n;n»„^ 
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which  diBmisBed  the  artion,  shonld  b«  Hnstained ;  it  is  ©on- 

■equently  confiniied. 

IP  Judgment  coufirndiod. 

Lonfarri  Sf  David,  attorneys  for  appellai^t. 
Curran  Sr  Orenier,  attorneys  for  respondent. 
(J.K.)  ^ 


it'      i 


lr 


February  26,  1888. 
Chram  DoBioN,  0.  ^.,  Cross,  Baby,  OnuROH,  JJ. 
ANNIE  ELIZABETH  MYLBR  et  vir, 
(Defendants  in  Court  belowU 

^  AppkllANTS  ; 


THOMAS  STYLES,      • 

{Plaintiff  in  Court  below), 


Procedure— Futlihg  husband 


Respondent. 


of  defendant  in  the  cause— Lease, 
Construction  of. 

Hbld:— 1.  Where  the  plaintiff  was  ordered,  by  a  judgment  of  the  Court, 
to  bring  the  huaband  of  the  female  defendant  porsonally  into  tlie 
cause,  that  the  service  of  a  new  writ  and  declaration  setting  forth  the 
demand  in  full,  upon  botli  husband  and  wife,  was  sufficient 
2.  Tliat  where  the  lease  stipulated  that  the  lessee  should  have  the  use 
of  a  portion  of  the  yard  in  rear  of  the  building  leased,  which  portion 
should  be  determined  by  the  lessor,  with  right  to  the  leswe  to  fence 
the  same  at  his  option,  that  the  lessor  was  not  entitled,  after  the  lessee 
had  been  four  years  in  possession  with  the  yard  open,  to  erect  a  fence 
across  the  yard,  more  eepeciaUy  as  the  fence  deprived  the  lessee  of 
light  and  air.  ^ 

Thejjpeal  was  from  an  inteTlocutory  judgment  bf  the 
Superior  Court,  Montreal,  (Caron.  J.)  Feb.  10,'1886,  dis- 
mJBsing  im  exceptioiTtg  the  form,  and  also  frony  the  final 
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lit 


h 


jiulgment  (Mathibu,  J.)  Sept.  22,  1886,  which  was  m  fol- 
lowi:—     .  j 

"  )!Aconr,  etc 

'.•  Conuidftrant  qu'avant  la  conatriintiqm  (lea  bAtiBRea  acta- 
ollnment  oocup6eB  par  lo  demandtuir  ot  par  la  d^^fondoresHo, 
il  y  avait,  k  la  connaiaaaiu^e  du  demaudeur  au  m6nm  «ii- 
droit.donx  hotelHOu  I'oii  d^bitaitdea  liqnearadiiivrantea; 
"  CoDHiddrant  que  lea  ditea  bAtiBHoa,  par  leur  grandeur 
ot  l«ur  appareuce  aWsi  quo  par  lour  Mituation,  aont  6vidoin- 
meut^  de»tin6e8  hjim  hfltelH  ou  A  des  maiHona  de  p4MiHion. 
ot  que  le  deman/deur  a  vu  lea  plana  do  lour  construction 
iivant  qu'ellea  PUssont  <^!rig6o8,  ot  los  a  vu  conatruire ; 

"  OouHid^raittqno  la  maiHon  Oi!(!up6o  par  la  d^fondoroaae 
a  ('to  exploitee  commo  hotel  pendant  pluffienrs  ann^es 
avant  quo  Wdomandour  en  <;otte  cause  ait  8ong6  tk  s'en 
plaindre,  et/quo  par  soigi  silence  il  a  lui-mdme  tacitomont 
ionsonti  k  u^tte  exploitation ; 

"  OonaidJBrant  quo  le  demandeur  a  toujours  6t6  on  poa- 
seasion  do  Aa  remise  6rig6e  &  la  prorondenr  du  terrain  oH 
sont  conslfruites  les  dites  bfttisses,  et  que  la  d^fenderosso 
s'eBt  illC'gile'ment  empar6o  de  ce  terrain  et  de  cette  remise, 
on  6rigeaUt  une  cloture  s^parant  la  cour,  dd  n^nidre  k  ex- 
clurele  di^mandeur  de  tout  accds  k  la  dite  j^i^iiBe ; 

•nn6  et  ordonqe  aux  dits  d6fendear»^^e  d^molir, 

de  la  signilicatiov  du  present  j^gfiimentij  la 

nsi  6rig6e  k  travers  la  dite  cour,  de  mauidr^  k 

|n  libre  accds  au  demandeur  a  la  dite  remise,  elk 

ir  le  dit  demandeur  de  la  dite  remiae  comme  il 

■oit  en  vertu  de  son  bail,  et  fautepar  les  d6fen- 


"  A  or 
sous  15 
cloture 
donner 
laisser  j 
en  a  le 


dears  d^  demolir  la  dite  clfituVe  dans  le  dit  dfelai,  cette 
cldture  s^ra  d6molie  sous  Taptoritfi  de  cette  cour  et  le  de- 
mandeur mis  en  possession  de  la  diie  remise : 

"  Con^id6rant  que  le  dit  demandeur  n'a  droit  k  aucun 
dommagte,  et  qu'il  a!en  a  prouv6  aucan  pour  les  causes 
^noncdes  dans  sa  d^clkra^ion  ; 

"A  maiutenu  et  maintieM  Faction  comme  susdit  quant 
a  la  dite  cloture  et  k  la  dite  reh^se,  «t  a  renvoy6  et  renvoie 
cette  action  quant  an  surplus  deUdemande,  chaqne  partie 
payant  ses  frais."  V 
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On  th«^  quimtion  of  prooodure,  the  apptillanta  ■^bmitCttU 
thafollowingargumoat:— ^ 

Apr«^ii  \tm  iiitorlocutoirtw  (tfuii>  It  T^g.  Nowi,  8ft4)  il 
■'agiMait,  ikjut  l«  dttmaiidtuir,  d««  in«ttr«  In  drirondnur  wo 
caaiitf,  coinmo  chef  d«i  la^:oti|uitiiiaut6,  jwur  voir  ao«ordor 
coiitnt  lui  p«^rNoiinell«)in<tiit  V^h  courluH^nii  qu««  l«  dtiman- 
deur  requ^rait  daiiH  Ron  action  coutrH  la  dAf«ude^«iHt 
■eule. 

II  H'affisaait  doiu^  d'uno  nouvolln  amip^nation,  maia  oontrt* 
le  d^fuiidour  mml  «t  non  <;ontr«  la  d6f«ridor«M«  qui  6tait 
d^k  aiiHign6o  et  coutru  laqauUo  dei  concluaions  6tai«tit 
d6jd  priHes. 

!>»«  atiflignationB  en  mlso  en  cauae  d'nn  tiers  ne  sent  pas 
nouvolieN  dans  notre  procMuro,  ni  on  Prance,  du  roate : 
ellea  ue  tsonHiHtent  pus  i^  annuler  Ion  coucluBiona .  d6j& 
prises  contre  les  parties  r6g^lierement  assignees  et  ii  re- 
nonvelor  ces  cone lusious  contre  ellesdans  Taction  en  n^se 
en  (muse ;  elles  consiNtent  k  prendre  contre  le  tiers  des 
conclusions  contre  lui  et  contre  lui  seul.  Ijes  conclusions 
-.  prises  contre  les  parties  originairement  assignees,  soivent 
leur  cours  naturel. 

,  Mais  le  demandeur,  an  lieu  de  suivrc  ces  dict^es  de  la 
log^que  t*t  de  la  loi,  fit  6mettre  un  nouveau  bref  d'assigna- 
tion,  non  «!ontre  le  d^fendcur'  seul,  tnais  contre  la  ddfen- 
deroHse  pareillement,  fit  signifier  ce  brtef  et  au  d6feudeur 
et  d  ladefenderesse,  et  assigUj^  cette  derni^re,  qui  avait  d6}k 
6t6  assignee,  et  qui  6tait  dans  la  cause  depuis  longtemps,  d^ 
comparaitre  de  nouveau  le  12  Janvier  1886.  Pourquoi  ? 
Pour  r6pondre  aux  mdmes  allegations  et  aux  m6mes  con- 
clusions auxquelles,  par  le  premier  bref,elle  avait  d6jf^  6t6 
assignee  k  rdpoudre  le  6  join  1885. 
/  Mai8„diTa  TintimS,  le  nouveau  bref  et  la  nouvelle  de- 
claration etaient  un  amendement  du  premier  bref  et  de  la 
premiere  declaration.  Nous  r^pondons  que  I'intimd  n'a 
jamais  demaude  la  permission  d'amender  le  premier  bref 
et  la  premidre  dedaj-ation  quoad  la  defenderesse.  II  a  de- 
mands la  permi8sion<de  les  amender  quoad  le  d6fendeuret 
cette  permission  lui  a  6t6  refosee.  L'intime  ne  ponvait  pas 
amender  son  bref  et  sa  declaration  sans  le  consentement 
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ilM'»«  MlvuraairM  on  nmm  h  portniMinn  da  tHbunal 
w!  uoniMUitument  ii«)  lui  H^ataais  6t6  tloiin6,  «t  tout  c«  que 
It^  tribunal  lui  a  ptsrinia,  c'6tait  tk  mtttre  m  muae  U  di/m- 
tUiur  $euL 

Oontluona  done  qun  la  prooAdarw  d^riiiiimA  «tait  tout. 
\\ fait  irf6ffuUAr« «t  ill%al« «t qUt.  r«i.option  i\  In  fonno  que 
h»  appelantH  out  opj)og6e  ii  cettn  iiouvelKi  luwignation.  au 
li«u  d'etre  r«ijet*e,par  lo  jugement  iut«rlo<;utoir«  dout  ila 
appellfiui  aiyourd'hui,  aurait  du  «tr«  maiiiteiiue. 

Noua.  demandon«  «ii  t^onodquouce  que  I'appel  Hoit  main- 
tonu  Hur  ee  point,  ({uo  rintt^rUwrntoiro  rej«tant  cetto  «x<;op- 
tiup'Jk  la  forme  «oit  <;aa(i6,  que  I'exceptiou  Hoit  inaintenue 
•»t  que  lea  intirnds  noient  d6bout6a  de  leur  dite  aHaignatiou 
et  a<;tion  av4jc  d^poiia.  ^' 

Feb.  26,  1888.) 

Cross,  J.  (for  the  Court)  :— 

The  protoent   action  waN  instituted  by  th»<  respondent 
Styles  against   the  appellant  Ann  Elizabeth  Myler  and 
against   her    husband  James   Main,  for  the   purpose  of 
authorifeing  his  wife,  in  which  Styles  claimed,  first ;  That 
Mrs.  Maiu^having  leased  to  him  premises  in  which  to 
carry  on  the  business  of  hotel-keeping,  had  no  right  her- 
self to  use  the  adjoining  premis»«  as  she  was  doing  for 
the  like  purpose  of  hotel-keeping ;  2nd,  that  on  the  17th 
September,  1880,  Mrs.  Main,  th«n  a  widow,  had  leased  to 
him,  Styles,  for  a  period  of  nine  years,  certain  buildings 
then  iu  course  of  construcifion  intended  for  the  keeping  of 
a  hotel,  consisting  of  a  main  building  and  wing  or  exten- 
sion, tpgether  with  the  use  ofja  certain  portion  of  the 
yard  in  rear  of  said  building  which  should  be  determined 
by  the  lessor,  with  right  by  the  lessee  to  fence  the  same 
at  his  option  ;  that  in  virtue  of  the  lease  he,  Styles,  had 
entered  into  possession  and  enjoyed  the  use  of  a  suitable 
and  necessary  portion  of  the  yard,  together  with  a  small 
wood-shed  in  rear,  a  necessary  appurtenance  to  the  pre- 
mises, all  of  which  he  continued  to  enjoy  with  the 
knowledge,  acquiescence  and  approbation  of  the  lessor ; 
that  the  hotel  kitchens  \<[ere  in  the  wing  and  a  door  open- 
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ing  from  said  kitchens  into  the  yard,  was  a  necessity  for 
access  for  air  and  light  and  for  communication  with  said 
shed,  all  of  which  he  had  enjoyed  up  to  about  the  15th 
Diecember,  1884,  when  the  sAid  Ann  Elizabeth  Myler  began 
tt>  trouble  his  enjoyment,  an4  about  the  28rd  of  May,  18^6, 
she  invaded  the  rights  of  him,  the  said  Styles,  under  said 
lease,  more  particularly  by  opening  a  communication 
with  the  neighboring  premises  through  a  fence  thereto- 
fore existing,  which  separated  the  properties,  by  ejecting 
from  said  wood-shed  effects  of  Styles  stored  therein,\by 
taking  possession  of  the  portion  of  the  yard  theretof<^te 
enjoyed  by  him  Styles,  by  erecfing  a  fence  a  few  st^s 
from  his  door  and  windows,  in  s^ttcii  mtmner  as  to  depriye 
him  of  the  use  of  that  portion  of  the  yard  necessary  for  liis 
enjoyment  of  the  premises,  and  depriving  him  of  light  an^ 
air,  for  which  reason  he  claimed  that  the  said  Anne  ElizaA 
beth  Myler  should  be  ordered  to  close  the  opening  in  thel 
fence,  demolii^  theience  she  had  so  erected,  and  pay  the 
^  damageis  caused  by  her  to  Styles. 

This  action  was  met  by  an  exception  <i;a/orme  setting 
up  the  pretension  that  as  James  Main  had  only  been 
summoned  to  authorize  his  wife,  and  should  have  been 
summoned  and  put  into  the  cause- as  head  of  the  commu- 
nity resulting  from  his  marriage  with  said  Ann  Elizabeth 
Myler,  Styles  could  not  proc(&ed  wit]i  his  action  until  he 
was  so  called  into  the  case  to  answer  in  his  own  right. 
This  exception  was  maintained,  vn^ereupon  Styles'  coun- 
sel i^oved  that  his  writ  aiid  declaration  be  amended  by 
adding  "as  well  personally"  to  tXe^ualification  of  James 
Mai^^This  application  w|!s  refused,  Styl^  being  third^ 
upotTobliged  to  issue  a  ne^  writ  to  call  in  Main  to  answer 
f^  well  for  himself  as  to  authorize  his  wife.  This  again 
was  mft  by  a  further  exception  d  la  forme,  because  the 
s^bond  proceeding  containi^  a  full  demand  i^nst  the 
husband  and  wife  without  asking  that  the  first  writ  and 
declaratibn  should  be^iiended.  This  second  exception 
(i  la  former  yvaa  dismissed. '"^he  present  appeal  attacks  this 
judgment  as  well  as  thi^  judgment  on  the  merits.    The 


case  bmng^o  far  advanc^,t^e  parties  proceedsd  toevi- 


deuce  on*the  merits 
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As  the  first  gronnd  of  action 'inrhich  complained  of  A.E. 
Myler  carrying  on  the  business  of  hotel-keeping,  was 
ruled  against  the  plaintiff  Styles,  and  he  has  not  com- 
plained, no  further  reference  need  be  made  to  that  part 
of  the  case. 

The  second  cause  of  action  remains  for  discussion. 
'  It  is  quite  true  that  the  lease  put  much  in  the  power  of 
the  lessor  to  determine  what  part  of  the  yard  should  be 
assigned  for  use  to  Styles,  but  at  all  events  it  would  have 
to  be  a  reasonable  part  suitable  fori  th^  business  of  Styles, 
and  not  a  mere  arbitrary  allotment  wHich  would  destroy 
or  seriously  impair  the  usefulness  of  the  premises  for  the 
purposes  for  which  they  were  leased  to  Styles,  and  the 
division   could  not  be  made  without  some  intimation, 
notice,  and  pointing  out  of  the  same  to  Styles ;  and  above  ' 
all,  Myler  and  her  husband  had  no  right  to  divide  the 
yard  by  a  fence.    The  fence  was  only  to  be  made  by  and 
at  the  opt^io^  of  Styles,  who,  if  even  but  a  small  part  of 
the  yardliad-been  assigned  to  him,  and  he  obliged  to  con- 
'tent  himself  with  it,  might  stijl  object  to  a  fence  as  caU 
culated  to  shut  out  the  light  and  air  wl^ich  it  was 
desirable  for  him  to  have ;  and  more,  he  had  been  allowed 
to  enjoy  the  open  yard  and  tl|e  shed  as  an  appurtenance 
to  the  premises  he  had  leased,  such  enjoyment , being  in 
open  view  of  the  lessor,  for  a  period  of  four  years,  which 
was  an  acquiescence  in  an  interpretation  of  the  lease, 
which  gave  it  to  him  as  a  right.    It  was  too  late  for  the 
leraoT  to  interfere  with  that  enjoyment,  or  to  give  a  more 
strict  interpretation  of  the  lease,  and  no  fault  can  be  found  : 
with  the  construction  to  this  effect  applied  to  the  case  by 
the  judgment  appealed  from. 

As  to  the  second  exception  d  la  forme,  we  hold  that  it  was 
properly  dismissed.  The  appellants  had  nothing  to  com- 
plain of.  If  the  complaint  was  fully  set  forth  in  the  second 
writ  and  declaration,  it  could  not  prejudice  the  parties 
who  had  to  plead  to  it/  They  were  fully  informed  of  the 
demand  and  its  causes,  and  were  fairly  bou^d  to  answer 
it  on  the  merits.  Ve  therefore  think  that  Styles  made  nnt 
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in  his  favor  in  the  Court  below,  viz.,  ordering  the  fence, 
placed  in  the  yard  by  Myler  and  her  husband,  to  be  de- 
.molished.  We  therefore  conclude  to  confirm  the  judgment 
appealed  from,  and  it  is  c'ouQrmed  accordingly. 

Judgment  confirmed. 

Longpr4  Sf  David,  for  the  appellant. 

Curran  Sf  Orenier,  for  the  respondents. 


March  27,  1886. 

■  ■       ^  '■     ■     [  •  . 

Coram  DoRiON,  C.J.,  Monk,  Tessi,kb,  Cross,  Baby,  JJ. 

.  ,    •  ■> 

FBANgOIS-XAVIER  ARCHAMBltTLT,  ^ 

'  (Plainli^  in  Court  below), 
-         .  ,     I  Appellant; 

ANI? 

THE  GREAT  NORTH  ^V^STERN  TELEGRAPH  CO., 

(Defendant  in  Court  below). 

Respondent. 
'   (And  a  Cross  Appeal.         y 

Libel — Telegraph  Company — Transmission  of  libellous  matter-^ 
Publicatidn  of  judicial  proceedings — Damages. 

■    ..        ^    .      .     *  ■  -  ■■•: 

Hbld:-^1.  That  the  publication  of  an  extract  from  the  declaration  of  a 
party  in  a  anit  entered,  but  before  the  reTum  of  tlie  action,  is  not 
privileged. 

2.  That  the  communication  by  a  telegraph  company  o^  a  dispatch  to  its 

employees  engaged  in  transmitting  and  receiving  such  dispatch,  is  a, 
publication. 

3.  That  a  Urtegraph  company  is  not  bound  to  transmit  a  dispatch  df  a 

libellous  character,  and  is  not  entitled  to  plead  its  statutory  obliga- 
tion to  transmit  the  dispatches  entrusted  to  it,  in  answer  to  an  action 
of  libel  for  the  transmission  of  a  libellous  dispateh. 

4.  That  the  refusal  of  the  defendant  to  disclose  the  name  df  the  person 
4  at  whose  request  the  libellous  matter  was  transmitted,  was  an  aggrar 

vation  of  the  wrong,  and  substantial  damages  should  be  awarded.  ..   ' 

* 

Appeals  were  takcp  by  ^th  plaintiff  and  defendant  froih 
a  judgment  of  th<  Superior  OouTtrMonlroal  (PATlNmAU,  J.^ 

'     •  ^  ■      I* 
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April  10,  1884.    The  coiMitAfro»/a  of  the  judgment  w^re       »«*V 
adopiied  and  embodied  in  the  judgment  of  the  Court  of  Awhambiuu 
Appeal,  the  judgment  being  reformed  only  as  to  the^ai?;^^ J^ 
amount  of  damages  awarded,  which  was  increased  from 
160  to  1600 ;  and  the  cross-appeal  was  dismissed. 

January  26,  2*7,  1886.]  E 

F.  X.  Archambeudt,  Q.  C,  for  the  appellant :— • 

Les  questions  qui  se  pr6sentent  dans  cette  cause  peu- 
vent  se  r^sumer  dans  les  suiyantes :  • 

lo.  L'intimfee  a-t-elle  prouv6  les  all6gu6s  de  sa  ddfense, ^^^^^^^^^^ 
notamment  que  cette  d6p6ohe  6tait  un  extrait  de  la  decla- 
ration dans  la  cause  de  Smythe  v.  Archambault,  laquelle, 
pr6tend-elle,  6tait  produite  en  cour  et  cons6quemment  du 
domaine  public  ?  "        _  * 

2o.L'intim6eavait-elle  le  droit  et  etait-elle  tenue  d'ex 
p6dier  et  distribuer,  comme  elle  I'a  fait  aux  journaux,  la 
d6pdche  en  question  ? 

8o.  En  le  faisant  et  en  refusant  de  faire  connaitre  le 
itenL^e  I'auteur  de  la  d6p6che,  en  a-t-elle^  assume  la  res- 
pon8KDilit6  et  les  consequences  ? 

4o.  ^'appelant  a-t-il  prouv^  les  allegues  de  son  action, 
a-t-il  souffert  des  dommages,  et  6tait-il  tenu  d'en  prouver 
le  quantum,  ou  des  dommages  sp£cil>iux  oU  spdcifiques  ?  "* 

Nous^allons  essayer  de  r6pondre  A^ces.  questions  anssi 
bri6vement  que  possible  et  de  d6montrerque  I'intimfie  a 
tort  sur  <;ous  les  points.  A 

Enr6ponse  d  la  premi^re^estioi^,  nous  nous  croyons 
a^to^i86s  d.  dire  que  I'lntinide  a  complkement  failli  sur  ce 
point.  En  effet,  il  est  6tabirpia-le^^t6moin'  i^rnick,  de- 
pute protonotaire,  que  cettir  d6p6che  n'a  pas  pu  .6tre  ex- 
traite  de  la  declaration  dans  la  cau«e  Smythe,'  puisque 
Taction  n'a  6t6  instituee  que  la  veiTle  deJa  publication 
de  la  depdche  elle-mdme  dans  lete  journaux  le  2*7  f6vrier 
1888 ;  puisque  cette  action  n'etait  rapportable  et  n'a  de 
Jait  ete  rapportfie  que  le  14  de  mars  suivant,  et  puisque 
par  coiirtoisie  pour  I'appelant,  membre  de  la  profession, 
on  n'arait  pas  entr§  son  nom  dans  le  lirre  d'entrfee  des 
^'^fe^de  sommstion.  L'intime  a  dpnc  failli  sur  ce  moyen 
«l  est  uou  rtKwvuble  &  I'Avoqtidr.    La  declaroRwi'ffg&ir 
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paa  devant  la  cour,  et  par  consequent  n'^tait  pas  du  do- 
maine  public. 

Venons-en, .  sans  en  dire  trop  long  sur  ce  sujet,'  A  la 
deuxieme  question.  -  , 

Nous  aimerions  k  savoir  .eh  vertu  de  quels  principes 
une  compaguie  de  t616grftphe  a  le  droit,  et  qui  plus  est, 
serait  tenue  de  se  faire  le  complice  du  premier  V^you.  qui 
va  se  printer  k  elle  avec  une  d^pdche  con  tenant  un 
libelle  qui  constitue  un  d61it,  une  violation  de  nos  lois^et 
irait  non-seulement  recevoir  ce'tte  d6p£che,  mais  I'expSdier 
et  la  distribuer  comme  dans  I'espece,  L'intim6e  a  failli 
de  (demontrer  radmissibilit^  d'nne  pareille  proposition  et 
faillira  toujours  de  l6  faire.  Comme  compagiri^  de  t6l6- 
graphe,  I'intii^Se  se  trouve  dans  la  positibn  de  I'^diteur 
d'un.  journal,  du  publicis'te  (publisher),  et  ifa  pas^lus 
qo^eux  le  droit  d'ecrire  et  de  publiej*  des  libelles  au  dfetri- 
ment  des  citoyens.  Sa  chtfrte  pent  bien  I'obliger  de  trans- 
mettre  les  d,6p6ches  privies  aux  particuliers  k  qui  elles 
sont  adress^es,  mais  he  peut  certainement  pas  la  forcer  de 
comtnettre  des  dSlits  d^clar^s'tels  par  la  loi  et  de  se  fairs^ 
distributeur  de  ces  libelles  qui  constituent  le  d61it.  Le  hovTi 
sens  est  la  qui  s'impose,  et  cela^e  soutieut  pas  la  discus-  T 
sion.  Non,  par' son  faii,|riiitim6e  a  fait  un  tort  grave  a 
Tappelant,  et  en  loi  ell^  est  tenue  de  r6parer  ce  tortou  ce 
pr6judice.  Ainsi/du  reste,  I'a  d6cid6  le  iugemeutde  pre- 
miere instance.  ''-''^'r-'''\  J :/:'   --/r' ' ...:^-''*'''\  '- 

Mais  fut-elle  obligee  ou  jusqu'i  un  certain  poinfi  de-,  . 
bonne  foi,  en  publiant  cette  d6pSche,  ne  derait-ellfr^pas 
divulguer  le  nom  de  I'auteur,  lorsque  le  fait  domma|^able 
lui  6tait  d6nonc6  et  que  le  nom  du  coupable  lui  dtiit^de- 
mandd?  ISvidemmeht  oui,  et  en  ne  le  faisant  pas  Ole  se 
faisait  le  complice  de  celni-ci  et  assumait  la  responsabilitd 
de  son  acte.    Geci  r^pooid  k  la  troisieme  question-  . 

Quant  k  la  qnatrieme,  il  est  facile  de  la  rdsoudr^,  oalr, 
comme  I'atteste  du  reste  le  jugement  de  premidrflL..ihs- 
tance,  I'appelsiit  a  pronv6  tous  les  all6gn68  de  sa  d^larar 
.tidn.  II  a  pronv6  que  cela  I'avait  terriblement  bless^  daar 
son  amour  propre,  sa  sensibility,  et  qnll  en  avait  plenr§. 
II  a  pronv6  que  oe  fait  avait  6t6  da  niitme  k  Ini  nnire 
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dans  sa rdpntation  de  citoyen  et  d'avocat.    Laprenve  est 
'"on  ne  pent  plus  complete  et  pltuKlbrte,  et  nous  sonmet- 
tons  qa'en  pareille  matidre,  la  pahi&tiiii  sotiffre  n'est  pas  TeiHinph^. 
teiiue  de  prouver  des '  dommages  sp^cifiqnes.    Le  jtige 
dans  ces  cas  remplace  le  jury  et  determine  le  montant 
des  dommages.    II  se.  suppose  d  la  place  de  la  personne 
vis6e  par  le  d61it,  prend  en  consideration  son  cfhractdre,  sa    ' 
Jtosition  sociale  et  son  rang  et  accorde  les  dommages  en 
CQn86qnence2    O'est  ce  que  n'a  pas  fait  Vhonorable  jnge   *  '     - 
dans  I'espdce,  mais  nous  sommes  convaincus  qvSd  la  Gour  ' 
sappl6era  on  comblera  cette  lacune  et  accordera  k  Tap-      ^ 
pelant'comme  il  le  demande  par  son  present  appel^  des      °      t 
dommi^es  considerables  et  exemplaires,  toiit  en  confir-    ' 
mant  quant  aux  pri^cipes  le  jngement  d^la  Ooar  Sni^ 
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H.  Abbott,  for  the  appellants  in  the  cross-appeal : — 
The  appellants  contend  that  the  evidence  has  clearly 
established  their  position.  It^s  proved  that  they  received 
this  telegram  from  a  third  party,  the  Associated  Press, 
acting  through  its  agent,  Mr.  Wallace.  They  transmitted 
it  to  the  Associated  Press  at  .Quebec  and  other  points; 
they  could  not  exercise  discretion  in  the  matter  or  control 
the  telegraim  in  any  way.  It,,was  for  the  Press  Acfeocia- 
tion,  and  the  newspapers  Who  were  members  of  it,  to  use 
their  discretion  as  to  Uio  publication  of  the  matter  con- 

7  tawiid"  ill/  the  despatch.    The  Oompaiiy  were  the  mere 
medium  through  whi^  it  was  transmitted,  by  means  of 

,  their  telegraphic  line,  from  one  member  of  the  Associated 
Press  to  another.  They  wtere,  in  fact,  the  machinc^ry  used 
by  the  Associated  Press.  The  matter  sent  tl|irough  them 
remained  private' and  secret  so  far  as  they  werecpncemed.  ^ 
They  divjilged^  it  to  no.  due, 

\  way 

1  absolutely  ignorant  of  the  cont^its  of  the  ^message ;  in 
Ja/nX  it  was  notl  known  to  any  of  fwdr  employees,  ezoe]^  * 
the  opieirators  transmitting  and.  receivtng  the  same ;  wh^, 
of  course,  only  acted  lnechanically*in  soloing.  The  appel* 
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WnTph^  <x>ntend8  that  this  legal  obligation  does  npt  compel  or 

authorize  the  company  to  transmit  libellous  or  defamatory 
ipatter  over  its  lines.    This  may  seem  i^t  a  first  glancd 
somewhat  plausible,  but  examination  will  show  that  not 
•  only  18  It  unfounded,  but  entirely  impracticable.    The 
company  appellants  are  bound  by  statute  under'a  peiialty 
to  transmit  all  messages  in  the  order  received,  and,  Ander 
V  ^  -  the  common  law.  with  all  .convenient  despatch.    On  the 
other  hand,  says  the  respondent,  the-  company  are  liable 
in  damages  if  they  transmit  any  libellous  or  defamatory 
matter  Therefore,  the  company  must  guard  itself  kgainst 
both  of  these  contingencies:  They  toust,  in  the  first  place 
examine  every  telegram  carefolly,  t6  see  thit  it  does  not 
contain  libellous  or  defamatory  toatter.  This  would  entail 
having  a  skilled  and  intelligent  officer.^o  act  as  a  cens^y. 
at  every^office  of  the  company  throughout  the  country  lit 
large     This  man  would  not  only  have  to  be  skilled  a^d 
.     intelligent,  but  ^Iso  learned  in  the  law,  so  as  to  distin- 
pish  whether  matter  wa^  really  libellous  or  not.    For  if 
he  refused  a  telegram  on4he  ground  that  it  was  libellous  * 
the  company  could  b/ made  subject  to  the  penalty  fo^ 

refusing  to  send  It,  should  it  turn  out  that  the  officer  was  • 
mistaken.  Inlhe  meantime,  the  delay  in  examining  the 
different  telegrams  would  naturally  expose  the  company 
to  the  danger  of  their  being  prosecuted  for  the  Penalty, 
for  not  transmitting  inthe^rd^r  received';  or  to  beinV 
sued  in  daqiages  for  the  dplay  thus  caused        ^  i*^ 

The  judgment  in  the  Court  below  says  that  it  is  admit- 
ted by  the  appellants,  and  otherwise  proved,  that  the 
company  received  and  published,  by  transmitting  to  the     , 

members  of  th^  Associated  Press,  the  libel  in  question. 
Now  It  is  certamly  neither  admitted  nor  proved  that  the 
-^company  appellants  published  the  matteran  question 
unless  It.  can  be- considered  that  the  delivery  ofahe  t^ 
gram  to  the  members  of  the  Associated  Press  is*  pubUca- 
tion ;  and  this,  the  applellants  submit,  is  not  a  publicationr^ 
withm  the  leaning  of  the  law,  for  which  fhi^y  rnn  in    • 
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any  way  be  held  liable.  The  telegram  wa»  not  originated     -  '■*. 
nor  «ent  by  them,  but  by  the  ag'ent  of  the  Associatea  Aroh»mbAiit 
Press,  and  was  published  by  its  members  and  not  by  the4Jir'  ''^JT- 
-appellants.    As  well  might  a  postmaft,  Who  carries  and      ""- 
•.  .  delivers  a  post  card,  be^  held,  liable  for  libellous  matter       - 
contained  in  it^  as  the ,  Telegf'raph  (Company  for  thi^t'  con-        " 
tamed  m  the  telegrams  they  transmit.   tBothare  equally 

acting  within  their  l^gal  rights,  and  carrying  out  a  duty 
imposed  upon,  tjhiem  by  law. 

The  judgment  further  siys  that  the  appellants  published         7 
the  hbel  as  many  times  as- it  wife  communicated  to  their 
employees,"  who  r^ad  it,  and  transmitted  it  to  the  Asso- 
ciated Press  at  Toronto.  Ottawa  and  Quebec^    How  can  it 
be  considered  a  publication  to  the  employees  of  the  com- 
pany,  when  they  are  sworn  to  secrecy,  and  liable  to  fine 
and  imprisonment  if  they  divuTge  the  contents  of  an  J 
message?    {Vide  0.  S.  C,  cap.  67,  sec.  16).    If  tbitf.is  to 
be  considered  a  publicatigi,,  it  ip  quite  clear  ^at  the 
business  of  telegraphy  jcoBld  not  be  carried  on  aj|lr  M 
IS  notorious  that  matters  affecting  vitally  b^h  pers^il 
and  commercial  interests  are  daily  and  houriy  "triiusmitt^ 
by  the  telegraph  ;  and  if  such  transmission  is  tocoistitut^ 
a  publiciition,  the  companies  would  be  subject  to  actions 
lor  libel  every  day.    ■  v .  ^      / 

One  of  the  consideratiqps^f  the  judgment  also  is,  that 
the  company  appellants  refused  to  make  knowii  to  thei 
plaintiff  the,author  of  the  libel  before  the  institution  of 
the  present  anit.    The  appellants  are.  unaware  of  any  ' 

pnnciple  of  law  by  which  this  fact  would  makeShem         '        " 
responsible  for  the  publication  of  the  libel  by  the  press 

.  But  It  seems  to  have  been  so  considered'  by  the  leanjed 
judge,  who  has  apparently  adopted  the  theory  of  the  res- 

,|ondent,  that  the  refusal  of  the  company  appeHants  to-  ^ 

disclose  the  name  of  ihe  author  of  the  despatch  ^as  an 
assumption  of  responsibility  for  its*^  contents.     It  has 
already  been  pointed  out  that  it  is  contrary  to  law  and  '      -' 
against  the  rules  and  regulatipns  of  the  company  appet    ;     * 
lante,  to  discbse  the  names  of  the  sendern  of  despatches 
without  an  order  from  flnnrt ;  aad  thia  ia  oertjlitayummt  - 
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proper  arrangement,  and  devised  for  the  protection,  and 

•  Aw»»»mb«uu  in  the  interest,  of  the  pi^blic  generally.    The  appellants 

v.'^lfra^b  c^  therefore  respet^tfully  snbWit  that  their  manager  was  but 

1       ^       acting  within  his  righta,  and  in  accordance  with  his  duty, 

in  reAasing  to  give  the  naM«  of  the  author  of  the  despatch 

as  he  did  ;  and  that  no  responsibility  attaches  to  them  by 

reason  of  such  refusal.         \  .'".       ■ 

The  second  question  which  arises  upon  this  appeal,  is 
the  question  as  to  the  privileged  nature  of  the  matter 
contained  in  this  despatch,  i  The  Oourt  will  observe  at 
once  that  it  is  merely  a  statement  that  an  action  of  such 
and  such  a  nMure  has  beejn  instituted  against  the  res- 
pondent. And  it  may  be  ft  question  as  to  whether  there 
is  anything  libellous  in  the  mere  announcemient  of  such 
a  fact.  But  leaving  that  aside  for  the  moment,  we  have 
to  consider  the  question  of  privilege.  It  must  be  remem- 
bered that  this  action  had  been  instituted,  and  entered 
in  the  entry  book  of  summons  in  the  Prothonotary's  office, 
previous  to  the  sending  of  the  despatch. in  question.  The 
matter  itself  of  the  despatch  is  a  fair  and  uncolored 
%  abstract  of  the  declaration,  in  the  case.    The  entry  book 

pf  summons  is  a  public  register,  kept  in  accordance  with 
the  rules  of  practice  of  the  Stlperior  Oourt.  It  is  true 
that  in  this  particular  case  the  name  of  the  defendant 
(the  present  respondent,)  was  from  inotives  of  delicacy, 
suppressed  in  the  entry  book  of  summons ;  but  that  would 
not  deprive  anyone  of  the  right  of  knowing  who  the  de- 
fendant in  the  case  was;  and  this  of  course  coUdbe 
easily  ascertained  from  theyio/,  or  the'  clerk  in  charge  of 
the  book.  The  law  was  also  not  complied  with  in  not 
mentioning  the  cause  of  action  in  the  entry  book ;  but 
surely  if  t^e  law  provides  that  the  cause  of  action  shall 
be  mentiohed  in  this  public  register,  there  cannot  be  any 
liability  attaching  to  the  publication  of  the  real  cause  of 
-  action,  even  though  the  law  has  not  been  complied  with 
by  its  omission  irom  the  register.  -  ^ 

^^ --^.T^  The  learned  judge  in  the  Oourt  below  has  made  it  one 
of  the  considerations  of  his  judgknent  that  the  respondent 
had  failed  to  prove  that  th6  declaration  in  the  suit  in 


€ 


UMl 

ibMlt 


■\^ 


r  OOTtA  Of  QUBENns  BENCH. 

I  ■■       M  ^[  , 

qneation  formed  pftil  of  the  archivefl/of  the  Ooart,  and 
was  open  to  the  public^    But  the  appelUnts  submit  that,  ^^'J^ 
BO  far  as  the  legat^qnelition  is  concerned,  it  can  make  no  t^iZv^^ 
^  difference  whethef  th(p  causes  of  action  were  as  a  matter 
of  fact  entered  in  tha  public  register,  so  long  a*  the  law     ' 
provides , that  they^s|»ould  be.  The  "person  who  published  ' 
is  merely  carryii^g  out  the  intention  of  the  law  thii^t  the 
cause  of  aotionii  before  the  Superior  Oonrt^  should  be  - 

publicly  known:    Moreover,  it  can  very  little  affect  t|ie  > 

question  whether  the  declaration  had  been  actually  filed 
at  the  moment  tfakt  the  despatch  was  sent,  provided  thalx   ' 
it  afterwards  was  duly  filed  and  formed  p^rt  of  the  r^\^ 
cords  oT  the  Oonrt.    The  fact  reported  by  the  telegraph  ^  ^ 
was  thi(t  the  action  had  been  taken,  and  this  was  true  ; 
and  it  was  a  fact  publicly  known ;  and  a  fact  which  the 
law  permitted,  and  in  fact  ordered,  should  be  publicly 
known.    And  the  defendants  submit,  as  a  proposition  of 
law,  that  the  publication  of  such  matters  is  privileged, 
and  cannot  form  the  basis  of  an  action  at  law  by  the  party 
pretending  to  be  aggrieved  by  the  publication  {Fleming 
V.  NewUM,  I  House  of  Lords  cases,  86& ;  Cotgrave  v.  'Draibt 
AuxSiafW  Company,  8  Irish  reports,  0.  L.  949.    Odgers, 
248-60.  Specially,  UsiU  v.  Hahu,  p.  24'7.  Flood.  189-92). 

In  any  -event  the  appellants  contend  that  the  seifding 
o^the  faiessageui  question,  merely  stating  that  ^ch  a 
suit  had  been  taken,  was  not  a  libel  upon  the  respondent ; 
and  that  no  damage  could  be  caused  to  the  respondent 
by  the  publication  of  these  facta.  How  can  it  be  a  libel 
to  publish  that  which  the  law  says  shall  be  made  public  ? 
The  public  have  an  interest  to  know,  and  the  law  gives 
them  the  right  to  know,  who  is  being  sued  before  tiie 
Oourts.  And  how  much  stronger  is  their  right,  and  how 
much  freatez  their  interest,  when  it  is  one  of  the  public's 
own  represCTitativeA  in  a  popular  assembly  who  is  sued  ?, 
It  wo^d  be  no  iijifonnation  to  say  that  an  action  has 
^been  t*ken  •gau^  so-and-ao;  the  cause  of  thd  actiol 
must  be  known ; /and  the  law  has  provided  thatii^shalf 
beknoWn.    Theg^oie,  the  pnbUcation  of  the  fiMifcvthat 
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"*•       WM  baied,  was  merely  giving  a  larger  meafiure  of  pnblt- 
Aroh.mb.uit  ^.^y  j^  farts  which  the  law  allows  to  bo  made  p«bli<;.    If 
,  TtuSrapiiO^  the  statoments  in  the  declaration  in  the  suit  in  question 
,      were  true,  they  were  certainly  of  a  nature  to  ityure  the 
plaintiff  in  his  reputation  and  character.  But  thepnblica-' 
tion  of  the  mere  fact'  that  the  action  had  been  entered, 
,     surely  would  not  in  itself  be  productive  of  such  a  result , 
and  in  any  case  would  be  a  necessary  consequence  which 
he  was,  in  the  nature  of  things,  bound  to  suffer.    More- 
^  over,  as  has  been  pointed  out,  the  fact  of  this  action  hav- 

ing been  instituted  was  publicly  known  by  its  entry  in 
the  Court  Hou)^  books;  and  by  its  publication  in  the  city 
newspapers  some  time  previous. 

Upon  the  whole,  the  appellai/ts  respectfully  contend 
that  the  judgment  of  the  Court  below  was  not  well 
founded  and  should  be  reversed,  for  the  following  reasons 
chiefly : 

(1).  Because  they  received  the  message  in  question  in 
the  course  of  their  ordinary  business  from  a  third  party, 
and  transmitted  the  same,  as  they  werek  bound  to  do  by 
law  and  by  their  charter,  and  had  no  option  but  to  do  so. 
(2).  Because  the  appellants  were  by  law  oomjpelled  to 
^  receive  and  transmit  the  message  in  question  along  with 

other  telegraphic  matter  in  order  as  received,  subject  to  a 
penalty  in  default  of  so  doing. 

(8).  Because  the  appellants  in  so  doing  i  were  acting 
within  thfeir  legal  rights,  and  in  the  perfbi^mAnce  of  a 
duty  imposed  upon  th«m  bjr  law,  and  in  goqd  faith  with- 
out nialice.  -"  ■/  V."  '■  f-  '.  ■  ■:  -/■.■  •  "-  '  /■  .  -:'  "  ■'■'■■ 
(4).  Because  the  appellants  mer(|Iy  fnhiished  the  me- 
dium through  which  the  despatch  in  q\^tion  flowed, 
and  did  not  publish  or  make  publicly  known  |]he  same, 
which  remained  secret  and  private  while  ni&<der  their 
control.  ;■-'■■■  ^  ■.;■..;::' ■'-  ■"■.*    .^^■.■' 

i(6)i  Because  thtf  matter  in  question  was  meirely  an  ex- 

L-^^     tract  from  a  public  register  authorized  and  ordered  by 

i        law  to  be  kept  open  to  the  public,  and  moreoTer  formed  y 

a  fair  anH  nnoolored  extract  from  a  public  record,  and  Was* 
privilefHed  by  law. 
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(6).  B«i<!au««  the  a»mding  of  Ihe  rafd  ngflMagn  did  not 
ronatitnte  a  libel  againit  the  respondent,  and  was  not  of  a  Ao»h«yh*iit 
natjBw  to  cansfe  him  loss,  damage  or  iiyury.  liS^hL 

DoRioijr,  0.  J.  :— 

This  isj  an  action  updsir  np^ial  circiimstanoes,  and  quite  ^-' 

novel;  very  little  is  to  hie  fonnd  in  the  booths  which 
applies  to  it.    A  newspapijr  correspondent  ^ve  informa- 
tion to  the  telegraph  company  that  an  action  .was  about  • 
to  be  instituted  against  Mr.  Archambaultrxa  member  ot-^T^"" 
Parliament  and  a  Queen's  Counsel.  The  statemefiC  which  ^ 
was  libellous  on  its  face,  was  transmitted  tiy  the  telegraph       • 
company  to  the  associated  press,  Mr.  Archambault  applied 
for.  the  name  of  the  iwrson  who  furnished  the  informa- 
tion, and  the  companjs^refused  to  give  it.    Mr.  Archam-  r- 
bault  then  brought  hi^tion. against  the  company,  and           "  ' 
-got  160  damages.    The  .company  have  appealed  on  the 
ground  that  they  have  done  nothing  wrong ;  that  they 
are  obliged  to  transmit  every  telegram  brought  tothfem, 
and  that  tl^^y  ar»  bound  to  secrecy  by  the  term^ibf  the 
law  itself.    Mr.  Archambault  also  appeals,  oii  the  ground 
that  the  damaWs  are  not  sufficient.                 I      " 

As  to  the  pi'etension  that  the  company  are  boniid  (o 
send  over  theij  lines  evfery  message  brought  to  them,  I 
must  express  ny  decided  dissent  from  such  a  proposition., 
Does  the  law  (mean  that  if  a  man  wishes  to  commii 
a  orimiinal  ofidnce  through  the  instrumentality  of  a 
telegraph  lin»— if  he  wishes  to  order  somebody  to  com- ' 
mit  a  murder,  for  instance — ^that  the  company  are  bound 
to  lend  their  assistance  by  transmitting  his  message? 
Surely  not.  And  if  a  person  wishes  to  telegraph: that 
some  one  hit  robbed  his  neighbours,  is  the  company 
bonnd  to  s^d^'iiioh  a  message  ?  lean  understand  that 
a  company  May  not  be  liable  for  sending  an  iiyarioas 
despatch  iniertain  cases,— for  example,  a  libel  written  in 
cypher ;  but  that"  ih  not  the  case  here.  They  have  lent 
the  aid  of  their  lines  to  circulate  a  statement  which  on 
the  face  of  it  is  iiyurioos  to  f  respectable  citisen.  Beoentlj, 
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■old  a  nowRpapor,  wm  liable  for  pnbliahing  libellona 
inattur  roiituiiiud  in  it,  and  it  was  huld  that  if  he  knuw 
there  waa  a  libel  in  the  paper  when  he  told  it,  he  waa 
responsible.  Hero  an  operator  in  the  service  of  the  com- 
pany read  the  messago  at  one  ^md  of  the  line,  and  it  wa* 
received  and  read  by  operators  elsewhere  on  the  line. 
The  defendants  coald  not  be  ignorant  that  the  statement 
WM  ii^jnrioas.  They  have  published  it  jnst  as  a  news- 
vendor  publishes  a  libel  which  is  contained  in  a  paper 
which  he  aells.  '      ^ 

„  Again,  it  is  pretended  that  it  was  i  confidential  com- 
municatipn.  But  it  was  open  to  all  the  employees  en- 
gaged in  transmitting  and  receivin|f  it,  and  any  one  who 
could  understand  the  tick  of  the  telegraph  might  know 
what  was  passing.  The  law  of  England  as  to  confiden- 
tial communications  is  not  tl^e  same  as  the  law  existing 
in  France.  In  Bngland,  if  you  write  a  letter  to  a  man,  it 
is  a  confidential  communication.  A  moat  so^dalons 
statement  may  be  sent  in  a  letter,  and  there  is  no  action 
becAtise  it  is  confidential.  That  is  not  the  French  doc- 
trine. A  libel  doea  not  depend  upon  the  number  of  per- 
sons who  are  aW^are  of  it,  but  upon  the  occasion.  If  an 
employer  tells  a  person  who  applies  to  him  for  informa- 
tion,  that  his  clerk  has  robbed  hian,  it  ia  a  'oonfidmtial 
communication.  It  is  not  be«au8«  the  statement  is  made 
only  to  one  person  that  it  if  confidential,  but  because  it 
is  a  duty  which  devolvef  upon  the  employer  The  tele- 
graph company  here  ar«i  not  in  a  similar  position.  It 
appears  further,  that  Mr.  Archambault  could  not  obtain 
the  name  of  the  writer  of  the  dispatch,  and  he  had  no 
recourse  but  to  attack  the  company.  They  made  them- 
selyes  responsible  for  the  circulation  of  the  libel,  and  the 
Court  below  rightly  held  them  in  damages.  The  api^pal 
of  the  company  must  tlrorefore  t>e  dismissed. 

'  It  niay  be  observed  that  the  responsibility  of  the  com- 
pany will  depend  very  much  upon  the  terms  of  the  dis- 
patch. If  it  is  ambiguous  in  its  terms,  they  will  n6t 
usually  be  held  liable  :  the  libel  must  be  brought  under 
their  notice. 
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A»  to  thfl  croas  appMl  of  Mr.  irohambault,  |A0  ia  no 
(lottbt  %  very  ■mall  corap«iu«tion  for  •  person   whose  *«'»«y»' 
fcMiUngs  ^svo  b4Hm  greatly  injurt'd.    But  it  most  b^^  born«  VJuSiih^ 
in  mind,  in  a  new  caau  lik«^  thia,  that  tho  telegraph  com< 
pany'a  employees  acted  under  the  erroneoua  impreaaion 
that  they  were  bound  to  tranamit  everything  that  waa 
given  to  them.    There  waa  no  malice,  nor  ia  there  any 
evidence  that  Mr.  Archnmbault  suffered  oile  cent  of  dam* 
Ago.     On  these  grounds  I   would  not  have  disturbed  a  ' 
judgment  allowing  even  so  little  as  |60,  though  if  I  had         'g. 
been  aitting  in  the  lower  court  I  would  have  giveq,  a        ^"^ 
larger  anm  than  that.  In  another  caae  which  I  remember,' 
the  Hon.  Mr.  G^ffrion  was  publicly  accused  oh  tjie  hus-. 
tings  of  having  falsified  a  deed  of  acquittance.     The  ' 
accusation  did  him  no  damage,  but  he  was  urged  by  his 
friends  to  bring  an  action.    He  did  so,  and  only  obtained 
$60.    I  am  not  going  to  justify  this  judgment,  but  I  would    ^ 
be  disposed  to  let  it  stand.    However,  the  miyority  of  the 
Court  are  about  to  give  a  larger  sum. 


CBpss,  J. :— .      , 

The  telegp-aph  company  are  in  the  position  of  simple 
transmitters  of  messages.  Tht^y  <«nable  people  to  talk 
together,  and  so  long  as  it  is  private  and  confidential,  the 
communication  njnst  be  very  ii^urious  iudded  to  make 
the  company  responsible.  But  here  the  telegram  was 
neither  private  nor  confidential.  It  was  communicated 
to  the  associated  press,  and  the  company  in  issuming  a 
different  function  becomes  liable  for  what  is  iiyurious. 
The  question  then  arises,  was  this  message  ii^nrious  ? 
There  is  very  little  in  the  terms  of  the  telegram  itself 
that  is  injurious.  AU  that  is  asserted  is  that  a  lawyer 
received  money  for  a  certain  purpose,  which  he  did  not, 
return :  and  there  is  also  a  reference  to  entertainments. 
There  is  nothing  in  the  message  to  show  that  there  was 
anything  scandalous  in  the  entertainmttitits  referred  to.  It 
is  undoubtedly  a  slander  to  say  of  an  advocate  that  he 
did  not  pay  over  money  he  received,  but  it  is  not  to  be 
visited  with  vindictive  damages.    The  damages  allowed 
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by  the  Oonrt  below  migbt  hare  been  more,  but  not  ne- 
cessarily so.  It  must  be  remenibered  that  the  employees 
,.  of  the  company  are  sWorn  to  secrecy. ,  I  conoar  with  the 
Chief  Justice  in  thinking  that  this  Court  ought  not  to  go 
further  in  the  matter  of  damiages.  *♦  - 

"'    Tessibb,!.:—  *'  "  '■  ^     ■ 

II  s'agit  d'une  action  en  dommages  pour  libelle. 
'  En  f^vrier  1888,  pendant  que  M.  Archambault  6tait  k 
Qn6bec,  remplissant  ses  devoirs  de  d6put6  it  la  16gp[sla- 
ture,  quelqu'un  expddia  de  Montreal  parlavoiede  la 
-  compagnie  dn  tSldgraphe;  intim§e,  une  d6p6che  adress6e 
k  I'agent  de  I'association  de  la  presse.  Cette  d6pdche  fut 
publi6e  dans  les  journanx  de  Qn6bec  et  reproduite  dans 
c^ux  de  Montreal  et  ailleurs. 
'  Ce  libelle  6tait  con9u  comm«  suit : 
'^  "  An  action  was  entered  here  to-day  by  Mrs.  Sylvia 
"  Smyth,  of  this  city,  widow,  to  recover  $915.00  from  Mr. 
"  F.  X.  Archambault,.Q.O.,  M.P.P.  The  amount  includes 
"  an  item  of  #800.00  handed  defendant  for  security  that 
"  the  plaintiff  would  appear  iii  Court  to  answer  a  com- 
"  plaint,  which  she  did,  and  was  discharged,  but  the 
"  money  was  never  returned.  Th^  balance  w^us  for  enter- 
"tainments  in  the  plaintiff's  mansion  for  himself  and 
"Mends,  which;  it  is  alleged,  defendant  promised  to 
"  pay,  but  neglected  to  do  so." 

II  est  dtabli  en  preuye  que  la  femme  en  question  6tait 
une  personne  de  r6putati<m  plus  que  douteuse,  de  sorte 
que  le  scandale  de vait  6tre  beaucoup  plus  grave^ 

M.  Archanibault  demanda  k  la  compagnie  de  Ini  donner 
leHom  du  correspondant ;  elle  s'y  refnsa.  Alors  M.  Archam- 
bault institua  la  pr^sente  action  rSclamant  |25,00(^de 
dommages. 

La  compagnie  a  plaidS  en  substaiice:  Qn'elle  n'est 
pas  responsable  envers  rintim6,  k  raison  de  ce  qu'elle 
Stait  tenue  aux  yeux  de  la  loi  de  transmettre  aux  mem> 
bres  de  la  preside  associde  la  d6p6che  en  question  en  cette 
cause,  commetoutes  les  atitres  dfep^hes  qu'elle  est  tenue 
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moyennanf  an  certain  prix  qa'elle  a  t^n^  eit  que  d'ail> 

leure  la  sabstance  de  la  d^pdche  avait  6t6  prise  an  gre£^e  Awh«mb»uit  | 

deia  Gonr  Snp6rienre  et  exttaite  de  la  d^olaration  de  1ft  :hI!^i,oi. 

demanderesse  dans  la  canse  N6.  1479  de  Henrietta  Sylvia 

Smythe  Andrews  v.  Archambauj^t,  laqnelle  declaration'         ' 

6tait  ouverte  au  public,  et  que  les  faits  y  6nonc6s  avaient 

d6j&  6t6  publics  dans  un  journal  k  Montreal  avant  la  date 

de  la  dite  ddpdche. 

Oe  n'est  ,qu'A  I'enqudte  que  la  compagnie  a  6t6  forc6e  Jl—  j_^_^ 
par  ordre  du  juge  de  donner  le  nom  du  correspoudant.  II 
a6t6  6tabli  qu'en  effet  au  greffe  du  protonotaire  de  la 
Oour  JL  Montreal,  I'avocat  qui  avait  pris  le  bref  d'assigna^ 
tion,  a  montr6  la  declaration  k  ce  correspoudant  qui^  en  a 
pris  nn  extrait,  qui  forme  le  libelle  en  question.  On  n'a 
pas  essay6  de  prouyer  la  v6rit6  du  libelle  en  queiition, 
Paction  qui  le  contenait  a  6t6  subsdqueniment  entr6e  en 
Cour,  iet  plus  tard  retiree. 

La  Gour  Snp^rieure  a  condamn6  la  Compagnie  du  T616- 
graphe  k  payer  $50  de  dommages  et  les  frais.  Les  deux 
parties  out  appel6  de  ce  jugement.         > 

Les  questions  peuVent  se  r^sumer  &  ceci : 

lo.  T  a-t-il  libelle  dans  la  publication/ d'un  extrait 
d'une  procedure  judiciaire  ?  II  faut  faire/la  distinction 
entre  une  procedure  qui  est  decant  la  Gonr,  coram  JueUce, 
in  open  Court,  et  une  procedure  eae  parte/  comme  dans  ce 
casAai,  la  declaration  de  la  demanderessef  non  assermentSe, 
simplement  certifi6e  par  son  procureur  ad  litem,  qui  n'est 
pas  encore  sous  la  vue  et  le  controle  ae  ]»  Gonr. 

Odgers,  on  Libel,  fait  cette  distinption,  Nos.  243,  24*7  et 
260,  tout  en  disaut  qu'il  y  a  eu  des  decisions  difil§rente8. 
Aussi  Flood,  on  Libel,  p.  189  et  finivantes.  ^ 

La  seconde  question  est  de  silVoir  di  la  comimgnie  clu 
t61§graphe  est  jesponsable  pour  la  tjransmission  de  ce 
libelle ;  celle-ci  s-appuie  sur  Wstatut  g6n6ral  d'incorpora- 
tion,  Statuts  Befondus  du  Gwada,  ch.  67,  s.  14,  mais  06 
statut  ne  I'oblige  pas  de  transmettre  toute  d6peche  quel- 
conqne,  mais  seulement  d/ les  transmettre  dans  Tordire 
regu.    O'est  le  aenl  but  4^  cette  clansgy  et  la  p6nalit6  ne 


s'applique  qu'A  Fintervetsion  ou  px6fi§fenoe  indue  dans 


V 


186 


MOmPBEAL  LAW  BBF0RT8. 


m 


5- 


i''#r 


^  MM.       I'ordre  de  transmission  des  dip^cKet.    La  sectioitt  16  ne 

^^"•^•^"^  s'applique  qu'au  secret  k  fttre  tenu  par  les  opirateurs.   Oe 

TaiefimphOou  statnt  ne  pout  justifi^r  la  compagnie  de  transmettre  nne 

d6i>dche  contraire'  aux  bonnes  moeurs  pn  ponvant  consti- 

.tuerou  enconrager  nn  crime  on  an  d61it,  par  exemple, 

nne  d6p^he  chargeant  qnelqa'nn  d'en  tner  on  assaillir 

un  antrCi  ou  de  diffamer  le  caractdre  de  quelqu'iin. 

Sonrdat,  No.,1820,  dit:  "Le  directenr  dn  t^ligraphe 

:„     "  pent  dans  I'int^rdt  de  I'ordre  public  et  des  bonnes  moaurs 

"  refuser  de  transmettre  les  d6p^hes,  sanf  recours  au  mi- 
"  nistre  de  Vintfirieur  ou  du  pr6fet." 

.  II  est  vrai  que  cela  est  dii  &  une  legislation  iwrticulidre 

qui  n'est  pas  en  force  ici ;  mus  cela  exemplifie  le  principe 

■      g6n6ral.    Lamdme  doctrine  se  trouve  enseignde  dans  Te 

traits  "Law  of  Telegraphs,"  Ur  Scott  &;  Jarna^n,  No. 

«   138a:  "  In  the  transmission  of 'messages  for  publication, 

"  especially  Inciters  and  neWfor  the  public  newspapers, 

"it  would  seem  that  telegraph  companies  assuineares- 

«       "  ponsibility   similar  to  that  of  publishers     By  their 

"  agency,  libellona  matter/ would  be  necessarily  brought 

^  "to  the  knowledge  of  Orators,  who  otherwise  would 

"  not  have  cognizance  of  it.    By  thdr  immediate  and 

"  indispensable  agency,  press,  ^eispatches  an^  the  like  are 

"  brought  before  the  public."    -    „     • 

Cotelle,!!  vol.  Des  chemin|^de  ivt  et  de  la  tSlSgraphie, 
p.  466:  "Ledirecteur  dn  tsl^raphe  pent  dans  I'intdrtt 
"  de  I'ordre  public  et  des  bonnes  moeurs  refuser  de  trans- 

^    ■       "  mettre  les  d6p6che8 "^ 

La  Cour  Supreme  du  Canada  seinble  avoir  cpnfirmS  le 
.  ,  m6me  principe  de  responsabilitfi  In  re  Domnum  TebfgnvA 

m   ■"       Compare  '^  Stiver,  10  vol.  Bapports  C.  Sup.,  p.  288. 

II  y  a  unimimitS  de  cette  dour  k  reconnaitie  hi  respon- 
sabilit6  de  la  compagnie  du  t6l6graphe. 

Le  juge  de  premiere  instance  la  pnmonce,  mais  vu  qu'il 

n'y  a  pa«L''de  preuve  spScifiquet^  du  qumium  du  dom^ 

mage  dprouv6  par  le  demandeur,"  dit  le  jugement,  la 

condamnation  est  de  #50  et  les  d6pens." 

Surce  point,  la  mai«Tit&  jj^r^jj^  (;^.»^«^  p^^»  ^i)fii^ 
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La  oompagnie  n'aurait  dA  6tie  condamude  qu'A  one      m 

sosime  nominale  oomme  elle  I'a  6t6,  ai  elle  n'eutpas  ag-  A«i«-h«tt 

grav6  le  mal ;  maia  elle  I'a  fait  en  reftwant  an  demandeur  .SS^%^ 

de  Im  donner  le  nom  de  son  correapondant.  qu'aprds  que      '^^ 

1  action  a  m  inatrnite  4 1'dnqndte  et  but  Tordre  apfidal 

dujnge;  elle  a  aggrav6  aa  position  en  prenant  ainsi  la 

respon8abiht6  du  d6bat  ^t  for9ant  le  demandenr  de  porter 

nne  action  contre  elle.  0  ■.      .-,......■  j 

-^1*8  circonatances  des  parties  doivent  6tre  p^fiS^M;  '^ 

Arohambault  6tait  avocat,  conseil  dela  Beine,  membre 
de  la  16gi8lature.  pire  de  famiUe ;  la  compagnie  dfifende-   ^ 
resse  est  nche  et  pnissante.       ,^ 

Si  IVm  vent  4  I'aveni^^nA^  diffa- 

matoires  soient  tran8n|W|n  bout  du  paya  A  I'autre  par 
les  voiesdes  compag|Bp8graphique8,  il  faut  pronon- 
cerane  sentence  s6neuse:iia  miyorit6  d^  cette  Oour 
croit  quiln'est  que  jniteetlogique  de  prononcer  une 
condamnation  de  $500  de  dommages  avec  int6r6t  deoe 
joMetlesd6pena.    O'est  14  le  jug^metot  de  cette  Cour. 
The  judgment  of  the  Court  is  as  follows  :— 
"  La  Oour,  etc......     ■;.,/:      -.  ,  ,  .■,rV.^^^*^>p 

" Oonsidfen^  qne  le  demandeur^  appelant. v<mBm^i0''Q]':^; 
compagme  dSferiaeresse,  intim§fe,  en  i^parataon  cb  fe.    '  : 
jure  quil  pr6tend  lui  avoir  6t6cau«6e  par  la  t^aittpiifei^^^^^^^^^^" 
au  m<^n  du  t61§graphe  de  la  dite  dfifendetesaeiux  jour-  ■ 
naux  de  la  prease  aasocifie,  et  de  la  pubUcation  du  KbeUe 
d§sign6  et  rapports  dana  la  declaration  en  oette  instance  • 
^^iAmsidfirant  qu'il  est  admia  par  la  dfifenderesse,  inti- 
:  tttSe,  et  autrement  prouv6  que  la  coinpagnie  dSfend^se 
a  re9U  et  pubUren  le  transmeltant  aux  membrea  de  la 
presae  aaaocifie  4  Toronto  et  Ottawa,  dana  la  province 
d Ontano,  et  4"Qu6bec.  ,dan«  la  province  de  Qu6bec.  le 
libelle  en  qtiestion ;  ,.    , 

"Considfirant  que  le  dit  libeUe  est  r6dig6  en  termes 
propres  4  blesser  I'appelant,  dans  ses  sentiments  et  4  lui 
nuire  dans  aa  rfiputation,  dans  I'exercice  de  s«  prof^on  - 
"  Ooi»sid6rant  que  la  dfeferideresie  intimfie  a  plaid«  en 
Bnhwtanoe  qum»-a!eBt^ |m,  raaponsdile-^nveig  le  deman- 
deur,  en  raiaon  de  ce  qu'eUe  «ait  tenue  aux  ^ux  de  la 
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loi  de  transmeipfe  atix  membres  de*la  *pre8«e  associ^e  la 
ArehamMnit  d6p6che  ,611  qliestion  en  cette  cause  comme  toates  lea 
Te'iS^iici  aatres  d^pdches  qa'elle  est  -teiine  de  transmetlre  dans  le 
mdme  prdre  qu'elle  les  refbit  )Bt  moydnnant  an  certfiin 
prix  qu'eliiB  a  refti,  et  que  d'ailleurs  la  snbatance  de  la. 
d^p^he  en  question  avait  6t6  prise  au^eife  de  la  Opur 
Spp^rienre  et  ettraite  de  la  46<^laration  de  la  demande- . 
resse  dans  la  cause  ci^ttpres  digignSe,  qui  ^tait  ouverte^au 

-'  public,  et  que  les  faits  y^nonc6s  avaieut  d6j&  6t6  pu|>li^ 
^ns  nn  journal  a  Montreal,  avant  la  date  de  la  dite  d^> 

-'.^^feche;  :_:,:.•■■'•;■'-.  .  ^  v    .  '  ♦:* 

"  Opnsiddrant  ij^ue  II  ddfenderesse  intim^e'  n'a  pas  jus* 
-tifi6  ies  alli§gations  de  ses  defenses,  et  sp^cia^ement  qu'elte 
n'a  pas  ^rout6  que  la  'declaration  dans  la  cause  No.  1479 

'  de  Damd  Henrietta  Sylvia  Andrews  vs.  Krs.^Xayier  Archam- 

.    bault,  (latSe  le  20  de  f(§yrier  1888,  ^t  rapjtpriable  et  rap- 
port6e  eii  cour  seuljEjipient  le  14  d&  mars  18^8,  form&t    . 
partie  des  archives  deda  Cour,  fut  ouverte  au  public,  k  la 
date  de  la  transmission  par  la  di^^fende^esse  du  {^l^gramme 
en^questiolb-;  '  ^     •"  ^      ; 

.'  "  Gonsiddrant  que  la  -.d^fenderesse  intiqiee  a  public  le 
dit  libelleautant  de  fois  qTi'il  a  6t6  communique  k  ses 
propjres  employes  qui  Tout  In  et  transcrit  ppur  le  trans-, 
'jnettr^  et  en  le  transmejttant  aux  menrolres  de  la  presse 
as80ci6e4  Toronto,  k  Ottawa  et  k  QViSbec ; 

"Gonsiderant  que  la  publication  d'un  libelle^  est  un  . 
d61it  aux  termes  de  la  loi,  «t  que  la  loi,  en  obligeant  la  d6- 
fenderesse  k  transmettre  ndioyennant  paiement  toutes  les 
d^pSches  prit^  qui  Ihi  seraient  appbrt6es  ppur  6tre 
transmises,  n'«  pas  eu  en  vtie  d'obliger  luddfenderesse 

'  intimde  k  tpmsmettre  des  libelles  et  de  paniciper  ainsi  k 
la  coi&mission  4'an  d^lit ; 

'"  OotsidSrant  qu'il  est  prouv6  que  la  defenderesse  inti- 
n^e  "a  refuse  de  fftire  connaitre  au  demandeur  appelant 

^  I'auteur  du  libelle  avant  I'institution  de  la  pr(§sente  pour-^ 
suite,  etqu^elle  en  a  en  cons6qnence  aasumd'-la  respon- 

~     "  uonsiderantqa'il  est  pronvd  que  lu  dumauduur  appu- . 
lant  a  sooffert  des  dommages  considfoables  dans  sa  r6pu-    < 
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tation,  et;qiw  ce  libelle  6tait  de  nature  k  lui  faire  perdre  ''  i««  > 
laconBance  publique  comnie  avocat  et  comme  membre ''*"*^"*»*« 
de  f*  ^ j^l**'*^  •*>  ^^  convnrid'opprobre^^  comme  pAie  T^l^^i^L 

"OonBid6rant  que  d'aprts  notre  syatftme  judiciaire,  il  y 
•a  appiddu  fait  et  da  droit,  et  qu'il  a^partie&t'i  cette       .     " 
Goar  d^6I^yer  oa  dimiimer  le  mon^nt  de  la  condamna-  '• 

tionsnivant  lea  cirdpnstancM  des  parties  .et  la  preuve ; 


.■'i,:IJ 
■  K 


•  ^ 


'■'V 


Oonaidfin^t.quedaM  I'eepice,  lemontant  dela  con-  ,*i 

damiiation  est  insaffisant  et  ^n'est  nallenMnt  proportionn6  * 
k  1«  gn^vitfi  dn  jibelle  et  dti  tort^souffert  par  Tappelaiit; 

KOour  proc^flant  A  Informer  lejugement  dont' est  agpeV 

saroir,  le  jngement  rendu  par  la  Oour  Sup6rietire  4  Mont-* 

ffel  le  dir  avril  1884>  ^  ^    ' 

"Oondamne  la  d6feiidere«s& intim^e  A  payer  au  demup-^      ' 

y    ^ur  appelant,  ]^nr  lesjcanses  6nonc6es  dans  la  dettuinde,  Uy 

'     Ja  Bomme  d^  #500  co,Wde  cette  province,  an  lien  de  celle 

•    de  $50  portfee  audit  jng^meUt  dont  est  appel,  ayec  intferW 

•  V  du  10  avril^884,  etles  dipens  tant  en  Cfour  &e  premiiffe*^ 

instance  qu'en  appelidtssentientibu^Thon.  Sirl.ti.Dorion.^S  - 

J.  0.,  et  M  le  juj^Ordss  quant  k  I'augmenti^on  fles  dob*  !v  " 

mageB.)'S  ;,.  ■.^.;:,,  :f  V  -  ■'     .''-.-'^K.    .  '  * '^   ■■■.;^-^->- 

-  ■•  ■■'^-    -         ■-•""^-  ■■-'"'■■■   "*  J'l'dgnwn^forined.":' 
'  V-'     '^'Otoss  appeal ftsinisied. 
ArdumboMU  ^St.  Louisi  atfomeys  for  appellant!     V 
Abbott;  tha  ^  Abbotts,  uttomeys^for  respondent.  {^    • 

(')  lleaxe  io  appeia  to  the  Privy  Cknmdl  ww  obtained  by  the  Telegraph* 
Company,  but  the  ai^al  Waa  not  proceeded  with.        \  :  "      ,        ^ 


"'Is 


V? 


•V  j  -f^ 


«'. 


.^fl''*: 


r 


^ 


140 


,  * 


.••  ^~J^-    ■    '^  ■  ■'•  ■  ■    "':>'■-.  -■■■■;  ■  r    ■  •     jr 
MONTBXAL  LAW  BKFDBTB. 

■.-■;■  \       -    . 

..  '  September  lY,  1887. 
CbrawDoRiON,  ©J.,  Tiwsibb,  Qros^  Babt,  Ohuboh,  JJ. 
MoEAE  V.  THE  CANADIAN  PACIFIC  RAILWAY  Co. 

Hkld  :-The  ol^ect  of  the  aatignment  of  facta  ia  that  the  jury  may  diter. 
"  T**u  i*^^""*  *"*■  *°  d'«P«»«>b«tween  Ihepartiea.  and  reapeoUog 

which  the  Court  requirea  to  be  informed,  in  otder  todeddethe  quea- 
tion  of  Uw  in  iaaue  between  them.  It  mnat  be  90  fnmed  aa  to  be  auf- 
cienUy  compieheoaiTe,  and  at  the  aame  time  carefbUy  exclude  any 
evidence  from  which  the  jury  may  draw  an  inference ;  and  the  as- 
signment of  facta  in  this  caae  confo^ed  to  thia  rule. 

The  defendants  moved  for  leave  to  appeal  from  an  in- 
terlocutory judgment  by  wlvch  the  following  aBsignment 
of  facts  was  confirmed  : — 

1.  Watf  the  plaintiflTon  the  9th  and  11th  day^  of  July, 
1886,  travelling  west  of  Biscotasing  on  the  defen^t's  riul-' 
way  trains  for  the  purposes  of  his  trade,  with  regular  ticketrf 
issued  to  him  by  defendants  ?  \   '     # 

-  2.  Was  the  plaintiff,  while  travelling  with  said  tickets, 
expelled  from  said  trains  on  the  days  aforesaid,  by  oidiar  of 
the  defendants? 

3.  Wastheplaintiffpreventedbythe  defendants  ««h» 
travelling  al^ngihe  Une  of  their  railway  west  of  Biscota- 
Bing  after  the  11th  day  of  July,  1886  ? 

4.  Were  the  defendants  justified  in  so  ex^B*?  plain- 
tiff from  their  trains,  and  in  preventing  him  from  travel-  % 
Img  along  the  line  of  their  Ailway  west  of  Biscotijsing, 
and  if  so,  what  are  the  reasons  and  grounds  of  such-  jus- 
tification ? 

6.  Did  the  plaintiff  suffer  any  damage  and  lose  wiy  mer- 
chandise or  debts  due  to  him  by  reason  of  being  expelled 

^from  defendants'  railway  trains,  and  being  prevented  from 
travelling  along  the  line  of  railway?  «  S 

^i  6.  Do  yon  find  for  plaintiff  or  for  defendanti|  and  if  for 
plaintiff,  to  what  amount  of  damages  is  he  enMtled  ? 
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This  is  an  appeal  from  an  interlocutory  judgment  ren- 
dered on  the  20th  May  last,  on  an  assignmentof  facts  made 
by  the  Hon  Mr.  Justice  Taachereau  to  be  determined  by 
the  jury  which  should  be  empannelled  in  this  case,  and  on 
a  motion  made  on  the  28d  of  thesame  month  refusing  to 
;  -tevwe  and  amend  the  said  first  mentioned  j^dgient. 
The  assignment  was  regularly  madeNander  Art.  862  of 
the  Code  of  Civil  procedure,  but  M  is  cWended  on  the 
pa^  of  the  appellants  that  .the  facts  assigned  do  not  com- 
prehend  all  the  facts  necessary  to  be  proved: 
Secondly,  because  it  is  vaguQ  and  in  general  terms,  and 

iT'Iri  I?"!  ?  *^*^  Piirtieshad  agreed  to  an  openW- 
diet.  Thirdly,  bedaijae  it  does  n6t  contain  fivers  important 
an,d  material  facts  alleged  byhe  defendants  (appellants) 
m  their  plea.  Fottrthly^ecau|?the  assignment  iiiWmlar 
and  does  not  include  all  the  facts  which  by  law  shoSdbe 
enquiredintoand  passed  upon  by  the  jury  on  the  issues 
raisedbetween  the  parties.  Rfthly,  because  the  assignment' 
of  facts  virtually  decides  the  issues  to  be.  tried,  and  that 

! V        *  """'^^'.W  **<>*  *o  t«  reuje^kMe  by  the  final 
judgment,     -■'■   -."''^^^^  ^       \ 

The  action  is  virtually  one  for'b>each  of  contract.  The 
plaintiff  (respondent)  alleges  that  he  was  a  trader,  that,  as 
«uch  he  hadTbe^ii  trading  along  the  line  of  the  appellantk* 

,  railway  , for  some  two  years  ;  that  he  had  during  this 
period  paid  the  appellants  large  sums  of  moiiey  for  freight  ' 
°  **>r*°^**'^^  own  passives  over  the  line  of  their  rail- 
way ;  ffiat  he  had,  on  the  faith  of  this  continuing,  built  up 
an^exteMsngeiride,  had  brought  in  large  quantiti^  of  febods 
Mid  stored  them  fi)r  sale  along  the  line,  h^  given  exten- 
sive  credits  east  and  west  pf  a  placQ  called  Biscotasing  on 
the  line  of  said  railway ;  that  hearing  that  appelltots  were 
going  to  take  thd  trade  into  th^wn  hands  or  p  Jit  in 
the  hands  of  one  of  their  own  agents,  one  ^arry  Abo^t, 
he,  the  respondent,  repaired  to  the  Railway  to  viS  the 
places  where  his  goods  were  stored,  in  order  to  sell  them 

JlJewa  Pa-at-a-sacHficOraadrtoet^feet  ' 
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and  that  whtUi  in  possession  ,of  a  ticket  and  whilst  tra>- 
Telling  on^he  line,  he  was  forcibly  ejected  at  a  place  called 
Nemogesenda,  and  subsequently  allowed  to  i-esume  his 
journey,  but  that  two  days  after w<urdfli  at  Ke^ogama,  he  , 
was  again  forcibly  expelled,  at  a  place  where  there  was  no 
shelter,  and  that  finally  he  was  allowed  to  again  enter  upon 
the  line,  and  was  conveyed  to  some  point  eastward  when  ii 
suited  the  appellants'  pleasure  to  allow  this  to  be  doi^e ;  thai ' 
thus  he  suffered  much  personal  discdfeifort,  his  trade  was   - 
destroyed,  his  goods  and  credits  lost,  and  he  claims  damages 
to  the  extent  of  |22,628.90|  and  files  a  bill  of  particulars 
shewing  how  this  is  madd  upi.  >. 

The  api^ellants  meet  this  by  a  lengthy  piea  in  which 
they  set  up  that  the  portion  of  the  line  of  railway  alluded 
to  by  the  plaintiff  (respondent)  was  under  construction  and 
incomplete,  and  not  accepted  by  the  government,  and  not 
yet  opened  up  for  the  conveyance  of  passengers  and  freight ; 
that  they  had  large  numbers  of  men  in  their  employ 
(about  8,000)  who  were  di£Bioult  to'control  if  perinitted  to 
obtain  intoxicating  liquors,  and  that  if  they  obtained  such, 
the  work  of  construction  was  interrupted,  and  loss  and 
damage.occasioned^;  that  under  the  authority  of  the  law, 
the  district  traversed  by  the  part  of  the  Railway  alluded 
to  by  the  {>laintiff  was  proclaimed,  anjd  the  sale  of 
iiitoxicatin|^  ^rink  therein  prohibited ;  that  notwithstancl- 
iiig  this,) proclamation,  intoxicating  liquorsiwere  snrrepti- 
-  tiously  and  illegally  introduced  into  th^jtehitory  in  ques- 
tion, by  persons  pretei^ding  to  be  traders  and  pedlers, 
and  that  the'  respdndent  (plaintiff)  was  one  of  thbse  who 
tl^us  acted,  and  t^at  on  two  occasions  prior  thereto,  the 
'plaintiff  Kad  been  duly  tried  and  convibted  of  the  offence 
of  introducing' 'in^  selling  intoxicating  liquors,  contrary 
to  law,  and  was  duly  punished^  for  such  misdeeds; 
that '  the  jippellai^ts  gay»  public  notice  that  no  traders 
'or  pedlei^  would  be  allowed  to  travel  on  their  cars  , 
west  of  Sudbury,  nor  allovi^ed'^n  their  right  of  way,  nor 
pn  their  to  be  road,  nor  in  ^r  about  their  buildings, — ^that 
the  railway  was  only  run  for  the  cbnvenienoe  of  the  ap-* 
pellfunts,  their  agentji  and  w<HrI^en,  and  that  they  werff^ 
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tjot  bound  to  carry  anyone  they  did  not  wish  to  carry  ;-,- 
and  that  they  had  a  right"  to  eject  whomHoever  they 
thought  proper  to  refuse  to  carry  ;  that  the  plaintiff,  ille-  «  '"•^o. 
gaily  and  without  defendants'  knowledge, -got  upbn  the 
can  on  th«  daCe  in  question  (9th  July),  going  towards 
Nemogasenda,  and  there  voluntarily  disembarked,  and 
thAt  he  was  not  ejected  therefrom ;— that  on  the  11th  July 
he,  (plaintiff)  again,  in  violation  of  the  compaiiy's  notice 
and  rules,  and  without  its  knowledge,  entered  its  cars 


going  towards  the  18th  siding,  wlien  he  was,  a  few  imiles 

from  Nemogasenda,  by  one  of  the  appellants^  employees,     o         ^ 

requested  to  leave  the  cars,  which  he  did  without  any      < 

force  or  compulsion  being  used,— that  he  afterwards,  on     '         / 

application  for  permission  to  embark  on  the  cai's  ill  ordcP^ 

to  leave  the  country,  was  permitted  io  do  so,  etc.  ^ 

The  appellants  allege,  moreover;  that  they  tJarried  goods  , 
which  the  plaintiff  requested  them  to  carry  "without  delny,     '        * 
and  moreover,  did  carry  out  from  the  country  any  gobds  '^        ^ 
which  the  plaintiff  requested  them  to  eairy  after  the  said 
11th  July,  free  of  charge ;  and  the  appellants  Sfther       '     . 
plead  they  are  not  guilty;  and  also  file  a  defense  mfait. 

In  addition  to  a  ge^eral  reply,  the  plaintiff  filed  an 
answer  in  which  he  says  that  inasmuch  as  the  appellants 
continued  to  allow  traders  to  travel  over  their  lines  after  | 

the  notice  of  28r^  July,  1884,  they  treated  it  as  bewg  null 
and  void  and  ol  no  effect,  and  it  was  90  considered. 

These  were  the  issues.    Jlach  of  the  parties  furnished 
the  Judge  with  a  statement  of  facts  which  hew  it  thought      ' 
should  be  submitted  to  the  jury,  and  the  Jud^e  acceptiri^ 
neither,  and  as  required  by  law,  assigned  the  facts  to  be 
submitted  to  the  jury,- and  they  are  as  follows — {See  facts 
above.)    ' 

I  think  these  facts  covfej  aU  the  facts  upon  which  the . 
jury«  should  be  required  L  pass,  in  order  to  enable  the 
I  Court  fo  determine  the  isMues.   What  it  ip  essential  to  de- 
termineis:—  '    I 

Did  the  appellants  undertake,  as 'carriers,  to  convey  the^ 
"^iff  from  one  point  of  their  railway  to  annthfl^r 
W^  that  undertaking  liolated  by  the  defendants ,  (ap-     ^ 
pellants)  putting  plaintiff  off  the  train  ? 
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Wm  the  expulsion  jastifled,  and  if  bo,  vrhtA  were  the 
reaaoiiR  or  gronndH,  in  the  opinion  of  the  jary,  which  \vM' 
tiiied  such  expulsion  ? 

Did  the  plaintiff  so^r  any  damage  and  loss  as  alleged 

by  him?  '     ;    ^-^     '•         'l*-" 

And  whether  the  jury  find  for  ptaihtiff  6r  defendanta, 
and  at  what  amount  do  tjiey  asieaa  damagea,  if  they  found 
for  plaintiff?    • 

The  object  of  the  assignment  of  Sftots  is^  that  th«  jury 
may  determine  a}|  the  finite  Tacts  la  diH>ate  between  the 
parties,  and  respecting  wliich  the  Court  requires  to  be 
informed,  in  order  to  decide  the  question  of  law,  which  in 
in  issue  between  them,  viz.,  whetfaw  the  plaintiff  is  or  is 
not  entitled  to  recover,  and  it  must  be  so  framed  aa  to, be 
sufficiently  comprehonsive,  and  at  the  same  time  careAally 
to  exclude  any  evidence  froni  which  the  jury  may  draw  an' 
inference.  Fide  Adams,  Treatise  on  Trial  by  Jury,  pp. 
881,  886,  887-89r 

We  conclude,  therefoiPCir  that  in  the  said  assignment  of 

the  Court  below,  there  isjno  vagueness  or  indefinitenefis 

in^the  facts,  no  leaving  the  verdict  open,  no  supprefsing 

of  any  fact  material  tb  be  known,  no  suggestion  of  evi- 

;  dence  made  to  ishe  jury,  although  there  is  much,  and  in 

the  opinion  of  the  Courts  justifiable  suppression  of  a  great 

deal  of  matter  upon  which  one  at  least  of  the  parties^ 

seemed  tp  desire  an  expression  of  opinion  fh>m  the  jniy, 

but  which  the  Court  has  no  interest  in  being  informed 

upon,  nor  which,  if  passed  upon  by  the  jury,  would  altet 

the  position  of  the  parties  towards  each  other  oil  the 

'  issues  joined  between  them,  such  as  suggestions  11  to  20 

of  defendant's  suggestions,  and  perhaps  suggestion  No. 

12  of  the  plaintiff.    Under  the  circumstances,  and  on  the 

record  as  we  find  it,  we  are  of  opinion  that  the  appeal 

should  be.  rejected,  and  it  is  rejected  accordingly  with 

_co8t8  (^gauust  the  appellant.  /  7 

^7 ■"■;■■■•"'■■:/ \v-^:^  ,,.■:"■"  ...■,-;--■■"--;;  ||j,|j^^  rqededv.  ■ , " 

'    Abbott,  Tait'^  ilftWto,  for  defendant  moving.  / 
'    Joa^  ^  Dandwandj  eqntra.  , 
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te  November  18,  1888. 

^    ;^      -    -  Coram  Ouvam,  L^ 

Bx  parte  OHAftLBB  I.  DfelttLr.  petitioner  for  writ  of 

-l^mmion-  n^beatrihrjm.  -JuriuiicUon^^  commU^ 
Magistrate— Porg9rjf—''AcamntabU  Bectipt  "-JI  S  dl  > 
166,  •.  29— AUeratitm—CWetHon,  AdrnMbUU^' 

q^In/brmalities  ^  Prootdw,  -  '^^ 

8«I  of  Ctawl.  (8«5t  6  of  tb«  Ext«diUon  Act,  R  a  cb.  M2)  2d 

J^^T^"  ^  **»^*"°°  Act.  within  th,  ProTln«s"«d  S 
dewribMhimwIfin*  w«mui.  of  oommltmMt.  m  "•  jS^TmLu! 

'»  ~*"»°«°K.  «I»n  •  PetlUon  for  A«ftea#  ««p««^  whrthw  the  dSmSon 
of  th.  prisoner  i.  I.wful,  the  Coart  orJadge^ST^T-Kr  tS 
commitment  only  if  then,  be  m«ifc.t  .«,  jftbe  ««ScSt  ^f 
Uie  oommlMioner  had  joriKliction,  ukI  then  wm  le«d«SLi«: 
befo«  him.  which  might  joetlfy  .  oJmmlttrS.^^LJ?^^X 

crS^ 1 2:;^"'J^  *T^  '"*  •*  «*^'  b.ib«  the  .lam 
SeSih^^^J' '  '•"'*  ~°""'»»?^*'  »»>•  Pri«»er  wlU  not 

4.  (Anprofing  thedeoiiioa  of  Mr.  Bioax,  llLeg.  Newi.  SffluJ  A  ,!t»^«^*.    J 
£j|oco«nt.  each  M  i.  „K»ived  by  .'  b.^ft^'Si^Lt£tX 

-^^;*^*^"JL''?^'*^  •o«h:"«oooontd,I.  iw»ipi,-m«ia  by 
tpjifcUow  employee,  no  director  of  the  b«k  b«li>g  p^MTtaS 
rSJ^^L^T? H«th«rity;  «d  when  ^ch^SbSTh  mS 
-^\!;'*  *i»r"***  *»'»«  hdd  out,  «d  efker  the  «w«edT« 
Z^^f*!?*^^.*^  that  he  did  not wirii  repSto  ^ 
oinoton,  it  ii  admiMiUe  in  evidence^  *«»««»  uie 

<k.InaoMeoffoi»Biyit  lanot  neoeeMryton»o«ih«L«.i  i^-«—     .- 
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ltOirFltliT<  T.AW  WOTOWM. 

7.  ThA  omiaiioo,  In  Um  jnnU^of  th«  pUMwhsra  Um  dapotlMoiM  w«iw 
tekitii  M  not  niAt«ri«l,  w\imn  ttia  pWM  !■  m«nUoD«d  In  Hl(«  liMainii 

«or  nianfln,  and  is  utIiflrwiM  csrtilUid  Ut.  > 

flM  iMSt  that  «n  indtotniAnl  for  AmboulniiMnt  tiM  ))MII  fixind  affMinat 
the  aoniiMil,  in  th«  sUto  from  Vrhlcli  K«  (kil,  doM  luA  pnvwt  A  dfr- 
^    mwicl  b«in((  m««l«  for  hii  •dn»n«l«r  ftJT  foruBry.         .      i«t  / 
f>.  An  dtormtioo  of  a  writing  or  "  soonantAble  nwofpt,"  niMi«  to  flovef  m 
tnad  pravio<wly  oommlttod,  la  •  totfiuy,  iboofh  no  aiOMjr  wm 
toksn  at  that  tlm*.  '  '  ".  I''...  "  /         /    -    ' 

la  In  procnwlingn  for  the  oxtrailitlofi  of  a  fbifftiva,  •ifWfeHflt »  flfflitt«d1ct 
that  of  tha  pr«««cutioo  i»  not  admiuible.  Tha  aoqtiawl  \»  oniy 
•ntitled  to  allow  Ihat  tha  oAnoe  cbar|«d  la  not  a  orlm^  nMntionod  In 
tha  treaty.  j. 

Ghuboh,  J.:—  - 

The  petition  for  this  writ  yr9M  preaentWI  i6  me  Iwre 
under  the  proviaionii  of  chapter  96  of  t^e  Consolidated 
Statutes  of  Canada,  sections  d  and  2,  which  ptovide.^the 
former— that  all  persons  detained  in  ai^  prison  in  Lower 
Canada  shall  of  right  be  entitled  to  demand  and  oj^tain 
from  the  Court  of  Queen's  Bench,  6t  from  the  Superior 
Court,  or  any  one  of  th6  judges  of  either  of  the  said 
Courts,  the  writ  of  luUmat  corpus,  amd  the  latter  provides 
for  the  bringing  of  the  prisoner  before  the  Court  or 
Judge,  and  for  the  expense  of/doing  so  (which  is  to  be 
borne  by  the  petitioner),  •.ndjtor  the  delays  to  the  return 
to  the  writ.  In  this  case  th6  distance  being  over  thirty 
leagues,  and  not  above  siity  leagpies,  the  delay  allowed 
liy  the  said  Act  is  twenty  days. 

The  facts  and  oiroumstances  of  the  case  are  fully  set 
forth  in  the  judgment  pronounced  by  Mr.  Commissioner 
Bioux,  and  are  to  be  ^und  reported  in  the  Legal  News  of 
October  18th  And  20th,  (Vol.  11,  pp.  828,  829)  together 
with  the  reasons  for  that  judgment,  and  I  do  not  think  it 
ne<5es8ary  to  do  more  than  read  them  as  therein  set  forth. 
The  crime  charged  ftgainst  the  prisoner  is  forgery.  It  *•  is 
"^leged  to  have  been  committ^  within  the  jurisdiction 
-  *'of  the  United  States  of  America;  the  corpus  delicti,  is 
"  what  is  called  an  aceountabte  recript.  The  evidence  afr  it 
•'now  stands  consist  in  the  Allowing  facts  r—Up  to  the 
"middln  of  April  Itot,  the  atiowwd  W<lf  •"  flmployae  of 


"the  National  Park  Bank  of  New  York,  and  held  there^ 
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t!i«  potition  orMtiitwit  oMhiAr.    la  th«t  •itotiion  H 

wm.  cuntomary  for  him  to  receivw  iUt«menU  of  •ooouaU 

from  th«  div«r«  bank-  which  had  htuiafm  oonneotiona 

with  his  6wn,  in  acting  aa  Uioir  conreapondonU.    Theae 

»ooounta  ware  r«oeived  monthly,  and  in  the  early  part 

of  jhe^onth.    They  cpntain  an  acknowledgment  of 

unrtiAtoa  itema,  anoh  aa  drafta,  oheqoea  and  notea 

whiok  had  been  aunt  to  them'  for  oollMtJon  by  tb« 

II  Park  Bank ;  thia  waa  the  tsietkt  aid*  ^"™^^ 

**They  alao  contain  a  debit  fide  com 

••turned  aa  unpaid,  proteat  feea,  caaU 

"The  Farmers  and  National  Bank  of  Bal? 

"the  corruapp^dinff  bai.k«.  and  the  fo^^- «  «„,gea  u 

Hare  been  committed  in  connection  with  their  aUte- 

ment  of  account  for  the  mopth  of  M«rch  laat.    The 

tomneactiona  between  the  two  banka  appear  to  have 

been  extenaive.  and  for  that  month  exceeded  half  • 

million  of  dollara.      Between  bankera  and  their  em. 

ployeea  theae  monthly  atatementa  were  called  aeammti 

^curnnt:  in  the  information  in  thia canae  they  are  termed 

accountable  receipts,  e^nd  their  alteration  ia  claimed  to  be 

»  forgfery  under  section  29  of  our  Forgery  Act.    Section 

•    46  M  also  quoted  in  support  of  the  informaUon.    It  ja 

•ISO  claimed  to  be  a  forgery  at  common  law  " 
^••The  manner  in  which  the  forgery  waa  e'ffectetf^^  will, 
be  found  fully  described  in  Mr.  Oommisaioner  Eiouk'a 
judgment,  and  I  need  not  repeat  it. 
A  very  protracted  and  extended  enqudte  waa  mad«^lid 

^t^XiSr  ^'""^^^^  t'  "^'''  *^  *^^  "^^"^ 

fH^?^  *\*  '^^""^^  ^«l»y  fi««d  by  aection  12  of  the 
Extradition  Act  the  pnaoner  applied  for  «  writ  of  habeoi 
corpw.  and  the  priaoner  being  brought  before  me.  there 
^'e^ttr.        *'  ""'  ^^^'^"'  -^^  •PPe^.  to  mi  ^Z 

Firrt :  Is  the  commitment  or  oommitmenta  valid? 

Seoc^:  Does  the  evidence  sustain  the  charge  set  forth 
m  the  iSbmmitment.  via.,  forgery.;  o^^nld 
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having  been  illegally  admitted,  or  as  being  illegally 
obtained? 

Third :  Is  the  offence,  as  shown,  an  extraditable  one  ? 

The  first  objection  taken  to  the  commitment,  fHDhedale 
B,  is  that  there  is  nothing  on  the  face  of  it  showing  that 
Mr.  Rionx  had  jurisdiction  in  the  matter.  I  apprehenc 
that  the  meaning  of  this  objection  is  that  as  Mr.  Bioui 
has  described  himself  as  "a  Judge  uMer  the  Extn^tion 
Act  "in  the  body  of  the  commitment,  schedule  B,  and 
has  signed  the  said  commitment  as  "a  Judge  under  /the 
Extradition  Act,"  and  inasmuch  as  Mr.  Rioux  is,  de  facto, 
neither  a  judge  of  one  of  the  Superior  Courts,  nor  pf  one 
of  the  County  Ooi(rts  of  any  one -of  the  provinces  6f  the 
Dominion  of  Canada,  but  is,  de  facto,  a  commissioner  who 
has  been  appointed  for  the  purposes  of  /'  The  Extradition 
Act "  under  the  authority  of  that  Act,  and  under  ihe 
Great  Seal  of  Cani^a  (vide^ect.  5  of  cap.  142  of/  the  B.  S. 
of  Canada),  he  had  no  authority  to  ai^sume  the  style  of  "  a 
Judge  under  the  Extradition  Act,"  that  the  Assumption 
being  unauthQrized  by  the  law,  he  assumect  to  act  in  a 
quality  he  did  not  possess,  and  that  therefore  the  connpt- 
ment  is  illegal  and  null,  his  true  quality  b^ing  that  m  a 
commissioner.   •  •   .  /         ''       ^ 

This  objeption  is  met  by  the  prosecutor^  by  a  reference 
to  the  jaiter's  return,  which  includes,  \n  the  "  cause  for 
detaining"  the  prisoner,  the  schedule  C,  and  which  ^^ 
another  commitment  for  the  same '^offence  as  that  set 
forth  in  schedule  B,  but  Which  purpo^  to  be  giveifby 
Mr.  Bioux  in  his  capacity^  "  a  Judge  under  the  Extra- 
dition Act,"  to  wit,  it  adds,  "  a  con(mibsioner  appointed 
"  under  the  Great  Seal  of  Canada  tqi  act  judicially  in' 
"  extradition  matters  under  the  said'  Act  within  t^ 
"  Province  of  Quebec."  This  comiiaitment  is  signed^  "  A 
Judge  under  the  Extradition  Act/'  *' 

In  uiswer  to  this,  the  prisoner's  counsel  object  to  its 
being  received  and  considered,  because  they  say  it  was 
delivered  to  thejuler  after  the. ^fteeu^yAJOfie&tia^ed^^m 
section  12  of  the  Extradition  Act  had  elapsed,  and  six, 


days  after  tjlie  habeas  corpus  was  delivered  to  the  jailer. 
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And  moreover  they  say  schedule  C  does  not  purport  to 
be  an  amended  order  or  commitment,  but  is  a  commit- 
ment denow,  and  that  this  is  shown  %  the  iact  not 
alone  of  the  different  or  additional  tiile  mmaed  by  Mr. 
Eioux,  but  also  by  its  date,  wTiiuh  is  that  of  the  20th 
October,  whereas  the  date  of  Schedule  ^  is  the  4th  of 
•October.       ■■  --  ■  :-:f^^:]pyy\,     ■^#^■^^' •  ■■ 

I  may  observe  here  that  the  jailer's  *«tuitt'ihows  that 
the  commitment,  schedule  6,  was  in  fact  delivered  to 
him  four  days  after  the  writ  of  habeas  corpus  ^m 
delivered  to  him»  which  latter- was  so  delivered  on  the 
16th^y  of  October.  ,^ 

It  1^11, 1  think,  be  convenient  here  to  dispMe  of  the 
question  whether  the  first  commitment  was  sufllcient 
quoad  the  quality  assumed  by  Mr.  Rioux,  and  if  not, 
whether  it  was  made  good  by  the  second. 

I  observe  iu  the  first  place  that  4t  is.  generally  necessary 
as  a  matter  of  information  to  the  Judge  issuing  the  writ 
o{  habeas  cor/>tts,4hat  he  should  have  information  as  to  the 
authority  of  the  committing  magistrate,  in  order  that  he 
may  consider  whether  the  deytention  is  unlawful,  and  this 
may  and  usually  does  involve  the  necessity  of  the  party 
or  authority  committing ,  that  stich  authority 'should 
appear  and  be  claimed  as  it  were  in  the  body  of  the  com- 
mitment; bi^  when,  for  instance,  a  court  of  superior 
jurisdiction  c<tt^t8,  all  the  authorities  are  agreed  that 
such  authority  need  not  appe«tt  on  the  face  of  the  oQm- 
mitmeat.  r.'.  ■■■■■'       ■'  v'    ■"■■■„.■'":,-;;,;;■;■' 

TbiB  might,  if  it  were  not  for  what  t  am  about  to  say, 
require  of  me  to  consider  the  question  of  superior  and' 
mferior  jurisdiction,  and  the  relation  which  Mr.  Rioux' 
acting  under  the  Act  would  bear  to  the  mattfi^but  I  do 
not  think  it  necessary\|  should  do  so  on  this  occasion, 
and  for  this  reason :— Section  5  of  the  ^tradition  Act , 
declares  that   the  judges  of  the  Superior  and  County- 
Courts  are  authorized  :toiiGtj^^  m  extradition 
g***f5»  ^'i^  *>^e  province  where  they  exercise  their 
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purpose,  and  theae  persons,  viz.,  the  ijudges  and  commis- 
sioners, are  by  the  same  sentence  invested  with  the 

'  authority,  and  declared  to  be  "  authorized  to  act  judicially 
"in  extradition  matters  under  the  Extradition  Act,  within 
"the  province"  for  which  they  are  appointed.  Now  it 
appears  to  me  that  ^  person  appointed  under  the  G-reat 
Seal,  and  authorized  to  act  judicially  as  regards  process 
under  a  special  law  is,  quoa4  the  process  taken  under  that 
special  law  and  all  proceedings  authorized  by  it,  "a 
Judge,"  and  the  circumstance  that  he  is  a  Judge  in  another 
court,  and  appointed  under  another  lawgtp  that  court, 
neither  makes  hfin  less  or  mo|re  a  Judge  in  mattera 
undiit  the  special  Act  than  any  other  person  appointed 
nindor  it  would  be,*  although  such  other  person's  com- 

'  mission  issues  under  the  A^t  in  question,  and  hence  he , 
is,  p^lrhf^ps,  more  appropriately  styled  a  commissioner, 
idtholigh^liQ  is  declared  by  the  Act  itself  to  be  %  Judge. 

Ift^ini  t«bt„  in  this  conclusion,  then  Mr.  Rioux  ^in 
aeporibing^^nijtelf  as  he  did  in  the  commitment,  sci^^e 
%  niel^ly  de^lf^red  he  was  what  the  statute  declareff^e 
BhoWil  p<MMi»s,  "the  powers  of,  viz.,  the  authonty  or 
powel- to  aftt  judicially  in  extradition  matters,  and  if  it  is  ' 
adipltted,'and/|X'#n't  understand  that  it  is  seriously 
controverted,  %H\  Mr^^ioux,  in  all  that  he  did  in  this 
matter  up  to  4nd  inclusive  of  the  commitment  on  the  4th 
of  October,  was  acting  under  the  provisions  of  th^  Ex- 
tmdition.Act,  I  dontjaee  that  there  is  any  reason  for 
qoa^Unjf  the  fcojpajAient  on  that  grouud.  :  . 
Beside*, , Mr.  KolilkW  been  duly  ga^^tted  a  commis- 
sitmer  under  the  Extradition  Act.  I  am  bound  to  take 
judicial  cognizance  of  that  fact,  and  hence  I  know  that  in 
this  province,  Mr.  Rioux  may  exercise  judicial  authority 
underthe  Act,  and!  think  I  am  bound  by  thiit  know- 
ledge..                                                        ■■ .-:l-^.v_-. 

Again,  if  I  look  at  liection  20  of  the  Act'I  find„Uiat  th^ 
forms  in  the  second  schedule  of  the  Act  air^ "declared 
sufficient  and  that  "  they  shall  he  deemed  valid."    Mr.' 
"Mohx  hai~^lowed  on^bT  ffiosd  roTms,  and  Ibllowed 
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its very  terms  by  Mr.  Bioux,  should  or  €«#1  declare  that 


*     ''""';    S 


'^^^ 


■  t/ 


w 


(X)UBT  OF  QUBEICB  BEatCH. 


invalid  and  insufficient  which  by  the  staftnte  is  deolkred 
sufficient  and  viflld  ?  I  think  not.  Besides  I  am  in- 
terpreting a  treaty  as  well  as  a  statute.  Section  8  of  the 
Extradition  Act  declares  that  the  statute  shall  be  so  read 
and  construed  as  to  provide  for  the  ezeciutioni  of  the 
treaty  arrangement,  and  I  cannot  tl||nk  that  ii  intei^ 
national  conventions,  where  the  utmost  good  faith  is 
presumed  to  exist,  not  alone  whem  itntering  into  the 
covenant  or  arrangement,  but  in  its,  execution  aftepvards,  - 
I  don't  think,  I  say^  I  would  be  justified  in  travelling 
Very  far  afield  to  find  technical  objections  to  prevent  ot 
thwart  the  manifest*  intentions  of  the  high  contracting 
t>arties,  always  presuming  .that  ^h^' so  doiiig  1  am 
jealously  watching  over  the  liberty  of  the  subject  and 
the  honor  of  the  flag,  which  secuii(tok  liberty  to  pH  who 
are  entitled  to  its  protection,  whether  Ittizen  or  alien. 

r-need  not,  holding  these  viiews,  discusefthe  question 
whether  I  could  receive    evidence    <UiuHde   as   to    the  . 
authority  of  Mr.  Rioux,  or  read  the  affidavk  tendered  by  n 
the  prosecution,  which  has  been  prepared  ^  Mr.  Bioux, 
or  look  at  his  coihmission^  naming  him  a  compissioner 
under  the  Act— nor  is  it  necessary  for  me  probably  to 
enter  into  the  question  whether  Mr.  Rioux,  sitting  as  a 
commissioner  iii  eitradition,  is  dr  is  not  a  Court  of  inferior 
jurisdiction  qnoad  Myself,  sitting  here  as  aJw|ge-of«ie 
Court  of  Queen's  Bench,  who,  under  t^  piovisic^lof 
chapter  96,  has  granted  a  writ  of  habeas  corpus.    In  fact,  I 
think  the  expressions  vCfeurt  of  superior  jnrildiction,  and^, 
Court  of  inferior  jurisdiction,  unless  carefully  kepj  within 
their  legitimate  meanings,  are  very  well  calculated  to 
mislead,  and  that  the  decisions  which  are  quoted  as  t^i    - 
the  revisory  and  amendatory  powers  enjoyed '|>y  the 
former  over  the  latter  are  likely  to  be  misleading.  "^ '  . 

I  do'not'oonsiderthatmWtters  of  extradition,  a  com- 

missioner  in  eitraditipn,  acting  under  the^  auihotity  of 
the  Act  and  within*  its  sjuope,  is  one  whit  less  cloth«d 
with  authority  than  any  Superior  or  County  Court 
j><%e  would  be;  and  1  aajBotthink  that  a-Jndg«  of  the 
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hw  actd :  but  when  aasaming  to  act  m  a  commlsaioner, 
he  does  something  which  is  ultra  virn  of  his  poweis  or 
otherwise  acts  illegally,  then,  and  then  only,  do  the 
Superior  Courts,  ty  their  writs  of  error,  ^(jMwron  and 
habeas  corpus,' or  the  Judges  who  ,may  legally  issue  4hem| 
become  seized  with  re^sory,  amendatory  or  appellate 
powers.'  „ 

"In  this  matter,  I  would  like  toadd,  I  am  simply-  deat- 
in|r  with ^the  question  of  the  "unlawful  detention"  of 
the  prisoner  and  nothing  more :  I  am  not  sitting  as  a  court 
of  error  or  with  the  return  to  a  writ  of  cerliararthetpfe  me. 
I  am  simply  considering  what  may  properly;  be  considered 
under  a  habeas  corpus,  with  the  advantage  of  having  placed 
before  me  by  coriswit  of  parties  the  record  of  the  extra- 
dition comnfftteion^'s  cottrt.  ^  m\ 

A  proceeding  defective  for  irregularity  and  one  void 
for  illegality  may  be?  reversed  upon  error  >r  certiorari,  but 
it  18  the  latter,  defect^only  which  giyes>  authority  to  dis- 
charge owhabeas  corpus,  says  Hurd ;  and  he  ftirther  adds; 
"An  irregularity  is  defined  to  be  the  want  of  adherence 
" *®  ^®  prescribed  rule  or  mode  of  proceeding;  and  it 
"consfets  either  in  Omitting  to  do  something  that  is 
"  necessary  for  the  due  and  orderly  conducting  of  a  suit, 
"  or  doing  it  in  an  unreasonable  time,  or  impropcjjr  manner! 
"It  is  the  technical  term  for  every  defect  in  practical  pro- 
^  ceedings  or  the  mode  of.  conducting  an  action  or  defence 
"  as  distinguishable  from  defects  in  pleadings.    Illegality 
"is    properly  predifeable    of  radical  defects  only,  and 
"  signifies  that  which  is  contrary  to  the  principles  of  law, 
"as  distinguished  from  njere   rules  of  procedure,     {t 
"  denotes  a  oomplete  defect  in  the  proceedings."    Again, 
the  same  author,  at  page  868,  says:   "Tl^  power  of  the 
"  court  to  declare  the  judgment  of  another  a  nullity 
"  where  that  judgment  is  only  brought  collatej^ly  m ' 
"question,  is  one Vhich  requires  in  its  exercise^cautious 
"circumspection,  even  where  the  question  arises  before 
"the  highest  Judicial  tribunal;  and  it  becomes  one  of 
^'^  exceeding  delicacy  where  it  arises  before  t>  co-ordiii>tp. 


•or,  as  n  frequently  happens  ia., habeas  oorptis  (in  the 
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"  TTnited  States)  before  an  inferior  tribunal ;"  and  at  page 
32t  he  declares  the  jarisdiction  over  the  process  throjngh 
the  writ  of  habeas  conmt  is  only  collaterally  appellate. 

The  next.questipn  is  this :  Is  all  the  evidence  which 
has  b^eu  iMvodacetln  the  court  below  legal  evidence,  and 
if  not,  what  portion  should  have  been  reiecied  bv  Mr. 
Riouxt     ,.  ^     •'  '. 

In  determining  this!  may  at  first  flight  seem  to  be 
departing  from  what  I  may  describe  as  the  concurrent 
or  co-ordinate  power  of  ifhe  commissioner  with  myself  in 
extradition  masters,  but  it  will  be  Observed  in  what 
follows  that  I  am  npt  considering  or  discussing  the  toe^ht 
or  value  of  evidence,  but  rather  the  question  whether  thero 
is  or  is  not  evidence  against  the  pi;isoner,  for  I  apprehendv 
that  the  moment  I  determme  that  tkiere  is  eviden<^ 
which  would  ^tifythe  arrest  and  committal  of  the 
prisoner  for  surrender,  sven  although  I  idyself  might  be 
of  opinion  that  the  0vidence(woiild  scarcely  justify  such 
coipmittal,  I  think  I  am  precluded  from  interfering  with 
the  judgment  of  the  coramiSsion.e».      There  is  another 
authority  which  subsequently  determines  the  question  of 
surrender,  and  that  with|a  full  copy  ,of  the  evidence 
before  him,  and  I  do  not  think  that  the  statuteTin  reserv- 
ing the  benefit  of  htUteas  corpus  to  a  penibn  under  the 
grasp  of  the  Act  and  committed  for  surrender,  intended 
to  confer  appellate  powers  dn  the  judges  aathorize<^o 
issue  the  writ.^except  only  s%^  far.  acr  1Jb^|[ue8tion-of  an 
"  unlawfi^r  detention  *•  is  concj^med.     1^i'<fe  Clarke  on.' 
Extradititfn,  page  214:    "Upon  the  return  t#  the  writ, 
"  the  cpurt  will  enquire  into  the  coi^petence  jjum^  suf- 
"ficiency  of  the'  evidence  befoft   the   m|^8t^^.     If, 
"howetrer,  it  appears  that  he  was  dul^  authorised  iohear 
"the  case,  and  that  competent  eVtctence  was  •before^i:idi'; 
"the  Court  will- only  set  aside  t)ie  commitment  if  there' 
"has  been  manifest  error  in  t|ie'  acyudication  as  to  its 
"sufficiency,"       •         ,  s;     • 

9ilt  if  r  nad  dome  to  another  oon^t^ion  and  had 

tmant  to  be  iavalid,  T  find  that 
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05|  p  % .  second  editiolT  Sayi,  after  stating  thL 
^^|Vab|#^fthepro^  corpus)   is'tosel 

"^Tt'lJ^priSij^  free  fypPBre8&  illegal  resi^aiut^^nd 

'I  " entitli^d  to  it,  akhdngh  thi  !origina}kakLig  \&  Uiyl 
*.'•  Atad  ii»t  the  tiiie  of  the  Wmtn  Mi  " 
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tffeUj*^  Iegftt<(?au8e^r  restr^iufci'MBiiii  ithj 

intbstai 

mM  VJraw|ht  of 
:alar  t^4i^nt  of  4«taii 
tbseauMfy  to  the?  Wril* 

i  retoand  the  piri^er  " 
Wmiio>n,  l^BariiJfc  Ald^2ii.; 
\  rol.  48  E.C.L.  i  lExpari^g^dsH, 
M^ir'ii  W,E.  7S0  Q.  J^and^ 
llbja  view,  and  I  wonld  n<^p|a\^ 
A^^the  secoDjd  comuiitment  -  as  omer- 
-/g.  ^*^f  ^as  or  was  not  a  legal  cau^lj&of    , 

-i;fi8trainfc[d  whejKiit  coniilii^nced.  -i  '\\  fi  ,M'    ' 

^^^"^  *«^  *?*^<^  <>a  9^  i327,  says,  in  speaking  olf  fc 
til?*  ?**^'^*?*''*^®  n^er  tl^  Writ  ^f  habeas  corjm :    •'  & 
•J*^*^*^^**^  over  the  pr|jQfi»;  being^only  cgllkeraUy  ap^ 
late,  the:Ao6«i«  «wyi#s  catfnb£  l|i|iTe  i)^Q  force  and  operation 
^j|*»  writ  6f  errqr,.^r  c«r/f«p«Bc^  nor  is  it  designed  as  f^. 
.-.  ^:^^^*^9^  **'  eimt:.   It  cbes:not,  iike  them,  d0at  i#|th 
j  I  ^  ei|rpr$  or  irregularities  \<^ich  Tender  a  proceeding  i^id- 
;|  VaWeonlj,  fcut  with  those  radical  defects  whijch  r^pd^^iiij 
'  ^  J^-**^^**^?*^y  ^<>"1"    And  he  adds  that  in  Hugt^s  cajsej^ 
C^fp^««*»'^^^Ftether  tHfe  CoUrt  should  examiriij  Ihe 
Wifficifeniy  of  the  evidence  before  the  Police  Magistrates 
J^tHe;  Court  held  it  was  not  dialled  upon  to^o  so,  ahd  upon 
^his  point,  Baron  Martin  said :  "  the  question  ia,  wa«  tlub 
"•  proceeding  within  the  juris^etiiin.of  Sv  thomas  He|'*^ 
>  "^I  don't  say  that  if  there  h^{ift^n  no  evidence   hi 
"|iitt»,  or  he  had  actM  contrary'to  law*  we  wquU 
♦•  ha^^d  discharged  tl^H|isoner.  but  it  appears^ 
"  ill  the  prooeeding^pPa  been  properly  takei; 
"  not  n,  court  of  appeal  from  his  d^ii^n  and  it ,_ 
"  to  d^ade  whether  nr  npt  the  ipvidenoe  jb  hi 
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pttrte  Huguet,  29  L.t.  (N.8)  41 ;  also  see  Clarke  on       ^^ 
mlp,  third  edition,  pages  170  and  ITl ;  K  v.  Maurer,     ■*  i*^ 
FieJ&,  J.,  said:     "It  appears  to  me  that  the     '*••*""• 
n  \j}i  HttgwCt  case,  is  pompletely  in   accordances^ 
e  principles  on  which  the  courts  act,  and  haY^T 
s  4icied,  with  reference  to  the  adjndicationr  of 
s  in   general,  and  without  that  decision  I  think  ' 
^wonldhai^e  come*  to  the  same  conclusion.    The^ 
ate  says  that  ^he  magistrate  shall  have  the  same  —   - 
"jiirisdiction  as  nearly  as  possible  as  if  the  prisoner  were 
"  brought  before  him-  charged  with  an  indictable  oJience 
"i^JIngland.    So  long  as  the  magistrate  keeps  within « 
"hir  jurisdiction,  we  have  no  power  to  interfere  with  his    ' 
'*  decision.    It  is  only  when  there  is  no  jurisdiction,  as 
"  when  there  is  no  evidence  before  the  ihagistrate,^  that  v^e 
'^can  ihtei^fere."    See  also  Olarke,  second  edition,  page  62.  , 
In  the  case  o{ Alexander  HeOhron,  Judge  Ingersoll  follow§d 
the  decision  of  Judge  Judson  in  the  case  6t  Veremaitre, 
and   Judge   Bell  in  the  case  of  Kane,  and  refused  ta 
entertain  the  question  of  the  sufficiency  of  the  iavidence 
upon  which^  ihe  commissioner  acted.    I  think,  in  one 
word,  that  whilst  I  could  and  should  say  in  a  given  case 
whether  there  was  or  was  not  legal  evidence,  once  I  have 
determined  that  there  is  and  was  legal  evidence  which  " 
might  have  justij^ed  coiflmiUhl  for  surrender,  I  ought 
to  stop  there.    Of  coarse  if  in  a  given  case  I  concluded 
that  there  was  no  evidence  whioh'would  or  did  justify  a         <' 
committal,  from  that  moment  I  must  conclude  the  deten-i 
tion  is  and  was^onlawfal,  and  grant  the  vrrit.  '  "^ 

I  do  not  think  I  can  improve  apoi^^  the  obiservations 
.which  Mr.  Rioux  h^dua|^  1^^^  question, 

whether  the  docam^||'  IvMillced  eMd  fi^pl^is  or  is  not  an 
accouiitable  t^c^^  within  the  mwning  ot  the  law,  noi 
as  to  tine  quest^^  whethe#^  %is  is  or  is  not  a<forgi|rv'  at  ^* 
common  law  or  under  the  statute ;  but  I Jfei^  be  V^^m^ 
mitted  U^say  this,  that  the"*  fraudulent  intent  innst  hf^^  ' 
ezistecf  in  the  time  he  took  the  money,  and  although  tfte 
forgery  which  was'  committed  was  not  cdfe^m^rai^tis  * 
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from  the  nature  and  manner  in  which  the  transaclion. 
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^  u^ouHur  iu  wmcn  ine  transactions 

were  earned  ont  it  waa  impracticable  for  h^im  a(  the 

^  It  VA  p^ticable  and  as  soon  as  the  danger  oC  datec- 
,  tion  became  imminent  unl^a  the  forgery  could  be  effected. 

result  of  this  forged  return  was  that  a  fraud  was  effelted 
against  the  Baukjof  Baltimore,   which  had  iltit^ 

m^he  hands  of  th^  Bank  whose  employee  the  priso^ier 
was.  and  m  tW  W  to  my  mind  at' least,  them  Ire 
tTTf  cond4>ns  of  one  continuing  act.  commenc  ng 
in  fraud,  developii^g  ,nto  forgery,  and.  involving  a  Pre- 
judice ^nst  dthei.  of  the  parties,  accprding  to  the  cL- 

;xrr  *^  ^^t'  T*  ^'^^'^^'  ">  ^^ 

_^I  ^  not  think  I  cjin  add  atavtiing  to |he  jfllgnient  of  ^ 
^loux  a*  to  th^.admis^lity  of  the  conSu  br 
fissions  of  the  prisoner/  I  do  not  think  Mr.  HnfebeU 
has  been  s^own  to  L  t^agent^f  the  Bank  to  such  an 
extent  as  would  exc  ud^  the  admissions  made  to  him  by 
llLT^""  -\u!!^  ^^  '^"  conversations  which  took 
fir^  r^'Vy^i  "^d-'^^ough.  if  the  matter  ha^ 
Sfr^^J^'^'^^T^^""  ^*^'  ^*'  I  would -Mve  been 
itjrf*.'  y^"*  T  ««»fe««io».  neverthel^.  in  the 
^^m/  te?"T"  ^^^  ^*'«^"y  ^^'^  the  prisoner 
si^K    r  '"'  *T  '^^iP^J^Wderentir^y  super. 

InTh^    7'«  ^»?V*^  J>y  the  prisoner,  I  am  of  opil 

Th^  evidence  of  Mr.  flubbell  waa  properly  a4mitted. 

I  have  gone  over  th^  record  with  great  care,  and  have 

r<K,ked  into  many  of  the  authorities  snbihitted.  and  I 

idadi'  V  nf  ^-•^^^^  0^  t^"  case  aU  tke  time 
and^attention  which  iti^mportance  demands  and  I  could 

f^orLT^K^  ^  T  ''^'^'^  *°  '^y  ^^'^^^  ^ties.  and  I  fully 
m^tl  *^^,7^^^^"<^»t  «"-i^ed  at  by  Mr.  Rioux  in  the 
matter,  and  his  action  therein.    A  few  worda  abont  the 

tZflJt'^'^'^T^'^^  ^"^-""i-  Wf  ,  pr.4" 


rV^^|i^tf8«(^g-«^ ' 
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OOWr  OF  Ql^Bini  VKfim. 


ing  under  81  Vict.,  c«p.  9li ;  this  staCnte  has  bJden  replaced 
by  the  Act  40  Vict.,  cap.  p  ;  in  tHat'Act  no  form  of  com- 
mittal was  gnven,  and  espeoially  was  there  no  correspond 
iug  clauso  to  sect.  20,  which  makes,  a  ccHumittal  such  ar 
the  one  under  consideration  good  aiid  valid.    It  therefore, 
as  it  appears  to  me,  has  ceased  to. b^  a  rule  to  me,  or  a  ' 
decision  which  I  am  bound  to  accept  aq  declaratory  of  '< 
the  present  law.    besides,  there  is  Che  Pheltm  case  since 
then,  reported  in  6  Leg.  Haws,  at  page  2^1,  which  shows 
that  a  change  liad  be.en  introduced  in  th^  procedure  since  - 
the  date  of  the  judgment  in  the  Zink  case. 

There  only  remains  the  I  third  qujpstfon,  is  the  offence 
an  extraditable  dne?    It  will  at  onco  be  seen  from  what  • 
I  have  said,  that  having  cpnclnded-.  that  the  offence  is 
forgery,  and  that  the  dviden  ce  sustains  the  charge  to  the 
extent  required  by  the  stat  ite,  and  forgery  bding  one  of  . 
the  offences.enumerated  in  the  Statute  °  for  which  extra- 
dition- may  be  asked,  that  tii  b  prisoner  must  be  remanded . 
back  to  ,  the  custody  of  the!  jailer  of  the  district  ofi^Bt. 
Fr*ncis,  there  to  be  by  him  safely  kept  until  he  is  thence 
delivered  pursuant  to  the  provisions  of  the  Ei^tradition  ' 
Act,  and  t,  therefore  order  ana  direct  as  follows  :—, 

''Xhe  petitioner.  Charles  I.  DeBann,  being  riow  present 
here  in  court,  by  virtue,  of  a  rule  of  this  court,  it- is  or-    „ 
dered  {hat  the  jailer  of  the  district  of  Monijreal,  present 
here  in  court,  do  deliv0j'  the  said  Oharles  L  DeBaun,  the 
petitioner,  into  the.  ^ustojl^  df  the  sheriff  of  the  district 
of  Montreal,  present  h«r<B-1n  court,  who  is  hereby  ordered    . 
to  receive  the  ^d  Ohaiies  I.  IfierBaum  andtjo  convey  the 
same  to  the  ooinmon  jail^ot  th«  district  of  St.  Francis, 
uid  there  tp  deliver  the  said  Ghjarles  I.  De!^i|n  into  the 
custody  of  thd  sheriff  of  the  said  district  andjbf  the  keeper 
of  the.said  <;oini^bn  jail,  who  are  fiereby  ordered  to  receive 
thQ  said  Ohwlefi  I.  BeBc^in  into  their  cu^todjy  and  to#| 
saCnly  keejir  &m,  until  |U|#  dischajrged  in  duej  tx>urse  of  - 
law,  according  to  the Jn^K  of  th@  commitmentis  of  G.  B.  ^ 
ftiouX  ly'adge  under  '^Pne  ^xtr|adition  Act,"  and  dated 
re^pec^^ly  the  fourth  day  of  Ocltober  and  the  twentieth 
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uQtion. 
G.  Irvine,  Q.d,  md  Hr.  B, 
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ION,  a  J.,  Temikr,  CRded.  Baby,  Chuboh.  JJ, 
^       JOHNKEWTON,       • 
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SB  ALE  KT  At., 
l{Ptfendant$  in  Court  below), 

d«Hl  Signed  by  all  the-  &g«te««,  an  action  .againat  him  prayinir  for 
%         "^Lr'rS*'!::^*^/^,:^'^*  legatee,  who  joined  Z^^^Z 

.  jBfixiANorfsigr.),  Octobpf-»],  18KMI  *      .   ,  ■. 

-.ii£v?*'5  «      ^'^i^'^**'  Pr^^  que  le  8  not emWe         , 
•    .V-  •    F!!^  1*  dema^denr  t»t  mis  ea  po,we«&ion  "de  tons  le«        ^^ 

^  ^7^  -  ;^~'^*  ^/I*"  dir festament  de  feu  Robert  Newton ;  - 
■  ^0.  .     ^  ^       Obaaidfirant  que  par  aete  en  date  dn  dit  jour.  8  no- 

'■■  '  ■'"■   : "^OlT"'" '     q  "V"  ■  '   "    '  ■'i'         "   —i    ■  '      I    I    '  i  ii     '    ■        '  ■  '        '    '        '■    i     .1.—^ 
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OOVBT  or  QUEEN'S  BENCH. 


lit 


irembre  1879,  re^u  devant  Mattre  M.  Pr6vo«t,  notaire,  le 

dit  dein»nddar  reconnut  que  les  ditii  ddfenduurB  avaient 

r«in|>li  Iflurs  devoirs  corame  ex6oa tears  testamentaireH  da 

dit  feu  Robert  Newl^on,  qu'il  approuva,  confirma  et  ratilla 

Jenr  conduife~et  reconnut  avoir  re^u  d'eux  le§  legs  A  lui 

faits  par  le  dit  Robert  Newton,  se  declarant  satiafait  et 

.promettant  n^lea  jamais  troubler  ni  inqui6ter,  d6o\iifant  - 

qu'ils  lui  avaient  rendu  corapte,  et  qu'il  leur  donna  \k  et 

alors  peine  U  entidre  quittance,  g6ii6rale  et  finale  ; 

-—  "Oon«id6wJbt  qu'il  est  aussi  en  preuve,  tant  par  les 

«  pieces  au  dossier  que  par  les  admissioM  du  dit  deman* 

"  deur,  contoaues  en  sa  deposition  comme  tdmoin  des  d6- 

fendenrs,4N|ue  le  dit  demandeur  a  6t6  mis  en  pos8i!«sion 

de  tons  le#  bie|i^  tant  meubles  qu'immuubles,  titres  de 

.  jor^ances,  dettes  et  obligations  lui  revenant  par  et  en  vertu 

dit  testament,  et  qu'aprds  avoir  6t6  alnsi  mis  en  pos- 

sessiofcjjygs  dits  biens,  le  dit  demandeur  a  lui-m6me  pay6 

et  acquflw  dee  dettes  dn  4it  fen  Robert  Newton  ; 

CoBSjurant  qij^il  est  6tabli  qae  les  dits  d^fendeurs 

nt  rend^^lkLdit  domandeur  un  cbmpte  en  leur  smdite 

teurs  testamentaires  du  dit  feu  Robert 

si  quejfe  dit  demandeur  Pa  lui-m6me  reconnu 


i^, 
'■^^P'' 


UjBjpdi 
qu-Ti  c 


qualit6  d'^ 

Newtop 

dans  les  actespr 

"  Oonsid^raut  quffT  est.  prouv6  qu'apr^s  la  date  du  8 

novembire  18t9,  les  dits  d6fendeurs  n'ont  fait  aucun  acte 

'  oomme  ex6catears  testamentaires  dudit  feu  Robt.  Newton 

'  -  pour  lesqii^ls  ils  puiibsent  dtre  contraints  de  rendre  compte 

^'•au^tt  demandeur;  ' 

^  "      '^'GpiiBiderant  que  vu  le  compte  d6ji  rendu  par  les  dift 

'ddfendeurs  en  leur  dite  quality  d'ex6cuteurs  testamen- 

,  tai^res'^n  dit  feu  Robert  Newton,  le  demandeur  n'aurait 

tout  an  plus  oontre  les  dits  d6fendeurs  qu'une  action  en 

.    tedressement  de  compte  ; 

"  OonsidSrant  qu#le  dit  demandeur  ne  demAnda  pas, 

•  par  son  action  la  r6siliation  et  la  nullit6  de  la  quittance 

; — et  ddcharge  par  lai-doiin6e  anx  dits  dSfendeurs  d8-qaalit6^ 

le  8  novembre  18*79 ;  ^  "  -      .  .    , 

"  0Qasid6fa&t  enfin  qneie  dit  dismaadflar  ii'a  pas  protiyft.* 

'^^"   lM>116snffi  dftM  d^l4Tittionftt..aPft  lea^ita  dtfendflnra 
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*«0   4  -  HONTREAL  LAW   B1POm4-4    '!"  "^   |i   ^ 

at  !a  r«nvo.e.  avec  d6pen«.  dirtrti^  etT"       ^  -   **  *^******* 
May  26,  1887.J  '        .  ^/       , 

C.H.  Siephm^,,  and  /.  PaUim,  for  the  tppellant  w 
The  isanea  preMDted  are  •  tF«"«ni.^ 

to  hi.  right  U,  coirt  i,  "*^"°"  """■"^'"'^  «bj«t 

from  i.  .rron«,o.  when  it  hollrfi-'f  r*"'  "P"^"* 

th..  .ppelLnt,  only  re:^C  wt  t  .eTi.r:rj  '"" 
r^  *  T**'  A-  action  conld  J^l^^^^ 
dnonmant  which  waa  ill«r.l    .»j    "B™'"  »■■  ««>nn  « 

iTher.  T.em,r  .!»  whelllTi;  u    .1°  ••""'"l*  nullity. 
*:»•    1.  '^"*^  *t  hold*  that  bv  fflMftn  «r  *i; 

dlacharg.  of  the  8th  November    1859    tL  i  ** 

we™  ,ele«»d  (^om  their  legS  ^n^t^M  »!  r"«»d™f. 
•ccoant,  and  that  the  aDoelW  .iT  u  u  ^  ^  "^'^'  *» 
preaent  «>tion  for  he  ^^li^li™  of Tw    """  ""^"^  »  ^ 

tfoaj^  becanae  -ide  fC  tt^^d  'X^Cnori"* 
preceded  bvadeUil^  -«--      "«wu  oiacoaiife  not  being 

^«»t  within  twelve  day,     Ste"pS,r^""  «• 

*H.m  ha.wa.'b.ttz.':?^  t.rnrjrr: 


W-' 


/f' .'■ 


de  Jetir  e^oep^ 
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Jllant:— 
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10.  before  Mr. 
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oceraion — on 
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reapondepts 
squires,  and 

4M  r«dret$e- 
or  reform  a 
Ue  nullity, 
won  of  Ithe 
eepondenta. 
>  render  an 
iked  in  hia 
M  in  qnee* 
not  being 

of  record 
it  the  time 
ider  an  ac> 
t  doea  not 
e  it  affecta 
^steesto 
>u>releaae 


0 


r. 
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the  reapondenta  from  their  legal  obligationa  towards  him. 

Privoit,  Q.C.,  for  the  respondenta  :-•    i  ,  '    » 

Lea  Intim^s  sonmettent :  m 

Que  rintAr«k  «tant  la  meaure  dea  actions.  I'appelant  n'a 
ancnn  int^rAt  qaeloonqne  dans  son  action  en  radditionde 
oompte,  et  qat  cette  action  eat  fVtrole  et  vezatoire,  paii' 
qn'il  recio^nait  lui-m«me,  sons  serment,  avoir  l^tA  mis  en 
poaaessiou  avant  sa  dite  action,  do  tous  T^s  biens  immo- 
biliers,  mobiliers,  or6ances  et  titres  de  or6anc^  k  Ini  \tgvUk 
par  le  dlt  Robert  Newton.  D'ailleoia,  par  Taote.  du  #. 
nov<»mbre  1870,  il  a  non-setilement  reconnu  cette  d6li- 
irranoe,  mais  il  a  de  pins  dottn^  nne  dfoharge  entiire  fT^ 
complete  auz  dita  in^im^a.  Oette#6oharge  est  an  doaaier ; 
il  appert  par  idelle  qn'niii  compte  a  6t6  rendu  au  dit  appe- 
lant, se)on  lu  ohapiire  de  rinVe|UiTe 'q^  le  oonoeme, 
cette  quittance  est  en  pleine  force  et  t^i^A,  elle  n'est  et 
ne  pent  «tre  nnlle  de  pleipt  droit,  elle^ne  pourrait  fttre 
qu'annnlable,Vil  y  avait  c<»use,  h.  nullity  n'en  est  paa 
mdme  demand^e  par  Taction ;  dans  les  circonatanoet,  elle 
doit  dpnu  avoir  son  pleini  et  e&tier  effet.  -^^  ^ 

OEOBB,  J.'(toT^th«  Courli':—  ,  './    ■  ;.•  r^'P'r  .  '  V    ; 

Action  by  a  universal  residuAvy  legatee  against  execu- 
tors to  account.  The  action  haa  {been  diamiased  and  the 
legatee  has  appealed.  ;  "  * 

Thd  late  Bobert  Newton  made  his  last  will  on  the  4th 

of  April,  1879,  and  died  11th  Blay,  1879.    By  the  will,  he 

bequeathed  apecific  properties  and  movables  to  a  number 

of  personsiUu^Qdinf  hit  wife,  luid  ih%  reaidne  to  the  ap. 

■  pellant.      ;:."*-",-    y^.  ^'--^  '  '  Hi''':'''''''^  :^^'' 

He  was  commim  en  bimi  witkf  his  wA'a^  Mary  ( An^|  J 
JEIammond,^  who  aunriv'ed  him^.She  and  the  exedutors 
on  the  6th  Angost,  1879,  proceeded  to  t^kf  a^  inveittory, 
the  appelldbt  being  present,  aaaiste4.W||^^otary,  taking 
part  in  the  prooe^nga  and  rigningKe 'brfentory, 

Tbe  Widow  remained  in  pofliesaion  jfiK^m  the  decease  of 
her  huaband  v^til  the  8th  November,  1879.  at  which  date 
Mn.  Newton  made  a  tibiiditional  tennnciation  of  the  com- 
,   ',    YoklV.  Q.a  *        u 
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*•*•       manity  wiih'  cerUin  smair  reserves,  iocltidiiig  money  in 
^T"     hand,  a  colt  and  a  rake,— to  be  null  aiia  void  if  th«  ooh-    . 
••      dition  was  not  held  good.       ■        " 

.  On  the  same  day,  8th  November,  1879,  the  appellant  ■„ 
,  appears  ^o  have  been  put  in  JjossessioniOf  his  legacy.  He^ 
'  as  well  as  the  special  legatees,  by  a  general  'discharge 
executed  on  that  day,  before  Pr6vost,  notary,  to,  which 
'".  Mary  Ann  Hammond  was  i^Iso  a  party,  declared  that  they  , 
.  ■■  _had  respectively  received  their  legacies,  acknowledged 
thitl  the  executdrs  had  completely  fulfilled  their  iun&- 
^^     tions,  «iid  were  finally  discha^rged,  hajring  be^n,  put  ixi 

"    _  possession  of  ^e.  estate.  •   .         1^ ,.  -      u     . 

dDhe  appellant  brought  an  action  foi^(&LaccOuAt  a^nst  ' 
the  respondents,  who  |>leaded  U^at  it  i«^premattire,  and/ 
although  not  botiindt  tendered  an  account.  \    ' 

\-  '  This  Action  was'dismi^psed  as  prematurely'-'brougH  ' 

*  .    The  pi:esent  ibtion  was  brought  for  an-ilccount,  alleging    *• 
^      that  the  account  tendered  was  irregular, 'insuffident, 

^erroneouB,vltnd  witliout  vorfehers,  givi)(ig  no  accojint  of  \ 
administration;  that  the  reserve  in'  theJ^widb^V  fennn-*  ' 
^iation  ^was  iiiull  anil  the  effects  retained  w^re'  not  W 

^counted  for;  but  making  no  misntion  of  the  disohalge  of' 
/the'JtENove5iber,l8'79.  ,  ,;  .       *  '.. 

.  ,We'  are  of  <^^nipn  that,  the  present  action  cannot  Im     • 

;  mai^tairie'd^  the  dftcharge  pf  the  8th  Noveipber,  1879,  not 

•  beinica,ll6d  in  question," noi^  any  dwnand  bein^  made  to   •, 
set  it  aside.    We  consider  that , the  respondents  have    ' . 

,    establi&hed  their  <;age  to  the  fupest  extent,  and  that  the** 
•judgment  which  dismissed  the  appeUimt'a  action  is  correct. 
.    ,  It  is,  thetefore,  confirmed.    '        \  '^- „        '        * 

'■  ^^L^  ,r'-'-^::  :!.-,.'■'■  A\':'-;^^:-' '-         '  Judgment  confirmed. 

•  /.  JPattifer,  attorney  fOr  appellant.    -  .♦  ;  • 

•  Fr^vaU,  Bastim  ^JPrivoit,  attorneys  for  res^ndents. 
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H«Lto>^.  Whew  the  qu«»m  of  aiwctoiji  of «  wUlway  ^QQipiBy  wl« 
<^.  1*^j^*'^rby  aiped«I  statatory  i^fti(Hi^9d  the  ct^apta^  yni': 
'lif^sai^I^mated  with  another  aampuij,  and  U  was  pro- 
*HA<s«jp»^algaination  that  the  Board  of  OinA^  bf  tW» 
J'  w^PMfy  ahonld  n<^  Itie  1^  than  five  Wat  mwnm  than 
%Ven  HMlfcra  (without  eiiweasly  chitoging   ot^  ngnlating  ^- 
'.  .  quoraih),  that  the  oi^inal  prowsion,  making  three  diiectow  a 
;•  mioram,  cootinoed  in  finee.  '  - ..       ;        >        '"^  '■'•■ 

2.  to  detbnmningwhethw  a  declaration  w^inade  by 
didently  aqd^  collnaively,  the  principle  applkablp  i.,  feat  i|  Ib  only 
^when  an  .act  operates  a  ^adioe  to  legarrightB  that  the^otiye  can 
, .  #p  qneatiQned,  a^  it  ia  only  a  party  who  liftr  been  in^adioed  thitt  is  - 
entitled  to  cbm^ii.    Pi©  fedHtatingirfl^al  »medi«iibya*debtor 
in  £lTor  </lda>Mi6>nidoea  not  amoont  toftatidalentooUuioo.  And 
in  the  OTefte4,cBM  thcTO  ^(Mautfdmt  eiHidilnceof  the  inde^^ 
flpclar^  %  tbe^ang^iee^lpart  firam  the  exiatenoa  or  vaKdity  of  the 
,waae referred io in  the cajM'  .  ./" 

8.  Where  ^  tiwiteatation  by  intervenantB  of  a«an4»he(^a  deoIai|kti<«  ^ 

has  been  diamisa^,  and  tb6ji}!dgmenidiBmi«ing  it  hM  Been  ajyinaftd  ^^^  ^ 
from;  the  Oout  <tf  Appeal  will  not  entertain  an  appli^tion  by  ttie* 
gvniBheefolie  wnttitt9d  to  a^  add*  the  li»nnw  dedimtkiqt^ 
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.•:^-     "^'^    ,    /  '  „  '       ■ 

Tire  ftptpeal  yas  from  three  mdgments,  rendered  at  tht^'' 
dame  time,  bV  the  Superior  Oourl!  Montreal,  JETrfi,  J^^i 
s^ept  20,  1886/  dismissing  a  contestation  by  the  interve- 
nants,  now  appellants,  of  a  declarati5)a^  made  by  the 
Montreal,  Pdrtland  &  Boston   Bail  Way  Company,  gar^ 
nishees.        I      ■     -^    y^   -.^  .,    --^-k    " ' 

The  respondent  O'Halloran  was  plaintiflf  in  three  cases 
'  \n  the  Superior  Court.  In  one,  Bradley  Barlow  and. the 
Soutn^  {Eastern  Railway  Company  were  defendants.  In 
another,  Bradley  Barlow  alone  was  deifendant,  and  in  the 
third,  the  South  Eastern  Railway  Company  alone  were 
defendants.  In  all  three  cases,  O'Halloran  obtained  judg-i_ 
ment  againsi'^the  defendants,  and  issued  writs  of  attach- 
ment by  garni^ment  in  the  hands  of  the  Montreal, 
Portland  &  Boston  Railway  Company,  who  declared  that 
they  owed  Barlow  an  amount,  with  interest,  of  |18,886, 
and  owed  the  South  Eastern  about  |185,000. 

Before  judgment  was  rendered  on  this  attachment,  the 
present  appellants  obtidned  leave  to  intervene,  as  beiug 
creditors  and  bondholders  of  the  Montreal,  Portland  & 
Boston  Railway  Company,  and  interested  in  seeing  that  * 
no  irregular  or  "kpprovident  judgment  was  rendered^ 
agaiq^  the  Company,  a^d  as  being  judgment  creditors  of 
Bailow.  ^  The  grounds  of  the  intervention  and  the  ques- 
tions at  issue  appear  from' the  judgments. 

The  following  was  the  judgment  of  the  Superior  Court 
in  one  of  the  cases,  the  three  being  alike : — 

'■  La  cour,  etc..  ..^  ^ 

"  Ittendu  que  O'Halloran,  cr6aucier  des  d^fendeurs 
Barlow  et  la  compi^nie  de  chemin  de  fer  du  Sud-Est,  pour 
une  somme  de  #10,000,  pour  laquelle  il  a  jugement  contre 
eux,  se  pourvoit  en  ex^ution  de  ce  jugement  par  voie  de 
saisie-arri&t  entre  les  mains  de  la  compagnie  d^hemin  de 
fer  de  Montreal,  Portland  &  Boston,  et  que  cMe-oi  a  d6- 
clar6' devoir : —  ^ 

lo.  Ju  ddfendeur  Barlow  unb  somme  de  |1B,886  en 
capital  etint^rdts,  en  vertu  d'iin  jugemetjit  rwdu  le  tmai 
1880,  contre  la  coinpagnie  tiers-saisie,  en  fikveur  de  W 
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Banqae  des  M archands  da  Oanada,  et  transportd  le  2  avril 
188i8  ai|  dit  d6fendeur  Barlow.         *  \ . 

1^0.  A  la  compagnie  de  chemin  de^  fer  dn  Snd-Est  la 

soknme  do  |185,0P0.  ^ur  am^liohttioiiB  at  augmentations 

faites  4  la  voie  ferr6e  de  la  dite  compagnie  tierjB-BaiBie  par 

I^  compagnie  d^fenderess^/  ,  ,, 

"  Attendn  que  les  inter venantR,  crSanciefs  de  la  cooi- 

'  pagnie  tiers-saisie,  dana  le  bat  de  prot6ger  lear  d^6ance 

contre  cette  compagnie  et  d'empdcher  qae  les  Mens  d'icelle 

ne  sojent  affect6s  an  paiement  de  cr6ances  fictives,  conjees- 

tenit'la  saisie  du  demandear  «t  soutiennent : 

--^_^  lo.  En  premier  lieu  que  la  d^laration  faite  pa*  la  tiew- 

^iisie  comme  susdit  est  ill^ale  et  malle,  pkrceqa'elle  n'a. 

pius  6t6  autoris^e  par  un  quorum  r6gulier  des  directeors  de 

lift  dite  compagnie.  .      :  "  ,      '  ^ 

go.  En  outye  que  <iette  ddclaration  est  {ra^duleu^  et " 
qu'elle  a  6t6  faite  collusoirement  et  de  concert  entre  lede- ' 
mandeur  qui  est  lai-m6'me  un  des  directeors  de  la  dite 
compa^nier  tiers-saisie,  et  les  trois  directeiirs  qai  Font  au- 
-4ori86  et  les  s.]^jidics  de  la  compi^nie  de  chemin  de  fer  du^ 
'  Snd-Est  d6fei)dereisBe,  et  les  ditectenrs  de  la  compagniel  dn  ' 
c|«|]^i]fie  jfer^  Pacifique.   '  .^  ,f">t  '*^v    . 

*8o.  l)^pluB^qti'aacun1>4^r§gi^Tdu 
pagnie  tiers-saisie  n'a  ^t^consenti  &  la  compagnie  d^en- 
deresife,  savoif  la  coqipagniedu  chemin  de  fer  du  Snd^Wt ; 
que  tel  bail  s'il  a  en  lieu,  n'a..jamai8  6t^  ratifi6  par  les  nc- 
ti^nnaires ;  qu'aucun  colnpte  n'a  4tt%  rendu  par  'la,.Q^- 
^j^djpiiie  d6fend(§resse  k  la  compagnie  tiers-saisie,  et-.i|yien 
'<^As6qaence  il  ne  pent  existe^.aucune  icUittj^  de  la  com- 
.  iJagnie  tiers-saisie  k  la  compagpie  dfifendelilfefese.*  ' 

4o.  Enfin  que  si  l^  compagnie  ddWdereSBe"!^  faii<^e8 
amdlioratibns  on  travauz  k  la  roie  on  chemin  dela  eom- 
pagni^  tiers-saisie,  C0B  amdlioii^^ns  ont  6t6fcompen86es 
paroles  revenus  per9as ;  et  que  d^Ueuil  ces  amiliora^tiona^ 
ont  6t6  pay^.par  le  dSfendenr  Barlow,  et  non  pas'  par  la 
compagnie'd^fenderesise :  ,.       *: 

I«8  int0Tyd^ants  d^mandent  en  consequence  : 
4  a- — Que  l4  declaration  de  la  compagiiie  tiers-saisie  soH; 
declar^e  ntih^  et  frauduleiue  et  mise  k  nlatit  i        "  I 
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6. — Bt  sabsidiairement  que  m  cr^anciers  du  ddfendeur 
Barlow  soient,  vu  saddoonfitnre,  notifies  d'avoir  d  rtclamer 
lear  paiement  au  marc  la  livre ;.  *sf 

"  Attendu  que  la  coitipagnie  tiere-saisie  a  6t6  form6  par 
la  fusion  de  deux  compagnies  ci-devant  (»onnues  jsous  le 
non^,,  de  lo.  Hjompagnie  de  chemin  de  fer  de  Montreal, 
€l|4m1>ly  ei  Sorel,  et  2o.  The  Missisquoi  Junction  RjUl- 
W«y  Company, 'et  que  par  le  statut  6dictant  I'union  des 
tmpagnies,  il  est  d§clar6  que  dans  tons  les  cas  de 
lit  entre  les  dispositions  des  chartes  des  ditei?  com- 
panies, chiles  de  la  charte  de  la  comp^gnie  de'Mdntr6al, 
Ghamblyk  Sorel  pr6vaudraient ; 


"Attendu  que  par  un  amendemehi  pr^alablenkent  ac- 
feord6  jiiiar  la  l/lgislature,  la  charte  dela.dite  compagnie  de 
Montreal,  Chambly  et  Sorel  ik' laqt^Jle  I'acte  de  fusion 
Accordant  la  pr6pond6rance,  avait  6t(§  amende  de  mani^re 
H  fixer  h  trois  Je  quorum  des  difecteurs  H'icelle  ;  , 
'  "Attendu  que  la  resolution  sur  laquelle  a  6t6  faiite  la 
declaration  de  la  tiers-saisie  en  dptte  catise,  a  6t6  adopt6e 
par  trQis^directeurs  d'icelle  conform6m^t  d  la  disposition 
sicsdite  et  que  cette  resolution  est  en  cons^uence  regu- 
lidre  et  l6gale ;    •  //,> 

"  Attci^ndu  que  les  intepvenants  ^i'ont  pas  prouv6.qne  Iri' 
dite  resolution  soit  entach6e  de  fr^nde,  iii  qu'elle  ait  «t6 
concertee  entre  le  demandeui-  et  l&s  ditecteurs  de  la  com- 
pi^nie  d6fender^8se  ou  d'autres  Jfersonnes,  et  qa'H  appert" 
en  preuve  que  le  d^n^'anjdeur  Ji'l^it  plus  directeur  de  la 
dite  cdmpagiiie lorsque  cette  rl|^ntiou  a  §t6  adoptee: 
V  Attendu  que,  contrairemenp&x  jillegatioua  des  intei-. 
venants,  il  ressort  de  la  preuTff  qu'uft  bail  du  chemin  drii 
la  compagnie  tiers-saisie  a  6t6  oonsenti  k  la  ditfe  C9mpagnie 
defenderesse  et  que  celle-ci  exploite  le  dit  chemin  depuis 
uovembre  1879  en  'N'ertu  de. la  contention  de-bail  alors 
arr6t6e  ;  qu'elle  a  de|^ii&it  des  travaux  et  amdliorations 
considerables  au  chei&in  de  la  tiers-isaisie,  et  quelechiffre 
de  1186 /iOO  admis  par  la  dite  tiers-saisie  !ne  parait  pas  d^ 
'  passer  la  valeur  de  ces  travaux- et  ameliorations ; 

"Attendu que  l^s  intdrvenants  ontfaiUi  de prouyer que" 
ces  travaux  et  ameliorations  out  e^«)  gompenses  par  les 
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loyera  da#.  tm  les  revenus  pei^ai^vpar  la  compagiiie  d6fen- 
deresse,  ou  qta'ila  ont  §t6  pay^  par  le  ddfendear  Barlow ;    'W'Jf'»>», 
'    *' Attenda  que  la  coQtejstation  des  inter venants  est  e&  o'^^"'"^, 
cOQsdqnence  m^  fondle  en  tons  pdintS;  , ' 

*' Attendn  n6anmoins  qne^'d^onfitnre  du  d6bite\iT. 
qomnmn  Barlow,  est  ^tablie  :   '  >'^ 

^     "^u  I'article  622  dn  Code  de  Proc6dure  Oiyile  :-^ 

•>Renvo|e  la  contestation  de  la  dSelara^ion  de  la  tiers-   ' 

^  saisie  pa?,  les  infervenante  ;  mais  jn  U  d6eonfitare  Aa  d6- 
<^€indW  Barlow/ enjoin^  4  J'a  t]r^s-8M^^  .      ., 

grefie  de  cette  conr,  sous  qni'nie  jours  de  la  sigtfificatioi^ 

-^  dnpr68fent  jugement^.la  86mme  de*  #18,886  qn'elle  recon^ ~ — 

nait  Ini  devoir ;  oompie  snsdit,  avec  tons  int^rdts  6chti8\_    ,  ', 
depdis,  et  oJt^onne  que  les  ct^anciers  du  dit  Barlow  soictnt 
.tm8^{e>^iiotifi4fi  ...confdrm6m6nt  d  la  loi,  pour  £tre  ensnittf 
procM^  A.ladistribntion  de  U  dite  sommd  conform6ment  . 

ahx  droitg:  de  ctiacuu,  et  eondamne  la  compagnie  tiers- 

.'  saisie,' savoir  hi"  Montreal,  Portland  &  ^Boston  Railway 

1^  Company,  fpus^ninze  jours  de  la  signification  4e  ce  jng^ 
inent,^i  payer  an  ^emandeur  sur  et  k  m^me  la  dite  som^ 
de  $1:86,000'  qu'elle  a  recon^u  devoir  k  la  compagnie  d6- 

I.'  fend^re^se  '  ^he  South  Eastern  Railway  Company,'  celle 
de  #10,000.24  moiitant  du  jugement  du  dit  demandeur  en. 
capital,  avec  int6r6t  sur  #10,000  k  compter  du  14  aout  1888,  * 
et  les  d6pens  des  prfesentes  distrtdts.  etc.,  et'en  ojb  faisant : 
sera'  la  dite  Montreal,  Portland  &  Boston  Bi^Iway  Com- 
jpany  valablement' decharg^e. 

"  Et  la  Cour  eondamne  les  interyenants  auz  d^pens'' 
encourus  stir  la  contestation  de  la  declaration  de  la  tiers*  ' 
saisie  et  en  accorde  distraction,  etc.'^^        ••  ^. 

..  The  intervenants  app^ed.  WhiUffie  case  was  before 
the  Court  of  Appeal,  tbe^^piitrealylRrtland  and  Bo§toii  . 
Railway  Company,  garniskoes,  moved  (Nov.  24,  IBST^for  ;-•' 
^eave  to  make  a  new  declamion,  alleging  that  the  former 
tfae  had  been  mkde  In  fraudulent  collusion  with  the  dlain- 
tiff.^  The  directors  in  oUloe  at  (He  time  it  was  maoe  had 
siiloe  befn  ousted  oii  a  quo  warranto.  ,       „  -  ' 

The  Court  (N(»v  |fi)  directed  that  this  mqtion  be  im^ed  ^     . ' 
>  with  the  hearing  oii  the  merits.  *\  '^  ' 
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Jan.  18,1^,20,  1888.] 

il.  D.  NicoUt,  ^for  the  appellants.  ^ 

lautton,  q.  a,  Geofftion,  Q.  d.,  an4  i^.  MeUnnan,  for  the  * 
garnishee,  respondent.  ,  .     ^^  ^ 

aHalloran,  Q.  C,  re8pon4ent,  in  per^n.  f . 

March  26, 1888.}  1^  ^  W 

OBpes,  J.  (for  the  Court)  :^     •.%        "^ 
^  Appeals  are  taken  in  three  oases  from  judgments  over- 
ruling and  dismissing  Ithe  contestations  of  the  ft^laraM 
"fions  of  the  garnisW,  /Mrs-satn<!,  made  in  these  three 
oases.  \  ' 

T)xe  mf^terial  facts  of  the  dbntroversy  inay  be  stated  a#y 

\  The^respondent,  Jatnes  O'Halloran,  having  thjee  judg- 
ments in  his  favor,  each  for  a  considerable  aiaoi]«t,  one 
under  No.  1884  against  Bradley  Biirlow  and  the  South 
Eastern  Bailway  Company  -^  one  under  No.  1799  against 
Bradley  Barlow  alone;  one  under  No.  2106  against^e 
.South  Eastern  Bailway  Company  <ilone,  for  three  separate 
debts,  on  the  27th  of  March,  1886.  sued  but  three  separate 
writs  of  attachment,  jotwwirr^*,  for  the  satisfaction  of  his 
judgments,  to  seize  i?  the-liandB  or  possession  of  the  Mon- 
treal, Portland,  and  Boston  Railway  Company,  such  money, 
lvalue  <Jr  indebtednessc  as  tiey  mi|tht  ha'd^  belonging  or 
due  by  thein  to  the  South  Eastern  Bailway  Company: 

The  garnishees  appeared  Jby  their  secretary-treasurer, 
M.  S.  Lonergan,  specially  authorized  by  a  resolution  pur- 
porting to  be  passed  by  the  board  of  directors,  and  made 
a  declaration  in  «ach  case,  statin|^  in  effefct  that  the  Mqi/- 
treal,  Portland  &  Boston  Railway  Company  owed  Barlow 
#18,886,  the  capital  iiin4  interest  of  a  judgment  against 
that  c^pany  obtained  %  tHe  Merchants'  Bank,  on  the, 
7th  of  May,  1880,  transfented  |o  Barlow,  2nd  M*y,  1888,.    . 
and  that  they  owed  the  l^uth  Eastern  Railway  Company  > 
11^,000  for  ameliorations  and  imprdvemehts  made  upon     '^ 
their  railway  by  the  South  Eastern  Railway  Company. 
,  Hereiipon  the  appellants,  Fairbanks  et  at.,  filed  an  inter- 
vention, in  which  they  aOi^ed :  |. 
%  That  they  w«e  ei^ton  of  the  titn^$0^ifk 
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2.  That  the  deolaTatfon  of  the  tmt-pdtie  was  illegal  and 
fraudulent,  and  procured  by  collusion  and  fraudulent  con- 
[^^4^*^^'**'^  between  the  plaintiflF  and  three  other  dire^p, 
add  that  at  the  time  Whea  it  was  procured,  plaintiff ftm- 
«  selT  was  a  director,  and  that  the  resolutioii  authorizing 
it  was  passed  by  only  three  directors,  whereas  the  board 
consisted  of  seven. 

8.  That  plaintiff  18  in  collusion  with  the  trustees  of  IfiPe, 
South  Eastern  'Company  to  illegally  retain  control  pf  the 
Montreal,  Portland  &  Boston  Railway,  and  was  a  party  to 
divers  1^1  proceedings  to  that  eild.    .  ■  .:.,„'>•    ;::"       ^ 

4.  That  the  Eastern  Towjiships  Bank  and  ihe  Canadian  ^ 
Pacific  Railway  Company  are  large  creditors  of  the  South 
Eaatern^ailway  Oompanjr^nd  that  they  are  in  collusion. 
ifii%  plittntiff  to  give  him  in  undue  preference  over  other 
.oredii<iisVthe/fers-«nM«.  '        / 

6.  That  the  railway  of  tiers-$ainB  was  never  legally 
leased  to  the  South  Eastern  Railway  Company,  and  that 
a  certain  leaae  referred  to  by  intervenants  was  false  and 
fraudulent,  and  was  never  ratified  by  the  shareholders  of 

^;  Thd  an^  improvements  that  may  have  bpen  made 
by  the  Sftpth  ;Ealrtern  Railway  Company  jon  the  property 
of  the  ti«ni§^,  hWe  been  compensated  by  the  jent  which 
the  former  company  shoiild  pay  for  tile  use  of  the  Utter's 
railVjri^.  ,  v-  '  ■  ■       '■  ^''  ^ 

^  1.  That  auy  improvements  that  may  have  been'madl, 

^  were  paid  for  by  Bradley  Barlow,  and  not  by  the  South 

"  Eastern  Railway  Company. 

8.  That  nothing  whatever  is  due  by  the  tiers-ioitm  to  the 
South  Eastern  Railway  Company. 

9.  That  Bradley  Barlow  is  insolvent,  and  plaintiff  is 
striving  to  obtain  an  undue  preference  over  other  credi- 
tors among  whom  are  intervenants. 

•  10.  Conclusion  thais^e  declaration  of  Uers'saim  be  de- 
clared -ilKagal,  false  and  fraudulent,  and  set  aside;  and 
that  in  toy  event,  tbe  creditors  of  Barlow  be  called  in,  (in 
the  cases  wi|are  he  i$  »  pa^y)  and  that  in  the  event  of  the 
<%-jittWf  nOHdmitting  tlie  truth  of  the  allegations  of  said 
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intervention,  the  same  do  Mrve  ••  a  conteatation  of  gar- 
nishee's declaration. .  ^<    '.'.  • 

O'Halloran  contested  the  intervention,  maintaining  that 
the  attachments  were  regular  and  jnst,  that  there  was  no"*^ 
fraud  in  Jiis  demand  or  proceedings,  or  in  the  declarations  ' 
of  the  garnishees,  and  that  a  like  declaratioln  had  been 
made  in  another  case  of  attachment  issued  at  ithe  instance 
of  Roderick^  Davidson,  another  creditor  of  th^S^uth  Eastr 
em  Railway  Company. 

The  Montreal,  Portland  &  Boston  Railway  Company 
also  contested  the  iijitervention.    The  South  Bastern  Rail- .. 
w«y  Company  did  not  contest; 


■  ^ 
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The  judgment  appealed  from  has  sustained  the  contes- 
tation. We  4re  now  called  upcf^  by  an  examination  of 
the  issues  and  proof,  and  the  mrgdments  of  the  parties,  to 
pronounce  upon  the  validity  of  that  judgment. 
i^.It  appears  that  but  three  directors  were  present  and  con- 
curred in  the  resolution  authorizing  Lonergan,  the  secre- 
tary-treasurer, to  make  the  garnishee's  declaration.  There^ 
upon  the  question  presents  itself  whether  three  direptors 
formed  a  quorum,  aljid  had  anthority  under  thear  charter 
to  pass  such  a  resolution  to  be  binding  on  the  company. 
The  argument  urged  jagainst  the  sufficiency  a€lhe  authority 
is,  that  the  Blontreil,  Portland  &  Boston  Railway  Com- 
pany was  original!  V  the  Montreal,  Ckambly  and  Sorel 
Railway  Cotopany,  ^hich  by  Statute  of  Quebec,  ST  Vict.. 
^.  24,  became  omalgaanated  with  thSo  Missisquoi  Junc- 
tion Railway  Compiiny  under  the  name  of  the  Montreal, 
Chambly  &  Sorel  Riiilway  Company,  a  name  wkkh  was 
afterwkrds,  by  the  38  Vic,  c.  70,  of  Quebec,  changed  to  that 
of  the  Montjeal^  Poitland  ,^  Bostoi  Railw/y  Company; 
that  although  by  thi  StatuteV  Quebec  86  vic ,  c.  46,  s.  1, 
th^quorumW directors  was  fixed  at  t%je,  and  although  by 
the  amalgamating  Act  87  Vic.,"c.  24,  Ihe  provisions  of  the 
charter  of4he  Montjh^l,  CHja^ibly  &  Sorel  Railway 'Com- 
pany, were  tp„|fre>;^l  \^  here  tWy  differed  from  those  of 
the  amalgara^^d  Mi»8J^uo|J*nction  Rwlway  Company^ 
neveHi^rfbss,  aa^lil  pe  jMnalgamating  Act.  provision  was 
madeibra  compfete  |)mM  of  directors  to  b«  not  less  than 
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five,  nor  more  than  seven,  the  •peol!^rovW<in  mft|ting       — .    . 
^  three  directors  a  quorum,  contained  in  86  Vic,  <i. 46,  Wc  1     Mrb«k, 
should  ^  considered  superseded,  and  that  d  quoruia  ohJ5,«»> 
required  to  coniiit  of  a  mnjority  of  the  director.; the  num- 
ber whereof  continued  practical^  to  be  seyei.    What 
^  would  seem  to  be  a  conclusive  anfwer  to  this  reasoning, 
! is  that  sect  of  86  Vic.  cap.  46,  ^rasaspecUl  provision 
.giving  three  directors,  in  distinct  t^rms,  powers  as  a  quo- 

t-ftpbwer  which  was  not  in|rfered  with  by  a  sub- 
But  A  general   providon,  regu  |ting  the  number  ojf 
tors  without  expressly  chanjing  the  quoruta.    bJ._^ 
i«ji     ^****'**' **»®  company,  knowiig  of  this  declaration,  '^ 
..djtiiot  for  a  long  time  seek  to  change  it;  on  the  cdiitrary 
th«y  sustained  it  by  their  pleading  &>  the  intervention. 

There  remains  the  main  content  tjn  of  fi-aud  and  collu- 
8i<tt».  respecting  which  it  may  be  rifcarked,  thatsacquies- 
.oeuoe  ttnd  even  facilitating  legal  rfemedies  by  debtors  in    ^ 
favor  of  creditojs  cannot  amount  t<l  fraudulent tollusion. 
It  IS  only  when  acts  operate  a  prejudice  to  legal  fight* 
that  their  mptive  can  be  questioned,  and  it  is  the  partis" 
,  who  are  prejudiced  who  only  have  ihe  right  to  complain. 
W  the  present  case,  if  the  Montrei  J,  BoHknd  &  Boston  . 
Railway  Company  really  owed  the  South  Eastern  Ba®J 
way  Ownpany  to  an  extent  sufficiet  t  to  cover  the  attach-  1^ 
ments,  any  irregularity  as  to  tte  c^ufes  or  manner  m     . 
which  th6  dAt  \nra8  incurred  would  be  of  no  consequence. 
On  the  con*iry,„if  the  proof  goes  t  Jth^  extent  of  showing 
that  the  debt  is  not  due,  then  the  ttitervention  should  U  ,  ' 
sustained  and  thb  declaration  of  th*  girnisl^ees  overruled" 
and  rejected.  1  *  '        '» 

I  would  first,  however,  refer  to  the  allegation  \)y  which  "~ 
It  is  pretended  that  O'Halloranwoiild  obtain  a  fraudulent 
preference  by  virtue  of  his  altacHments.    This,  I  think,^ 
cannot  occur.  .  Already  the  s^m  due  to  Barlow,  hebdngT 
insolvent,  is  ordered  to  be  distribi^ted  among  his  creditors 
atimarc  la  Iwre.    As  regards  the  afmount  which  the  Mon- 
tii^al,  Portland  &  Boston  EailWay  Oompany  is  said  to  - 
owe,  in  case  judgment  passes  oA  the  attachmeniA^j^e 
company  is  solvent,  they  will  pat  J  if  insolvent,  th^HBt 


'   'm 


•3 


V 


/•  1 


fA 


i^^ 


,.«''    «-A 


V 


>/.  ,• 


0^-' 


lit 


■•X 


i#>' 


MrlMHik* 
O'llJlorM^ 


Kiti  LAlf  RBi>ORTB. 


nbtited 


.% 


/■ 


?l 


qiftyilif  levied  by  lizeoatioti, 'and  muit  bi9  diitnbiated  in 
like  manner  as  in/ the  Qase  of  Barlow.        ■ 

•  As  regardfi  ^the  allegations  of  fraud  and  collnaion,  oir- 
camstanceH  ar«  adduced  in  proof  which  one  might  readily 
conceive  might  have  an  inflaenoe  on  igaues  different  fVoiii 
w^iat  are  raised  in  thi;i  cause  ;  but  so  far  as  they  apply  to 
the  issues  now  under  consideration,  they  do*  not  seem  to 
be  material,  in  consequence  of  the  absence  of  one  element, 
vi^.,  that  they  fall  shorl  of  refuting  the  presumption 
established  by  the  evidence  that  the  debt  was  really  due 
by  the  Montreal,  Portland  &  Boston  Railway  Company  to 
the  South  Eastern  Rail  way  Gofanpany  according  as  declai^d'^ 
by  the  former  company.  .    ''  ^ 

The  circumstances  impeaehin'g  the"  regularity  of  the 
proceedings  leading  tb  the  declaration  are,  Ist.  That  Mr 
O'Halloran  waf  a  director,  at  the  time  the  resolution  waa» 
passed  authorising  the   declaration ;   that  he   tampered 


with  the 
ded  the 
That 
P6rtla; 
Railway  0< 


|es  to  show  that  his  resignation  had  prece- 
>n,  although  the  fact  was  otherwise.  2nd. 
fno  re^ar  lease  executed  by  the  Montreal, 
^ton  Railway  Company  to  the  South  Eastern 
ipany.  8rd.  The  contention  that  no  debt 
was  due,  becanlid  the  lease  was  fraudulent.  4th.  That 
Bradley  Bftrlow  furnished  the  money  and  made  the 
ameliorations  and  repairs  to  the  Montreal^  Portland  & 
Boston  Railway  0(|npany,  and  if  they  were  debtors,  it 
was  to  him  the  debt  was  due.  6  th.  That  an  account  was 
due  from  the  South  Easteru  Railway  Company,  and  that 
none  having  been  renderedi^iUhere  was  no  debt.  ■ 

As  regards  O'Halloran's  resignation  as  a  director,  we 
think  there  is  sufficient  to  show  that  his  resignation  pre- 
ceded the  Authorization  of  the  declaratioh.  Some  irregu- 
larity did  appear  to  have  occurred  in  the  entries  in  the 
minntes,  with  which  O'Halloran  is  identified,  but  it  wtls 
to  correct  and  make  the  minutes  conform  to  the  actual .. 
proceedings,  and  that  before  being  finally  sanctioned. 

I  think  the  manner  in  which  tbe  lease  Vm  procnred  to 
be  executed  might  have  been  subject  toH^plaint  if  it 
had  alteved  the  relations  of  the  parties  to  the  prejudice  of 
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tk  mterv«nanti.     An  ojd  draft  wm  taken  applicable  to 
th«*ciroum8tanoeB  in  whiph  it  #m  approved  of  in  m», 
but  inappli($abl«  in  soni«  partjonlare  to  theoirpam 
when  it  Mr4«  eiecutod  8fd  March,  1884.    It  ha 
gested  and  inten^dod  to  be  execnted  as  early  ^ 
had  been  approved  aa  well  by  the  direotore  . 
■hareholdws  of  the  Montreal,  Portland  i  Boston 
Company  on  the  19th  November,  1879^  but  it«  eL 
WM,  for  the  time,  interrupted  by  legal  proceedings^ 
the  reason  for  perfecsting  it  soon  alter  became  less  pres^ 
ing,  as  1  sfiall  endeavor  to  explain.    The  Montreal,  Port- 
land ^,^^ton  road   was  v^xy  imperfect,  Restitute  of^ 
rolling  q^k,  and  incomplete.    A .  controlling  inter«ft 
seems  to  have  been  beld  in  }t  by  the  American  Fassnmp* 
sic  River  railway,  in  the  name  of  Emmons  Baymond,  ft 
director  on  both  roads.    He  parted  with,  that  interast  to^ 
Bradley  Barlow,  which  enabled  him  J>y  his  v,ot6  to  control 

the  Montreal,  Portland  &  Boston  Railway,  and  to  cont^rol 
its  policy.     Tfce  execution  of. the   lease   Consequently 
became  less  necessary,  but   the  rofkd  ioffntinued  to  be 
operated  in  like  manner  and  much  as  if  the  lease  existed.! 
The  South  Ejaf^tern  Railway  and  the  Montreal,  Portland 
&  Boston  Rai%ay  were  operated  by  the  Aftme  oflaoiali|      •"' 
and  the  earnin|^were  used  in  ma^ng  etltenstvei  r^pair^^  .^  " 
ameliorations. -^nd  extensions  on  the  Montreal,  iPortland 
&  Boston  "Hallway.  .  The  accounts  between  tbe  rpajji-^ 
were  kept  by  the'  Soutk  Eastern  Railway  Company. 
It  is  probable,  and  there  is  some  reason  for  saying  that 
when  matters  appeared  to  be  coniing  to^a  crisis,  Mr. 
Barlow  having  failed  and  left  the  country,  and  the  pro-.^  ^ 
spects  of  the  roads  not  improving,  it  no  dionbt  being  the 
interest  and  4.e»ireuj»f  Mr.  O'Halloran  to  place  on  recordT^ 
^jnething  to  show  the  relation  in^wh^h  the  roads  stood  -  '   " 
towards  each  other  as  debtor  and  creditor,  he  seems  to 
have  taken  part  in  promoting  .the  execution  of  th«  leaae, 
which  BQmewhfd  differed  froip  the  effect  the  lease  would     . 
have  had  if  executed  at  the  time  it  w;a8  in>opo|ed.    A      ^/ 
blank  left  for  the  period  of  its  duration  Was  fillM  by  the    -^ 
insertion  of  nine  jiean,  and  it  tKen  ftppUed  to.eftenlions 
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not  in  existence  at  the  time  .the  lease  was  first  proposed, 
bnt  the  manner  of  applying  the  earnings  was  not  change^. 
As  respects  the  present  controversy,  the  existence  or  non- 
existence of  this  leas^  would,  I  think,  make  no  difference. 
The  question  is  whether  there  was  a  debt  due  from  the 
Montreal,  Portland  &  Bottop  Bail  way  Company 'to  the 
South  Eastern  Railway  Oompany,  at  the  time  the  attach- 
inents  were  served,  sufficient  to  cover  the  amount  of  the 
claims  thereby  made.   Apart  from  the  lease  tW^is  shown 
by  the  extent  of  the  repairs,  ameliorations  isin4  extensions 
made  on  the  former  road,  and'  the  accounts  kept  of  the 
expenditures  for  the  purpose,  and  other  the  liabilities  of 
thft  former  of  these,  roads  to  the  latter,  in  the  books  of  the 
South  Eastern  Railway  Company ;  the  statements  fur- 
nished by  the   last  named  company  prepared  by  their 
auditor,  submitted  apd  approved  of  by  the  shareholders 
of  the  Montreal,  Portland  &  Boston  Railway  Company, 
one  being  made  up  to  the  end  of  December,  1881,  show- 
ing an  indebtedness  of  |102,14l80,  approved  of  by  reso- 
.^lution  of  the  shareholders  of  the  Montreal,  Portland  & 
'Boston  Railway  Oompany,  passed  18th  January,  1882; 
another  showing  the  balance  on  the  31st  December,  1882, 
to  be  |1*72,237,82,  approved  of  by  resolution  of  the  share- 
holders of  the  last  named  company  on  the  i'7th  January, 
1888 ;  by  proof  that  the  balance  has  increased  since  that 
date,  and  finally  by  the  evidence  of  Mr,  Riddell  appointed 
by  the  Superior  Court  to  examine  the  state  of  the  accounts ; 
and  who  finds  the  balance  to  be  #186,681.19,  thus  exceeding 
by  much  the  aggregate  amount  of  the  attachments.    As 
to  the  pretension  that  the  moneys  for  these  ameliorations 
and  augmentations  were  furnished  by  Barlow,  it  is  con- 
tradicted by  the  whole  circumstances  of  the  time  he  con- 
trolled the  management  of  the  roads.    This  was  done 
through  the  shares  held  in  his  name,  but  the  oxpenditures 
and  administration  of  the  affairs  were  by  and  through  the 
officers  of  the  camnanies.,  The-TevenneH  wam  nnlleiM;^ 
by  them,^^he-  amelioratioiis  w^e  made  by  them,  and  the 
accounts  kept  by  them.  Mr.  Barlow  could  deposit  moneys 
to  his  own  credit  in  the  Bank  of  Montreal,  bat  therQ  w^as 
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only  one  source  whence  they  could  proceed,  that  i?, 
from  the  earnings  of  the  roads.  We.  consider  that  it  ig 
shown  that  a  debt  was  due  from  the  Montreal,  Portland  Sc 
Boston  Railway  Company  to  the  South  Eastern  Railway  ^ 
Company,  according  to  the  declaration  made  1)y  the  last 
named  company,  and  that  the  intervenants  have  not 
shown  said  declaration  to  be  false.  The  three  appeals 
must,  therefore,  be  dismissed. 

The  Montreal,  Portland  &  Boston  Railway  Company 
now  petition  to  be  allowed  to  make  a  new  declaration. 
On  an  application  to  the  Superior  Court,  they  may  pos* 
sibly  be  able  to  make  out  a  case  to  warrant  a  new  decla- 
riltion.  As  regards  this  Court  and  the  stage  of  the 
proceedings  at  which  thecase  has  arrived,  the  application 
cannot  be  entertained ;  it  is  consjequently  dismissed. 

Judgment  confirmed. 
'  Chapleau,  HaU,  Nicolh  4*  Brown,  attorneys  for  appellants. 

M.  S.  Lonergant  (and  subsequently)  Hatton  S^  McLennan, 
attorneys  for  garnishees.  «  ^ 

CfHalloran  Sf  Duffj/,  attorneys  for  respondent,  O'Halloran. 
(J.K.)  .  '      •  — 
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MONTBEAL  LAW  BEFORTB. 

.  September  22, 18t6. 

i>  ■'•.,.■ 

Coram  DoBioN,  O.J.,  Monk,  Ramsa;^;,  Sanbobn, 
Tessieb,  JJ. 

DANIEL  MUNEO, 

(tk^endant  in  Court  Mow)i 

AppbiJiANT; 


AND 


JOSEPH  MblSE  DUFRESNE, 

(Plaintiff  in  Court  below), 

Respondent. 

Promise  of  iaUh—Aeoeptanee'— Lapse  of  time.  — 

The  appellant,  on  the  28th  July,  by  a  writing,  offered  certain  pioperly  to 
the  respondent  for  $60,000 ;  tSfiOO  of  which  16  be  paid  cash  on  paw- 
j  ing  deed,— "this  ofifor  shall  remain  open  to  (he  10th  August  next." 
The  respondent  sent  a  letter  to  the  appellant  on  the  10th  August 
stating  that  M  accepted,  but  did  not  make  any  tender,  or  put  the 
appellant  en  d«m«ure  to  pass  a  deed.  "^N^  ^ 

Bbld  :— That  it  was  the  doty  of  respondent  to  put  the  appellant  in  demewn 
■  to  pass  a  deed  on  or  before  the  10th  August,  and  to  tender  the  $8,000, 
~^  and  this  not  having  been  done,  the  offer,  or  promise  of  sale,  beei^m>v^ 
ineffective  by  U^iee  of  time.  ^  "^  *    , 

•  ■    .  \- .       ■  • .  ■'•*,' 

The  appeal  was  from  a  jadgment  of  the  Superio?  Court, , 
Montreal  (Johnson.  J.y,  April  80, 1886.  ^ 

Johnson,  J.  (in  S|aperior  Court) : —  .\ 

This  is  a  case  of  ^«at  importance  to  the  parties,  and 
though  complicailed  with  some  details  of  diffic^ty,  can 
be  disposed  of  on  the  principles  defining  rights  and  obli- 
gations under  promises  of  sale.  These  difficulties  arise 
mainly  from  the  plaintiff  having  set  up  in  his  declaration 
a  subsequent  sale  from  the  defendant  Ip  another  party, 
an  averment  that  must  have  effect  on  the  conclusions 
ordinarily  taken  in  such  cases.  On  the  28th  of  July,  18*74, 
the  defendant  signed  a  writing  in  the  following  terms  :— 
SAiiB  nuM  Mb.  J)AiinL  if innK)  TO  ltiaBB&  H.  DcniBin 
Official  Lot,  No.  245,  oontaining  2326  <m  8746,  DorcheBter  street 


m.: 


^;1 
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til 


Offldal  h(A,  Nou  261,  containing  2640  on  lOG  irregular  Lag.,  Sydenham.     .' 

Official  Lot!  Na  266,  containing  2010  irrregular,  24,:i01  fiydenliam. 

All  Engliali  B^eaaore,  with  the  buildings  comprising  manofactoriea  and 
honaes  thereon 

At  the  charge  1i>y  the  purcbaaer  to  entertain  the  leases  of  the  said 
houses  in  peroeivin(t  the  rents  of  the  occupiers  of  the  same  and  to  take 
'  possession  immediate! 

The  lots  of  ground  ai^commuted. 

With  the  reserve  Hy  the  vendor  of  tlie  gaselier  and  bracket  in  house, 
•  office  safe,  cloclcs,~d«8lc8,  table,juui  pictures,  paper,  boolu,  looliii^g-glaai, 
square  hinges,  copying  pres^mall  engine  for  repairs,  copper  and^n  in 
bars,  pig  iron,  3  cupboards,  straw  cutter,  garden  utensils,  2  cdils  of  rop^s, 
grand  stone  frame,  gas  pipe  foVenglne,  marked  block  for  small  engine^ 
ai\d  safety  valve,  surfincing  machn^e,  nearly  finished  and  sold,  nails,  glass, 
,paint  and  brushes,  morticing  'mali^hine,  stonejilab,  ball,  wooden  vises, 
iron  vises,  and  old  fiy  wheel  at  end  o^  mill,  one  red  horse  and  two  haigaes- 
ses,  one  buggy  and  sleigh,  lot  Ganad^  plates  and  lead  pipes  andw^few, 
patterns,  belonging  to  others,  one  cart,^all  timber  and  wood,  and  all  the 
furniture  of  his  own  house,  and  the  rig)it  for  the  vendor  to  stay  in  his 
dwellingSap  to  the  1st  of  Hay,  without  pa^ng  any  rent. 

PBioa  ,'  ■■    ■ 

$50,000.00  , 

8,000.00  cash  on  passing  the  Deed  of  Sale. 


$42/)00.00  ^ 

7,2Oa0O  to  be  paid  tor  Sir  W.  E.  Logan  at  the  te; 
per /sent,  payable  yearly  on  the  Ist 


$31,800.00  Balance  remaining  due  to  the  vendor,  and 
and  oonsecntive  instalments,  of  $6,000, 
^X.  P^'  annum,  semi-annually. 

And  the  said  purchasers  shall  be  obliged  to  make  assure  ^e  buiUitags 
and  premises  for  the  balance  due  to  the  said  vendor.  Thi^  offer  shtdl 
remain  open  to  the  10th  August  next      "  As^r.    ■-*'■' 


of  deeds,  interests 

by  annual 
rest  7  per  cent 


HownuAi^  28th  July,  1874. 


^Signed,)       DANIEL  MUNBO. 
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The  plaiq.tiff  in  his  declaration,  after  setting  out  this 
writing,  avers  ah  acceptance  of  it  by  him  on  the  10th  pf 
.Ang^t ;  and  then  goes  into  a  detailed  statement  of  the 
subsequent  acts  of  the  parties,  all  finally  resulting  in  the\ 
defendant's  refusal  to  keep  hisj  promise.  FronMfie  middle 
of  August  to  the  middle  of  jSeptembisr,  the  defendant 
remained  in  a  state  of  protifacted  Indecision  as  to  the 
execution  of  an  authentic  deed  of  sale  on  various  groundi^ 
one  of  them  being  the  absence  of  his  legal  adviser  from 
Vokiy.  Q.B.  ^^  '^  12 
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town,  until  at  last,  on  tKe  16th  of  September,  the  plaintiff 
notified  him  in  writing  that  the  pretext  of  his  attorney's 
abHence  had  beon  put  an  end  to  by  hia  return,  and 
required  him  to  sign  a  deed  of  which  he  sent  him  a  draft, 
consenting  at  the  same  time  to  await  till  the  Tth  at  11 
a.  m-,  then  to  meet  at  the  notary  DesBosiers. «  To  ihis  the 
defendant  returned  no  answer,  but  kept  the  draft,  and  on 
the  same  day  sold  the  property  on  the  same  terms  to  one 
Bdlangei:,  the  deed  being  registered  on  the  Itth.  It^is 
further  alleged  that  the  deed  to  B61anger  was  sinjiulated,  ~ 
the  property  being  worth  more  than  the  price  ^pressed 
in  the  deed,  and  the  plaintiff  then  avers  that  by  the  delay 
in  executing  a  title,  he  suffered  |2,000  damages,  and  that 
if  he  cannot  get  a  title,  he  will  siifier  #80,000  more ;  and 
his  conclusions  are  :  1st.  That  the  defendant  may  be'  conr 
demned  to  have  the  registration  of  thd  deed  to  BSlanger 
cancelled ;  2nd.  That  he  be  condemned  to  execute  a  title  to 
the  plaintiff;  8rd.  That  in  default  of  the  defendant's  doing 
so,  in  a  time  to  be  fixed,  the  judgment  of  the  Court  serve 
him  for  a  title ;  4th.  That  in  default  of  cancelling  the 
Tegistration,  and  of  givftig  possession  to  the  plaintiff  by 
reason  of  the  impossibility  of  executing  the  judgme;nt  in 
consequence  of  the  title  and  possession  of  B6langer,  the 
defendant  be  condemned  to  pay  $80,000  damages,  and 
costs.  • 

The  defendant  pleaded  first  a  general  demurrer,  which 
was  dismissed.  If  it  had  bee^  a  partial  demurrer  it 
might  have  been  maintained,  for  it  is  difficult  to  see  how, 
in  the  face  of  the  plaintiff's  averment  of  a  sale  to  B6lau- 
ger,  and  of  his  possession,  the  judgment  of  this  Court 
can  serve  the  plaintiff  for  a  title  in  case  of  the  defendant 
failing  to  give  hiip.  one,  unlesii  Belanger  were  brought 
into  the  case,  and  the  deed  to  him  set  a8id^o|i^the  grounds 
of  fraud  and  simulation  alleged,  which  baa  not  been 
done.  " 

The  second  plea  admits  the  writing  of  the  28th  of  July, 
not  as  evidencing  a  contract  in  case  of  acceptance,  but 
only  as  a  memorandum  on  which  to  base  a  project  that 
was  to  remain  opeA  to  both  parties  until  tiie  lOtli  of 
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Augturt.    That  on  that  4ay  the  defendant  went  to  the 
notary-8  office  to  execnte  the  deed;  but  the  plaintiff 
wanted  one  made,  not  to  himself  alone,  but  along  with 
some  associates  ;  and  moreover  had  not  the  money  ready 
which  was  to  be  paid  down  by  the  terms  of  the  writing 
and  the  parties  separated  without  any  deed  being  then 
oxecfated.  and  the  defendant  gave  notice  that  the  thing 
was  at  an  end,  and  he  would  not  sell  ^t  all.  •  That  the 
defendant  never  agreed  to  a  sub-division  of  h^  hypothec 
and  considered  the  protest  of  the  12th  August  as  a  repudi-' 
ation  of  the  terms  of  tfce  writing  of  the  28th  of  July  ; 
that    yielding  to  the  plaintiff's  solicitations,  the  defen- 
dant, about  the  26th  of  August,  consented  to  have  a  new 
deed  drawn  ;  that,  on  the  Slst,  he  went  with  his  attorney 
to  the  notary's  office,  where  a  deed  was  prepared,  contain-    ' 
mg  conditions  to  which  he  had  never  absented,  such  as 
an  addition  to  the  number  of  purchasers,  a  division  of 
the  vendors  hyppthec,  and  certain  terms  as  to  the  pay- 
ment of  the  interest,  which  gave  rise  to  some  altercation, 
on  which  j|p  finally  withdrew  from  the  bargain,  and  sold 
to  lielanger. 

All  these  matters  were  the  subject  of  proof  before  me 
tor  several  days  at  the  enqu^te  and  hearing  sittings     The 
witnesses  were  many,  but  the  facts  that  have  a  direct 
bearing  on  the  case  arefew.    Tke  writing  of  the  28  th  of 
July  IS  adniitted  by  the  defendant.    Its  terms  are  clear. 
The  8  ipulation  at  the  end  of  it.  that  the  offer  is  to  remain 
open  till  the  10th  of  August,  is  one  in  favor  of  the  plain- 
tiff only.    The  offer  was  to  remain  open  for  the  purpose 
of  acceptance  only ;  and  if  the  defendant's  pretensioris 
right,  the  acceptance  on  the  10th  of  August  would  have 
been  useless,  for  there  might  have  been  nothing  there  to 
acpt.    The  defendant.  I  have  no  doubt,  desired  to  wU 
but  took  a  wrong  course  after  the  10th  of  August     He 
evidently  was  under  an  impression  that  he  had  not  sold 
untiU  dee^was  completed ;  but  this  is  against  all  au- 
*^^  mP^  difficulties  about  the  terms  of  the  title 
might  havdbden  cut  shortat  once  by  putting  the  plaintiff 
m  mora  to  sign  a  deed  in  conformity  with  the  writing  of 
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the  28th  of  July ;  but  this  was  never  done,  and  when  all 
their  later  disputes  had  ended,  and  the  parties  had  failed 
to  come  to  new  terms,  the  obligation  under  the  first  writ- 
ing still  remained  where  it  was,  and  could  not  be  termin- 
ated at  the  will  of  the  defendant  alone.  It  is  sufficient 
for  the  plaintiff  to  show  that  the  contract  exists,  and  th« 
defendant  must  show  hoW  it  has  been  annulled.  He  can- 
not annul  it  himself. 

The  whole  of  this  case,  as  regards  the  facts,  seems  to 
be  that  after  the  writing  of  the  28th  of  July,  the  defen- 
dant -being  under  an  impression  that  he  had  not  made  a 
sale,  but  that  ^e  contract  was  still  incomplete  without  a 
deed ;  and  being  still  anxious  to  sell,  neglected  the  only 
proper  course  of  libertlting  himself,  and  embraced  the 
first  opportunity  that  <iffered  to  sell  to  another,  without 
bearing  in  mind  the  old  precept,  good  in  law  as  well  as  in 
other  things,  that  it  is  well  to  be  olF  with  the  old  customer 
before  being  on  with  the  new. 

"With  respect  to  the  law,  the  only  question  to  be  looked 
at  is  whether  the  writing'  of.  the  28th  of  July,  subject  to 
acceptance,  became  a  complete  contract  when  that  accept- 
ance Was  given.  ♦  I  am  of  opinion  that  upon  such  accept- , 
ance  th^'contract  was  complete.  The  Tundamental  prin- , 
ciple  in  such  cases  is,  to  use  the  words  of  Troplong  in 
note  No.  2  to  article  18  of  his  Traits  du  Control  de  Vente^: 
"  Le  simple  consentement  m4me  verbal  suffit  dans  la  vente"  Hje 
gives  this  as  the  opinion  of  all  the  writers  on  the  text  ^f, 
the  institute  defide  instrum.,  upon  the  question  wheth^.. 
the  intention  of  the  parties  to  execute  a  deed  subsequently, 
made  the  existence  of  the  contract"  dependent  on  such 
deed.  The  whdle  subject  is  treated  by  Troplong  in  two 
,  or  three  succeeding  numbers,  to  which  it  is  unnecessary 
to  refer  at  length  now  ;  but  nothing  can  be  clearer  both 
on  principle  and  authority,  than  that  when  the  partieB 
make  a  private  writing  like  this,  containing  the  expres- 
sion of  their  vrill  upon  the  thing,  and  upon  the  price, 
and  agree  also,  as  they  did. here,  that  an  authentic  deed 
shall  be  executed  thereafter,  the  private  writing  does  not 
for  all  that  remain  a  simple  project  or  proposition.  Trop- 
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long  cites  the  opinion  of  PortAlia  on  thiH  head :  "  Vacte 
"sous  leing  priv4  n' est  pas  pour  cela  un  simple  projet.  On 
"  promet  seulement  (fy  qfouter  une  forme  authentique :  mais  le 
"fond  d%  contrat  demeure  toujouts  ind^pendant  de  cette  forme. 
"  Ita  redaction  d'une'vente  privie  en  contrat  public  ne  jteut  ^tre 
'^rfputie  essentielle,  qu'autant  qu'il  aurail  6ti  diclari  par  les 
"  parties  quejusqu'd  cette  ridaclfon  leur  premier  acte  demeurerait 
" un  simple  projet"  The  distinction  between  sales,  and 
mere  promises  to  sell  is  very  plainly  put  by  Pothier,  No. 
477.  All  that  is  necessary  to  complete  the  contract  of 
Hale  i&  that  it  should  clearly  appear  such  was  the  inten- 
tion  of  the  parties.  Here  a  man  offers  a  thing  for  sale  ; 
if  the  offer  had  been  accepted  then  and  there,  there  could 
be  no  question  about  the  completion  of  the  contract  at 
all.  Instead  of  that,  he  says  to  the  other :  "  You  need 
"  not  accept  to-day  ;  you  may  do  so  on  or  before  the  10th 
"  of  next  month."  Within  the  time  the  other  party  does 
accept,  and,  of  course,  that  is  the  same  thing  as  if  he 
had  accepted  at  first,  and  the  cont|;act  is  complete. 

As  regards  the  conclusions  of  the  present  demand,  the 
avisrment  that  B^langer  is  in  possession  under  a  deed, 
precludes  a  condemnation  against  the  defendant  to  execute 
a  title  to  the  plaintiff  while  that  of  a  third  party  sub- 
gists,  and  he  is  not  called  into  tke  case  to  have  it  set  aside. 
It  also  precludes  a  condemnation  to  cancel  the  registry. 
But,  as  regards  the  damages,  the  judgment  must  go  for 
itfU^Q  plaintiff.  The  principles  upon  which  these  damages 
are  to  be  assessed  are  fixed  by  Pothier,  and  rep^^uced 
in  the  Code,  (Art.  1078)  and  are  the  amount  of  the  loss 
he  has  sustained,  and  the  profits  of  which  he  has  been'^ 
deprived.  These  are  limited,  except  in  case  of  fraud, 
which  is  not  in  question  here,  to  what  might  have  been 
foreseen  at  the  time  of  contracting  th^  obligation.  In  the 
present  instance,  they  are  fixed  by^evidence  of  great  pre- 
cision and  unanimity,  and  I  have  really  no  discretion  to 
exercise.  First,  then,  with  respect  to  the  land.  The 
value  by  the  foot  is  fixed  by  the  witnesses  Simard,  Orevier, 
Perrault,  Lamourenx ;  Alfred  Boy,  Bnclos  and  Victor 
Boy  value  the  land  alone  at  181,068.10.    The  buildings 
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they  xalue  at  |29,786.68.    This  is  taking  an  average  an 
to  the  value  o{  the  land  from  40  cents  to  60  cents  a  foot, 
which  is  the  extent!  of  variation  of  opinion.    Then  come  ^ 
the  defendant's  witllQeHseH,  who  do  not^  really> reduce  this 
valud,  for  they  admit  the  perfect  competency  of  the  plain- 
tiff's witnesses,  and  though  two  of  them — Robert  and 
Moritt — value  the  land  at  80  (tents,  they  know  of  no  sale 
at  that  price,  and  admit  a  very  large  increase  in  value 
during  the  last  two  years.    Then   with  respect  towthe*)" 
machinery,  the  result  of  all  the  evidence  on  both  sides, 
is  that  it  is  to  be  valued  at  |12,874.    This  brings  the 
total  value  of  land,  building,  machinery,  etc.,  to  |78,085.63,   ' 
from  which  is  to  be  deducted  the  price  of  sale,  viz.,  $60,000, 
and  the  balance  of  123,636.68  remains  due  as  damages. 

The  judgment  of  the  Superior  Court  was  in  the  follow- 
ing terms : —  '  •• 

" The  Court,  etc.:.... 

"  Co'nsidering  that,  on  the  28th  day  of  July,  1874,  at 
the  city  of  Montreal,  by  a  writing  produced  and  filed  in 
this  cause  by  the  plaintiff,  as  his  exhibit  No.  1,  the  defen- 
dant offered,  undertook  and  promised  to  sell  to  him,  the 
said  plaintiff,  the  moveable  and  immoveable  property 
mentioned  and  described  in  the  said  plaintiff's  declara- 
tion, for  the  price  and  upon  the  terms  and  conditions  in 
the  said  writing  expressed,  and  amongst  others,  that  the 
said  promise  and  undertaking  and  offer  should  remain 
open  for  the  acceptance  of  the  plaintiff,  until  the  10th 
day  of  August  then  next ; 

't  Considering  that  on  the  said  lOtl^ay  of  August,  the 
said  plaintiff  did  accept  and  agree  to  the  said  offer  and 
promise;  ' 

"  Considering  that  the  effect  of  the  said  offer,  tinder- 
taking  and  promise  of  the  defendant,  and  of  the  said 
acceptance  thereof  by  the  plaintiff,  was  to  complete  a 
contract  of  sale  of  the  said  moveable  and  itnmoveable  pro- 
perty, between  the  said  parties  upon  the  terms  and  con- 
ditions in  the  said  contract  expressed ;  one  of  which  was 
that  18,000  were  to  be  paid  by  the  plaintiff,  at  the  passing 
of  the  deed  of  sale  mentioned  in  the  said  writing,  and 
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oridently  contemplated  by  both  uartiei,  in  cue  of  accept- 
ance an  afor^Haid  ; 

"OoniiiderinK  that  on  the  12th  day  of  Angiiat  afore- 
■aid,  the  plaintiff  duly  notifted  and  required  the  defen- 
dant to  execute  and  fulRl  the  conditions  of  his  aaid  con- 
tract, which  the  defendant,  however,  lieglected  and  refii- 
sed  to  do,  and  still  neglects  and  refuses  tdj  do,  although 
the  plaintiff  was  and  is  ready  and  willing  to  perform, his 
part  thereof ; 

,  "  Considering  that  subsequently,  to-wit :  on  or  about 
tH©  16th  day  of  September,  1874,  the  said  parties  met  for 
the  purpose  of  executing  a  deed  of  sale,  but  separated, 
Without  such  deed  having  been  executed,  the  defendaht 
then  and  there  declaring  that  he  would  not  sell ; 

"Considering  that  such  determination,  on  his  pajt, 
could  not  liberate  him  from  the  obligation  of  executing  a 
deed  upon  the  conditions  stipulated  in  the  offer  and  pro- 
mise of  the  28th  of  July  aforesaid,  and  the  acceptance 
thereof,  which  together  constituted  a  contract  of  sale ; 

"  Considering  that  the  defeniljint  has  never  notified  or 
required  the  plaintiff  to  take,  oi^onhis  part  execute  a  deed 
-<  of  sale ; 

"Considering  that  the  84id  plaintiff  has  proved  all  the 
essential  allegations  of  his  demai^d  ;  but  that  it  appears 
by  the  evidence,  as  well  aa  by  the  terms  of  the  plaintiff's 
declaratign,  that  the  moveable  and  immoveable  property 
aforesaid  was,  on  the  IStji  day  of  September,  1874,  sold 
by  the  said,  defendant  to  Narcisse  B6langer,  who  is  in... 
possession  thhereof  as  proprietor,  and  that  the  de€^|||rale 
thereof,  to  the  said  ^JaQger  was  duly  enregis^pl  on 
the  17th  of  September,  1874,  and  that  therefore  the  defen- 
dant cannot  execute  a  ti^le  in  favoj  of  the  plaintiff,  nor 
can  the  judgment  of  this/ Court,  under  the  circumstances, 
serve  or  avail  him  for  o^r  instead  of  a  title,  nor  can  the 
plaintiff  compel  the  discharge  or  cancellation  of  the  regis- 
tration'of  the  said  deed  ^o  B^langer,  without  patting  into 
the  cause  the  said  NaroiJBse  B61anger ; 

"  Considering  that  th^  defendant  has  not  established  by 
evidence  the  allegation^  of  his  plea  of  peremptory  ezcep- 
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tion,  doth  dismiM  thn  itaid  plea;  And  o^oniidering  that  the 
duinand  and  conolaaion  of  the  plaintiff  for  damagwa  ii 
woU  Toutidud,  and  that  it  ii  established  by  th«  evidenoB 
of  which  th(«  notea  ant  of  'rm^rd,  that  tl^«  daidagM  to 
which  tho  plaintiff  ia  entitled  by  law,  an*  |28,H85.U8,  to- 
wit:  that  the  valuta  of  tho  land  ia  |3).0'68.10,  tiiat  the  , 
value  of  the  buildinga  ii  |20,78».68  ;  that  'th<i)  valne  of 
the  movuablu  property  ia  $12,874,  making  the  total  value 
of  all  th«i  property,  moveable  and  immoveable,  sold,  |78,- 
685.68,  from  which  ia  to  be  dodtlcted  the  price  of-  sale 
■tipalated  by  the  said  writing  of  the  28th  day  of  July, 
1874  ;  leaving  the  Haid  aum,  or  balance,  of  $28,685.68,  due 
by  the  defendant  to  the  plaiutiff,^  for  the  caaaea,  matters 
and  things  in  the  plaintiff's  declaration  set  forth, — doth 
adjudge  and  <;ondemn  the  defendant  to  pay  and  satisfy 
to  the  plaintiff  the  ,said  sum  of  $28,685.68,  with  interest 
from  this  day,  and  costs  of  suit,  dUtraiii,  .ei|b." 

E.  U.  Picks,  Q.C.,  for  the  appellant  :—    ( 

Si  rintim6,  avant  son  action  et  en  temps  et  lieu,  e^t, 
par  nne  dAe  mi.se  en  demeure,  et.iiotamment  par  des 
"  offres  r^elMs/'  Idgalement  constatSes,  requis  ^e  Tappe- 
lant,  la  realisation,  (no^  de  ce  que  celui-ci  n'avait  pas 
offert,  ni  promis),  mais  settlement,  de  ce  qu'il  avait  vrai- 
ment  offert  ou  promis,  I'intimi  eid  6t6  aXojrn  recevable 
&  intenter  une  action,  k  I'effet  de  forcer  Tappelant  h  lui 
passer  un  titre  de  vente,  suiuaut  les  conditions  de  la  pro- 
messe,  et  qu'4  d6faut  ^m  lui  de  ce  faire,  le  jugement  de 
la  Oour  6quivaQdrait  k  tel  litre,  ^    -^ 

Mais,  dans  ce  cas-ld,  il  etit  fallu^ue  Tintimd  renouvelftt 
par  son  action,  sea  offres  rdelles,  qu'il  en  demandftt  acte, 
et  qu'il  en  consigndit  le  montant  en  justice  (Oode  Proc. 
Civ.,  B.  a,  arts.  688,  689,  642.) 

En  concduant  comme  le  fait.  Taction  de  rintimi,  Ii  un 
jugement  £quivalant  k  un  titre  pa«86  devant  notaire,  et  lui 
transfgrant  les  propri£t68  en  question,  c'6tait  demander  1 
la  Oour  de  se  snbstituer  4  cet  officier^  k  ce  notaire,  qui,, 
certainement,  n'aurait  pu  parachever  un  tel  contrat  de 
vente  et  v^pposer  sa  signature  avant  que  I'achetenr  ebi 
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mil.  k  Ml  diipoaition,  rargmit  da  prii  iti  vimtc,  potir !'«  . 

r«in«ttr«  ou  livr«r  «u  v«iideur.  -  . 

L'intimt  defait  done,  par«ill«meiit,  tnettre  U  (lour  «n 
dUt  d'on  faire  anUni,  au  inomont  ot^  elle  f  arait  6t<^  pr«t« ' 
i\  pr(>noH«-«r  an  jagMtnent,  fK|uivaUnt  k  un  titre,  ou  oontrat, 
(ranMfftrant,  inttanter,  A  1 'ai;h«t(mr  o«  k  rintlmft,  U  pro/ni^tS 
d(w  bieiiH  v«u4ua. 

Qf,  il  n'y.ATftit  qu'un  rikoyeu  do  niettre  U  Oour  daus  ' 
tnCnfttar,  c'6tait  de  la.  aaiaif,  (en  !«■  oouMignant  ou  d^po- 
Hant  au  "Oroffo")  dwa  deni'ors  du  prix  4fi  veot«.     O'eat  co 
qu«  u'a  paafaii  rititim^.'     /    •  -       v 

•'•    8.  Pagnueto,  (or  iho  reiipQmietxt  :-^       ^  .         *     >. 

II  n'y  a  paH  di^tiR  notra  ^roit  de  dispoaitfonN  plua  clairoa 
et  pltw  formoUea  que  celles  qui  d6i;larent  que :  lo.  "Lft' 
\^ente  eat  parfaite  par  l«  seul  consenteraertt  dos  ^partiea,  ♦ 
quoique  la  choae  ue  aoit  paa  encore  livr^e."     C.  C.  ArC  " 
1472.  •        • 

2q..'0«i  conientement  pent  n'Atre  qutf  verbal.  I  TVoptong, 
-   M»to, -Ko.  18,  et  note  k  la  p.  29.  Noa.  19et  20. 

8o.  II  pent  se  donner  par  lettre  ;  dct^o.  21. 

4o.  La  vente  eat  parfaite  du  moment  que  la  r^ponse  eat  ' 
donn6€i.et  re9ue  ;  do.  No.  22. 

6p^  L'offre  -d«  vente  du.  28  juillet  ayftnt  aecord6  d61ai 
jusqn'au  10  ao&i,  pour  l'a(iceptation  de  l'ihtim6,  ne  poqLvait 
Aire  r|tract6e  que  ce  d6lai  expir6,,et  TacQeDtntion  faite   ' 
verbal^ment  ohes  1«  notaire  Simard,  et  par  torit  le  lOaodt 
a  rendu  la  vente  p»rfaite  k  partir  da-^s^^oiQe'itt;' 

6.  2b«tti«^,  No.  80.  •.  :^ 

6o.  "  L'entente  qu'il  s&ra  paas^  acte  devant  notaire  d'un  • 
"  maroh6  ne  fait  pas  d^pendre  de  cet  acte  la  p^fection  du 
"march6,"....v.  " parce  qu'on  ne  ponvait  pas  conclure  de 
"  cette  clause  seule  que  les  parties  eussent  Voulu  faire 
"d6pendre^^ftl'acte  devant  notaire  la  perfection  de  leur 
"  maroh6."-^Qe  sont  lea.  propres  expressions  de  Potkier, 
Obligations,  No.'  11 ;  1  Troplong,  vente ;  No.  18,  note ;  No.  19. 

To.  La  vente  6tant  ainsi  {Parfaite  par  la  lettre  d'accep- 
tation  du  10  aout,  et  par  la  convention^du  26  aout,  chet 
M.  Oharles  Thibault,  renouvell6e  les  jotirs  snivants  k 
Lachine,  Ste-Anne,  et  chei  le  notaire  Desrosiers,  aucniw 
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partie  ne  poavaft  js'en  d6dire  sans  le  oonsentemeut  de 
Tantre,  on  snr  d6fai|,t  d'exdcuter  la  vente  aprds  une  mide 
en  demeure  r^gulidre. 

>,  La  mise  en  demeure  consiste  "  dans  une  interpellation 
en  justice,  on  une  demande  qui  doit  dtre  par  6crit,  a  moins 
quele  contrat  lui-m6me  ne  soit  verbal."    (7.  C.  Art.  1066, 
■  1066,  lOet,  1478. 

DoEio^,  Oh.  J. :— '  '       /  - 

On  the  2^th  of  July,  1874,  the  i^pellant  Munrp  gave 
the  respondent  Dufresne  a  writing  entitled,  "  Sale  from 
Daniel  MuIito'  to  M.  Dufresne."  It  was  in  effect  a  pro- 
mise of  -saie  by  which  Munro  boqnd  himself  to  sell  to 
Dufresne  certain  property  therein  described,  for  the  s%m 
of  |60,00(rof  which,  |8,000  was  to  be  paid  in  cash  on 
passing  the  deed,  if- Dufresne  accepted  the  offer  on  or 
before  10th  August.  The  parties  went  to  the  office  of  the 
notary  on  the  10th  August,  but  Simard,  who  was  to  have 
joined  in  the  purchase,  would  not  come  in,  and  Dufre^e 
had  not  the  funds  to  produce.  They  se]parated,  and  about 
'five  o'clock  in  the  afternppn,  Dufresne  sent  a  letter  to 
Munro,  in  which  he  stated  that  lie  accepted  the  ^er  made 
on  the  28th  July,  and  would  be  ready  to  pass  the  dee^. 

The  first  question- is  this, — was  this  letter-a  sufficient 
acceptance  of  the  promise  of  sale,  to  be  bindingon  Munro  ? 
.Was  it  sufficient  that  on  the  10th  of  August  Dufresne 
should  say,  "I  accept  your  offer?  "  Or  was  it  n^essary 
"that  he  should  be  ready  to  fulfil  the  conditions  of  the 
dee4?  ;  '  ,  '  \ 

There  is  no  difficulty  as  to  the  proposition,  that  when 
a  delay  is  fixgd,  the  expiriition  of  the  delay  is  fatal  if  no 
a<?ceptance  o^  thib  offer  ^  beW  made  on' or  before  th^ 
day.  fixed.''^;Thefe  is  no  necessity  fdr  a  mise  en  demeure  ii\ 
the  pijniiy'  doe6  not  accept  on  tbte  day  mentioned.  The  ' 
onl]t4pl^e§i^n  then,  is,  what  is  the.  meaning  of  the  pro- 
line of  8^«i?  AsJiiaTe  Remarked,  on  the  10th  August 
tt¥  money  w^  not  forthcoming.  There  was  nothing,^ 
'*  i^,  iii  'pie  ni^ttire  of  an  "^acceptance^^  except  the  letter 
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in  the  afternoon.  Subsequent  to  that,  thereVere  several 
pourparlers,  but  in  none  of  these  does  4t  appear  that 
Dufresne  had  the  |8,000  ready.. Under  these  circumstances 
he  brings  his  action,  asking  that  Mnnro  should  pass  a 
deed  to  him.  It  is  in  evidence  that  Munro  subsequently 
sold  the  property  to  a  man  named  B^langer  for  the  same 
price.  Dufresne  asks  that  Munro  should  have  the  deed 
to  B61anger  set  aside,  and  convey  the  property  to  him ; 
or  that  the  judgment  should  hold  as  a  title  to  the  pro- 
perty;  and  if  the  property  cannot  be  conveyed,  that 
Munro  be  condemned  to  pay  him  #87,000  damages.  The 
parties  went  to  evidence,  and  the  ju^0  in  the  Oourt'^ 
below  held  that  Munro  was  bound  by  the  acceptaj||l' 
contained  in  the  letter  of  the  10th  August.    .  ^^ 

The  question,  then,  presents  itself,  was  Dufresne  bound 
to  put  the  vendor  en  dnnmre  to  give  him  a  deed  on  that/ 
day,  failing  which,  was  hfe  entirely  debarred  from  any 
claim  in  respect  of  the  property  ?    The  Court  holds  that 
the  meaning  of  an  acceptance  jwas  not  merely  to  send 
Munro  word  that  he  would  accept,  but  a  complete  accep- 
tance, and  that  it  was  for  Dufresne  to  put  Munro  en  de- 
tneure  to  fulfil  his  I  obligation  on  the  10th  Augpjst,  andL^^ 
to  tender  the  |9,000.    This  not  having  been  done,  we  " 
hold  that  Dufres^'s  right  completely  lapsed  on  that  day. 
Taking  this  view'^of  the  case,  we  have  come  to  the  con- 
clusion that  the  judgment  must  be  reversed,  and  the 
action  dismissed. 

Raicsay,  J.:— 

The  first  question  is  as  to  the  effect  of  the  writing  of 
the  28th  July.  It  is  an  offer  to  sell  certain  property  up 
to  a  certain  date.  Thereis  no  doubt  that  if  the  plaintiff 
did  not  close  with  defendant,  and  accept  his  offer  before 
the  expiration  of  the  time  to  which  the  offer  was  opeii, 
obligation  ceased.  It  seems  equally  clear  that  if  there  is  1 
valid  acceptance  within  the  .period  fixed  the  offer  binds. 
What  constitutes  an  acceptance  ?  It  is  contended  that 
there  is  soma  difffli^nce  between  an  offer  to  sell  and  a 
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synallagmatiqne.  There  seems  to  lie  no  such  distinction  \ 
(Pothier,  Yente,  478).  Pothier  also  distjiifgaislies  ^Pjrd- 
messes  de  rente  into  two  kinds — 1.  avec  UmikUion  de  temps ; 
2nd.  Mtfis  limitation  de  temps  {Ih.  No.  480).  He  says  :  "  Lors- 
"  que  quelqa'uu  «'eBt  oblige  de  rendre  une  chose  dans  nn 
"temps  limits,  il  est  d6charg6  de  plein  droit  de  son  obli-- 
"  gation  par  le  laps  de  ce  temps,  si  pendant  Tespace  de 
"  be  temps  il  n'a  pas  6t6  mis  en  demeure  de  s'en  acqnitter." 

In  what  consists  demenre  ?  "  Pour  faire  dSclarer  les 
"  ofires  d'un  d§biteur  bonnes  et  valables,  trois  circonstan- 
"  cos  sont  reqnises,  savoir,  de  la  chwe,  da  lieu  et  da  temps. 
"  De  la  chose,  qae  Tofire  soit  r6el  et  non  labial,  car  les 
"  seules  paroles  ne  rendent  points  an  crfeancier  conpable 
"  de  negligence,  et  ne  le  constitaent  point  en  demenre,  si 
"  le  corps  de  I'argent  ne  s'ofire  r6ellement." 

The  question  is  .important  in  this  case,  for  on  the  even- 
ing of  the  10th,  last  day^of  the  term  given  to  the  plaintiff 
to  purchase,  he  notified  defendant  by  letter  that  he  accept- 
ed the  offer.  This  was  not  sufficient ;  he  should  have 
tendered  the  price  to  be  paid  cash  and  the  deed,  and  there-* 
,  fore  the  bargain  was  at  an  end.      .  \ 

Later,  on  the  12th,  the  plaintiff  protested  defendant 
and  summoned  him  to  take  a  deed,  to  which  defendant 
paid  no  attention.  On  the  16th,  plaintiff  wrote  to  d^fen-  . 
dant  asking  him  to  sig^  the  deed,  but  to  this  appeal  defen- 
dant was  equally  deaf.  It  seems,  however,  that  other  nego- 
ciations  took  place,  and  that  defendant  even  went  to  the 
notary's  about  the  deed,  and  there  he  refused  to  sign  it 
and  went  away  declaring  he  would  not  sign.  Notwith- 
standing, Mr.  Desrosiers  went  with  a  clerk  and  tendered 
defendant  deed  No.  5,  ihd  offered  him  |8,000.  Be  would 
not  even  look  at  the  money,  and  refused  to  have  anything 
to  do  with  it.  Subsequently  some  one,  not  the  inotary,  sent 
him  a  deed  purporting  to  be  a  copy  of  the  dndt  Mr. 
Desrosiers  made,  but  which  was  really  not  a  copy.  This 
action  was  then  brought.  Now  if  the  obligation  con- 
tained in  the  offer  to  sell  of  the  28th  July  was  determined 
by  the  failure  to  put  defendant  en  demewn  legally,  we 
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the  testimony  of  the  witnesses,  and  T  have  been  nnable 
to  find  any  satisfactory  proof  of  snch  new  contract.  It  is 
true,  Mnnro  gave  his  title  deeds  to  Mr.  Desrosiers,  bnt  he 
gave  him  no  instructions.  Desrosiers  swears  to  no  bar- 
gain,  and  the  deed  when  prepared  was  $.i  once  objected  to. 
Neither  Dab9rd  nor  Simard  prove  anything  but  pour- 
parlors.  There  was  a  constant  shuffling  even  as  to  the 
purchaserpi — it  was  Dufresne  alone,  Dnfresne  and  Simard, 
and  then  Dnfresne  and  Campbell.  It  is  very  probable 
that  the  withdrawal  of  Simard  from  the  transaction  was 
a  significant  hint  to  Mnnro,  and  it  certainly  dissolved  any 
obligation  Mnnro  may  have  entered  into  after  the  10th 
August  till  then.    It  seems  to  me  that  we  have  nothing 

,  but  a  very  feeble  presumption  that  Munro  entered  into  j 
a  new  contract  with  Dufresne  after  the  10th,  and  it  must/ 
have  been  of  a  very  loose  kind-  indeed,  since  it  apjpeani 
Dnfresne  thought  it  extended  to  Mr.  Campbell  and  to  the 
sub-division  ^  the  bailleur  de  fond  hypothec.  But  per- 
haps these  conisiderations  are  of  little  moment,  for  the 
plaintiff  has  a  very  formidable  difBlcnlty  in  his  way /in 
the  fact  that  the  very  important  formality  of  producing 
the  18,000  ^ith  the  action  has  been  neglected.  The  18/000 
Mr.  Desrosiers  had  with  him,  in  what  shape  we  are  not 
told,  are  not  now  forthcomii^.  Bnt  our  atteiltion  has 
been  directed  to  the  case  of  Perrgult  v.  Arcand,  (')  debided 
by  the  Superior  Court  at  Quebec,  and  in  which  it  wi|b  held 
that  if  it  appeared  by  the  record  that  the  defendant  could 

\iuQ)i;  give  the  land,  plaintiff  was  not  obliged  to  bring 
^he'  money  into  Court;  Tlbere  is  iio  authority  cited  in 
support  of  this  decision,  and  Mr.  Justice  Meredith  dis- 
sented, giving  full  reasons  for  his  dissent.  This  very 
term  we  have  decided  that  the  actual  offer"  of  the  money 
was  required  io  pM  en  demeu^e,  and  this  in  a  case  where 
the  defendant  had  pleaded  other  grounds  of  defence. 

It  was  also  nrged  that  it  appearing  by  the  record  that 
defendant  has  sold  the  land,  plaintiff  might  sue  in  dafii- 
ngw.  He  did  not  sue  for  damages  alone,  and  this  might 
be  of  importance ;  bnt  it  is  unnecessary  to  enter  more 
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folly  into  the  question,  as  the  Gonrt  holds  that  there  was 
no  evidence  of  the  reneWed  promise  of  sale. 

Mc^K,  J.:— 

I  ^oncUT  in  the  judgment.  The  learnisd  Ohief  Justice 
has  /so  fully  expressed  the  grounds  of  the  decision  as  I 
understand  it,  that  it  is  unnecessary  for  m(^  to  do  more 
than  express  my  entire  concurrence  in  the  observations 
which  have  fallen  from  him.  > 

'Sanborn,  J. :—  ^  , 

I  also  concur  in  the  judgement  as  delivered  by  the  Chief 
Justice. 

The  judgment  in  appeal  was  as  follows : — 

"  Lacour,  etc...... 

"Oonsiddrant  que  par  6cTit  du  28  juillet  18*74, 1'appe^ 
lant  s'engagea  de  vendre  4  I'intimS  les  immeubles^y  d^si- 
gn§s  pour  150,000  conrant,  dopt  |8,000  seraient  pay^s  en 
passant  le  titre,  s'il  acceptait  cette  ofire  du  dit  jour  au  10 
aout  $uivant  (18*74)  inclusivement ;    ' , 

^'Bt  consid6rant  que  Tintimfi  n'a  pas,  avant  le  11  aoiit 
18*74,  offert  de  payer  les  $8,000  qu'il  devait  payer  en  pas- 
sant Facte  de  vente,  ni  n'a  rSguli^rement  mis  I'appelant 
en  demeure'de  lui  passer  titro^ 

"  £t  coU8id6fant  que  par  le  seul  laps  de, temps,  I'appe- 
lant a  6t6  d6charg6  de  sa  promesse  de  vente ; 

"  Et  consid^rant  qu'il  n'y  a  pas  de  preuve  d'aucune 
prolongation  de  ddlai,  aprds  le  10  aout  18*74; 

"  Et  consid6rant  qu'il  y  a  erreur  dans  le  jugement 
rendu  par  la  09ur  Sup6rienre  \  Montreal,  le  80me  jour 
d'avriimS;  -V;\, -::^--. -■-^■-^^--,.:^.^>^:-  v.V;-.--v-.-..v 
,  "Oetfe  Gpur  casse  et  infirme  le  dit  jugement  du  80 
avril  18*75,  et  proc6dant  k  rendre  le  jugement  qu'aurait 
d&  rendre  la  dite  Gour  Sup6rieure,  elle  renvoie  Taction  de 
l'intim6,  et  condamne  I'intim^  i  payer  l|^Jt^appelant  les 
d6pen8  enconrus  tant  en  conr  infl^rlenrey^e  Wr  le  pre- 
sent appel."  ■■  ■■  '    /  -  ■■'  \^.;;  ;  ,»..^.^.,^*v   y  ;. 

7  V-         Jodgmeit  reversed.: -: 

.B.  17^  J^fc*<,  Q.C,  attorney  for  appellant  *\ 
S.  Pd^tteld^attor^ey  for  respondent.     ^ 


Miiy  19,1888. 

Coram  DoBioN,  O.J.,  Tessier,  Orobs,  Ouui(OHi  ^J. 

EOBEBT  MITCHELL  iS^iUAL.; 

(Defendant  in  Court  bekno),    , 
AppsllaKt; 

'  ■/    '    ;■-■  ■   ■.;■ -Aim^'^  '■ 

JOHN  MITCHELL  KT  AL.,      - 

,      ^^  (Plaintiffs  in  Court  below),  ^^— 

Respondents. 

Removal  of  exeeutor^C.  C.  9lt,  282,  285.       ;. 

Hbu>  :-7<BeTenitt'g  the  judgment  of  the  Court  of  Review,  M.  L.  R.,  3  8.  C. 
31),  tiiat  the  existence  of  a  law  ■ait  between  on«  executor  Imd  the 
estate  he  represents,  especially  when  there  are  seyeiral  executorB,  is 
not  a  sufficient  cause  for  the  removalof  such  executor. 

2.  Art  282.  C.  C,  does  not  fppljr  to  executors  chosen  by  the  testator. 

The  appeal  was  from  a  jadginent  of  the  Court  of  Seview, 
rei>orted  in  the  Montreal  Law  BeiMrts,  8  S.  Q.  81,  npilLni-  , 
monsly  reversing  the  judgment  of  the  Superior  "Court, 
rendered  by  Mr.  Justice  Loranger. 

The  action  was  taken  to  remove  the  appellant  firom  his 
position  as  ^ecntor  of  the  estate  Alexander  Simpson.  The 
respondents,  who  were  legatees  under  the  will  of  the 
said  Simpson,  set  forth  in  their  declaration  the  making 
Af  the  will,- the  death  of  the  testator,  and  the  beginning  of 
the  administration  of  the  appellant  with  his  co-executor 
Alexiinder  Mitchell.  The  first  ground  of  removal  charged 
was  connected  with  the  taking  of  the  inventory  made 
after  the  dea&  of  the  executrix  on  the  14th  September, 
1888.  Among,  the  assets  entered  in  the  inventory  was  a 
debt  dvld  by  ue  succession  of  Dame  EUza  Lane  Bose,  wife 
<rf  the  appflUant.  The  debt  was  then  entered  as  18,8*76.80. 
Another!  aMet  was  |280,  amount  of  an  overdue  note  made 
by  the  appellant.  It  was  charged  that  he  vnthheld  and 
suppressed  infonnation  respecting  the  debts ;  that  his  co- 
exeontor  snbBei^uently  discovered  that  the  capital  debt 
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due  by  the  estate  of  Dame  Eliza  Jane  Boss  was  |5,4'66.t2, 
and  that  no  interest  had  been  paid  since  1st  May,  1878, 
excepting  $200.90,  making  an  additional  sum  of  ll.ttO^i^ 
due  for  interest  on  the  day  of  the  death  of  the  executrix, 
Catherine  Ray ;  that  said  Robert  Mitchell  had  admitted 
said  indebtedness  by  several  documputs  concealed  from 
his  co-executor ;  that  the  said  Eliza  Jane  Ross  died  on 
the  14th  October,  1880,  leading  a  will  whereby  she  ap- 
pointed her  husband  the  i^pellant,  her  son  James  M. 
Mitchell,  and  her  daughter  Eliza  J.  R.  Mitchell,  the  exe- 
\  cutors  of  her  will;  that  said  executoref,  refusing  to  pay 
the  said  indebtedness  to  the  estate  of  said  Simpson,  an 
action,  No.  1219,  was  begun  by  the  Simpson  executors, 
including  the  appellant,  against  the  said  Robert  Mitchell 
and  his  son,  and  daughter,  as  executors  of  the  will  of 
Mrs.  Mitchell ;  that  the  now  appellant  then  refused  to 
give  the  address  of  his  said  daughter,  in  order  that  she 
might  be  served  in  said  action ;  that  pleading  to  the 
merits  of  said  demand,  the  then  appellant,  including  the 
now  appellant,  pleaded  that  the  obligation  of  indebted- 
ness set  forth  against  the  said  executors  was  entered  into 
by  Mrs.  Robert  Mitchell  without  consideration  to  herself, 
and  that  she  received '^o  benefit  therefrom  from  the  estate 
A.  Simpson  (though  the  deeds  purport'  to  be  for  value 
from  said  estate),  and  that  said  Robert  Mitchell  alone 
received  consideration  therefor,  a^d  that  said  deeds  were 
made  by  Mrs.  R.  Mitchell  as  secunty  for  the  debts  of  her 
husband ;  and  said  deeds  were  null\  the  now  respondents 
say  that  said  deeds  were  made  by  Mrs.  Simpson  with  the 
knowledge  and  assistance  of  the  appellant ;  that  appel- 
lant was  entitled  under  the  will  of  sidd  Simpson  to  one 
—twenty-second  part  in  his  said  estaW.  but  transferired 
the  same  on  9th  April,  1881,  to  his  daughter,  i^id  she  the 
same  day  transferred  the  same  to  her  brother  by  deed 
dated  21st  May,  1881,  which  latter  deed  Appellant  con- 
cealed from  his  co-executor;  that  Robert  AB$oheU  con- 
cealed the  fact,  of  his  owing  the  Simpson  estate  the  said 
sum  of  1280,  and  afterwards  averring  that  the  same  had 
been  assumed  by  hia  daughter  and  seonred  by  heron 
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mortgage,  refused  to  tl^eoiiry  the  property  on  which  it  was 
secared.  ^ 

The  respondents,  aftdrwards)  on  the  8th  September, 
1884,  presented  an  incidental  demand,  giving  another 
reason  for  the  deprivation  of  the  appellant  of  his  office  of 
executor,  namely,  that  he  impeded  the  gestion  of  the 
Simpson  estate  by  endeavoring  to  prevent  the  prosecution 
of  the  suit  against  the  Boss  estate  to  recover  the  amount 
of  its  indebtedness  to  the  Simpspn  estate,  by  writipg  a 
letter  to  the  attorney,  ad  litem  of  the  Simpson  estate,  pur- 
,  porting  to  withdraw  his  authority  as  such  attorney,  fol- 
lowing up  the  same  by  a'  notarial  protest  against  said 
attorney.  Again,  on  the  8th  April,  1885,  respondents  filed 
another  incidental  demand,  alleging  as  another  motive 
for  the  deprivation  of  the  appellant  of  his  office  of  execu- 
tor, that  the  now  appelant,  in  the  cause  1219,  on  the 
Itth  March,  1885,  after  judgment  rendered  therein  against 
the  Boss  estate  for  the  sum  of  1*7,200,  with  interest^  etc., 
further  obstructed  the  administration  of  the  Simpson 
estate  by  filing  with  the  pr6thonotary,  without  right  or 
the  concurrence  of  his  co-executor,  and  to  the  detriment 
of  said  estate,  a  renunciation  of  part  of  said  judgment, 
namely,  the  sum  of  11,920.80.  x 
Ddtstct  and  Oagrion,  Q.C.,  for  the  appellant : —  ^ 

The  proof  was  not  such  as  to  bring  the  appellant  within 
the  provisions  of  C.  C.  art.  285,  to  which  art.  91*7,  0.  0. 
refers.  Art.  282,  G.  G.,  does  not  apply  to  executors,  but  to 
tutors  only.  C^.       \  ^  _-     r       ' 

iV.  T.  J7teUe  for  the  respondents  : — '  ill.      . 

;  The  words  of  G.  G.,  art.  91*7 :  "  If  having  accepted,  a  tes- 

"  tamentary  executor exercise  his  functions  in  such  a 

"  manner  as  would  justify  the  dismissal  of  a  tutor. he 

"  may  be  removed  by  the  Court  having  jurisdiction^"  make  -^ 
bo^  articles  282  and  285  applicable.  Consequently  the 
existence  of  a  law-suit  for  a  Ifirge  amount,  between  his 
wife's  estate  and  that  of  Alex.  Simpson,  was  sufficient  to 
Justify  the  respondent's  demand.  The  appellant's  coiT- 
duct  had  also  been  such  as  to'justify  his  removal  i|nder^ 
art.  286. 
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RiBspondents'  aulhoritift : — 0.  N.  444  ;  Nonvoan  Donizart, 
Fftrj.  *'Ex6cutiou  Testai^entairo,"  vol.  VIII,  p.  21?  ;  Dallo/ 
et  Vorgfl,  Codes  annotds  (under  art.  444,  C.  N.),  Nos.  8,  24, 
25,  28  ;  TouUier,  vol.  II,  ^o.  1166 ;  Demolombo,  vol.  VII, 
No.  489. 

TE881ER,  J.  :— 

II  s'agit  d'Une  action  en  dWitution  de  Robert  Mitchell 
comme  ex6cutear  testamentaire  de  fen  Alexander  Simpson. 

La  Gour  Sup^rieure  en  pl\emidre  instance  a  dSboutS 
Taction. 

La  Cour  en  revision  a  maint 

Jjes  faits  sont  bien  expliqa< 
parties. 

Le  jngement  a ^uo  parait  l    ^ ^_.   _.. 

position  d'un  ex6cnteur  testwneniaire  k  celle  d'un  tntenr. 
II  7  a  nne  difference  essentielle,  en\ce  que  Texdcntetir  tes- 
tamentaire  est  chojsi  par  le  testatenr  et  son  libre  choix 
doit  dire  respects,  tk  to^oins  qn'H  y  ait\deB  motifs  d'an«  ^tr^s 
grande  force  pour  le-mettre  de  c6t6.\  II  en  est  aTit1reiB«nt 
da  tntenr ;  il  est  choisi  par  nne  assembl^e  de  |MiTcpt6]s(ms 
le  contrdle  da  jnge,  et  reticle  282,  CO.  pr^noAi^  Tex- 
elusion  absolue'  da,  tut<^ ;  il  ne  peat  )^tre  nottiQtd  s'il  a 
an  proems  pendant  avec  le  minear, 

Mais  cela  peut-il  ipso  facto  rendre  nal\e  la  nomination 
d'un  ex^cuteur  testamentaire  ? 

irfaut  done  rechercher  dans  les  faits  proky^s  et  la  con- 
duite  de  Tex^cuteur  testamentaire  dans  la  prasente  cause 
une  preuve  suffisante  pour  jnstifier  sa  destitution. 

Lejuge  en  premiere  instance  a  fait  Tappr^ciation  de 
ces  C^ts  et\ep  a  trouv^s  insuffisants  pour  jnstifier  la  des- 
titution, nj  a  eu  des  irr6gularit6s,  mais  non  pas  de 
celles  qui  denotent  dans  les  termes  des  articlea  91*7  et  285 
0.  0.,  une  inconduUe  notoire,  ou  Vincapacit(,  ou  la  malhon- 
ntteti.  ♦  ' 

L'appelant  Robert  Mitcbell  est  lui-m6me  I'un  des  I6ga- 
taires  ;  lis  soht  aa  notiabre  de  vingt-deux ;  sui:  ce  nombre 
les  demandeurs  intim^s  ne  repr^sentent  que  5-22dme 
parties  de  la  succession.  Totites  lea  parties  intdress^es  ne 
devraienl^llM  pas  6lre  eiTciiflise? 
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Les  faits  partionliera  fondte  snr  cortams  caloals,  le 
dteaveu  de  Tavooat,  le  retraxit  qai  ne  pouvait  avoir  d'effet 
pr^judioiel,  le  refas  de  Tappelant  de  donner  I'adreMe 
de  sa  fille  out  6t6  ezpliqate,  et  je  n'entrerai  pas  dans  le 
•  detail  de  oes  diffftrents  points  dans  ces  notes.  II  m'a  para 
qn'anoan  de  ces  faits  ne  justifiait  la  destitution  de  I'ap- 
pelant  qne  le  testatear  a  librement  choisi.  Pour  motiver 
Qne  destitution  dans  ce  cas-ci,  il  fant  desf^ts  conclusifs 
dp  mulhonnSteU  on  de  miconduUe.  Oette  Oour  est  d'avis 
que  le  jugeinent  en  premiere  instance  6tait  bien  fond6 
en  droit  et  en  fait,  et  c'est  celai-U  qai  est  maiutena.  Oe 
jagement  dispose  des  autrep  objections,  de  romission  de 
certains  montants  dans  I'inventaire  dbs  biens,  de  pr6ten- 
dns  aotes  de  fraude.  La  fraade  ne  se  prteame  pas,  or  la 
preuve  est  insaffisante  poar  itablir  ces  pr6tendas  actes 
de  fraade.  En  somme  il  n'est  pas  6tabli  que  la  saccession 
ait  rien  perda  par  la  faote  de  l^appelani  ni  qae  celai-ci 
soit  insolvable. 


Foot  068  raisons  je  suis  d'arif  de  Veaverser  le  jage^ 
ment  en  rgvision  et  de  maintenir  celai  renda  en  premidre 
instance.  O'est  14  Topinion  ananime  de  cette  Ooar. 

DoRioN,  O.J.:—  ^ 

This  Ck>art  differs  from  the  opinion  of  the  Court  of 
Review  as  to  the  applicability  of  0.  0.  282.  The  Gonrt 
of  Review  held  ^atnnd^  the  provisions  of  art.  917,  art. 
282  applies  to  executors.  ^Ihat  is  not  the  view  taken  by 
Uhis  Oourt.  I  am  also  persMially  of  opinion  that  the 
action  could  not  be  brought  by  ihe  respondent^^  alone, 
but  required  the  presence  of  all  the  legatees  of  thd  estate 
Simpson. 

The  judgement  of  the  Gourt  was  as  folic 

"Oonsidering  that  the  respondents,  pontiffs  below, 
have  failed  tp  establish  the  material  allegations  of  their 
declaration,  and  more  particularly  that  Ahey  have  not 
shown  that  the  defendant,  now  appellant,  Jnaa  been  guilty 
misoondnct  in  the  discharge  of  his  duties  as  dne 
exeoutoTs  named  in  and  by  the  Ikiit  will  and  testa- 
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in«nt  of  the  late  Alexander  Simpion  to  Joftlfy  his  removal 
froiq  the  aaid  ofllce  of  exeontor  ; 

V  And  considering  that  artidle  2Bi  of  the  Oivil  Code, 
cited  in  the  judgment  rtjndere^"1>y  the  Superior  Court 
sitting  in  royiew  on  the  86l)lj:pif  November,  188H,  dot»H 
not  apply  to  executors  chpSen-by  a  testator,  and  that  th« 
existence  of  a  law-suit^tWeen  one  executor  and  the 

,;<^  estate  he  represents,  apciallx  when,  as  in  the  present  case, 
there  are  several  ei^emors,^ is  no  sufficient  cause  for  the 

-    removal  of  sucjj^xgcutor  ; 

"  And  considering '  that  there  is  error  in  the  judgment 

"^jstendered/jk^  the  Court  of  Review  on  the  80th  of  Novem- 

It,  'VThis  Court  doth  reverse^d  annul  the  said  judgment 
^_  the  AOth  of  November,  18§6,  and  proceeding  to  render 
the  judgment  which  Ae  said  Court  of  Review'  ought  to 
have  rendered,  (fo^h  affirm  the  judgment  rendered  by  the 
Superior  Court  of  Montreal  6n  the  27th  February,  1886, 
and  dismiss  the  action  of  the  said  plaintiffs,  now  respon- 
dents^ with  costs  aJB  well  in  the  Superior  Court  and  in 
Review  as  in  the  Court  here,  etc." 

Judgment  of  C.  R.  revened. 
A.  Ddwle,  attorney  for  appellants. 
Oeoffrion,  Q.C.,  counsel. 
Lafleur  Sr  BMle,  attorneys  for  respondents. 
1(N.  T.  B.) 
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Coram  Dorion,  Oh.  J.,  Jitm^n,  Orosh,  Ohuaoh,  JJ 
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PipRRE  CLAUDE,    /  V 

{Hgfendant  in  Cmurt  beioip),       '    ^ 

Appellant; 
■  AWD 


DAVID  WEIR, 

{Hainf^  in  Court  below), 
•     . ,       '  Rbhpondent. 

Long  €itubli$hed  indu$try— Tannery -^JPoUutum  of  running 
'    '"  Btream^— Nuisance — Injunction. 

The  appelUnt  Mid  hit  pradeotMort  had,  from  time  iin.meinori«l,  carried 
on  tKe  buaincM  of  Unaing  Idather  ip  Cdte  dea-NelKee,— that  being 
the  princtpal  industry  of  the  village.  A  Bmall  stream,  whioh  ran 
through  the  lands  of  both  parties,  and  which  was  partly  used  as  a 
drain,  received  certain  noxious  substances  from  the  tannery.  The 
respondent,  wlio  had,  within  a  fbw  years,  acquired  a  lot  ten  or  fifteen 
arpents  lower  down,  — and  with  knowledge  of  the  industry  long 
establiiihed  in  that  ijifeoe,— complained  of  the  pollution  of  the  stream 
by  thq  substances  from  the  tannery,  and  asked  for  an  injunction. 
There  were  other  proprietors  between  the  parties,  but  the  respondent 
alone  complained  of  the  nuisance-  The  effect  of  the  ii^nnction,  if 
granted,  would  be  to  destroy  the  prinoi|ial  industry  of  the  locality. 

Hbld:— (Reversing  the  judgnient  of  the  Superior  Coart,  11  L.  R.,  2  8.  C 
3S6),  that  the  appellant  was  not  entitled  to  the  injunction. 

TKe  appeal  was  from  a  judgment  of  the  Superior  Oonrt, 
Moatreal  (Johnson,  J.),  October  80,  1886,  gp-anting  an 
injunction.  The  case  in  the  Court  below  is  fully  reported 
in  Montreal  Law  Reports,  !2  S.  C,  p.  826. 
.  The  eomidiranti  of  the  judgment  rendered  by  the  Court 
below  are  as  follows : — 

"Oonsidering^  that  the  plaintiff's  action  is  brought  to 
recover  damages  and  also  to  get  a  restraining  order  and 
injunction  agaii^t  the  defcuidant  for.  that  he,  the  defen- 
dant, has  deteriorated  the'  water  of  a  certain  stream  in 
the  declaration  deeoribed,  and  running  throu|^  the  lots 
of  land  owned  and  occupied  by  both  parties — ^the  defen- 
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di»»'"  W  being  above  that  of  |)»«  pUinliff ;  Mli  Oftt  it  ia 
allof^  bf  the  plalDtilt'  that  tho  defendant  haa  upon  hia, 
th«i  .l^iflKliiur^  aaid  lot,  •  tanflery  wherein  he  rarriea  on 
the  pr^6;«Me«  of  tanning:  and  oolourinK  bWher ;  and  that  in. 
.  proaeotttiMg  Ftlfai  .^sineM,  a*  aforeiiaid,  he  ^««  aubatancea 
which  he  auifers  to  get  into  mnd  mix  the  aaid  atream, 
whereby  the  water  thereof  ia  rendered  anaervioeaUe  to 
plaintiff,  who  haa  a  honae  upon  hia  aaid  lot  wherein  he 
dwella  with  hia  family;  and  is  further  rendered  noxtoaa 
•nd  otfenaive  to  the  araell^  aa  well  aa  poiaonooa  and  dan- 
:  gerotta  to  drinlc4 ' i- — — - 

"Gontiidering  that  tho  defendant  pleadM  in  anbatanre 
that  he  and  hia  prtMleceaHora  have  from  time  immemorial 
used  the  aaid  ntream  for  thn  purposea  of  a  tannery  with 
^the  conaent  of  the  inhabitanta  generally,  and  the  plain- 
iiff'a  prodocoaaorH  in  particular;  that  the  aaid  atream  i a 
mor<>  polluted  by  othera  than  by  him,  the/id«lb|id«nt ; 
that  the  plaintiff  acquired  hia  property  with  a  perfect 
knowledge  of  all  that  he  complains  of  by  hia  action,  and  that 
he,  the  defendant,  makea  a  lawful  uae  of  th^  aaid  atream  ; 

"  Oonaidering  that  the  plaintiff  demuri|^|iifhe  aaid  plea, 
and  that  hia  demurrer  baa  been  reaer^d  for  deciaion 
until  after  proof  made  ; 

,,'  "  Oonaidering  that  the  al^egationa  in  the  aaid  plea,  to 
)  the  effect  that  the  defendant  made  only  a  lawful  Uae  of 
the  aaid  atream,  are  aufficient  to  aave  it  from  diamiaaal 
under  the  demurrer  ;  which  latter  ia  therefore  diamiaaed ; 
,  "  Gonai^'wring  th^t  on  the  merita  the  plaintiff'a  caae  is 
Bufficientlynutd  concluaively  proven,  and  that  by  law  he 
haa  a  right  to  the  uae  of  ihk  aaid  water  without  any 
diminution,  hindrance  or  deterioration  jK^id^^^eyer  at  the 
hando  of  othera;  and  that  the  aaid  atjeanf^n  ita  natural, 
state  and  the  wAtera  thereof  are  hia,  to  uae  for  domeatic 
and  other  i^rpoeea  fully  and  without  moleatation  ; 

"  Oonaidei^^^iherefore,  that  it  is  proved  that  the  defen- 
dant makes -jj^um^f^wful,  use  of  the  said  stream  to  the 
^  damage  of  th^S|^|Hp|^l^|t^nrt  aajiesaea  the  said  damage 
at  1600,  and  ctjjJMlfcii^fjBiP^efentiahta  to  pay  and  satisfy 
the  «id  .»m  m^mUt;  .n^  further  .rfer  u>d 
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«)i^ol%  th«  Mid  dMfttndant  to  ocMe  »!)  miiinitr  of  ii^pry 
jiiiji  J^lnQ]r|la««  to  the  pUiiititr  ill  rua|)e<it  of  th«  j|||ptter* 
mid!  iningt  in  and  by  tho  Raid  xaiou  complaittod  of,  under 
itil  thfl  pi^naltiflfl  of  law,  and  doth  aUo  (V)iidflinn  thfldofnn' 
(lant  to  pay  the  coatH  of  thin  a<;tion.  rfislraiti,  ttU:.,  and  doth 
<;oiid«nin  the  plaintiff  to  nay  tho  (;o«tapfth«  aaid  demurrer, 
dittraai,  •to."  '^^.f  S 

Waroh  16,  l88Ml<j!EH? 

L.  O.  David^iMh&kyii' 

Li)  motivJiMdu  j«|(4^  d««  la  Oour  inf(ftrit>urn  ptmt  ae 
W'Humlir  dipM^  pro|K>ikition  luiviintu  : 

L^  dl'fiiUTOUr  fait  uti  aaagiu  illegal  due  eaux  da  ruiaseaa 
do  la  Cdto-des-Neigu/;  il  lea  aalit  et  Iom  corrompt.  an  d^tri* 
ment  da  demandtmr  qui  a  droit  k  lu  joaiasance  de  coa 
iiaaz  aana  moloatation,  ni  dminution. 

Nona  pr^tendona  quo  le  jug«mont  eat  mauvaia  pour  lea 
raiaoiia  auivantea : 


T 


y 


P«m|nt 


1.0.  Parcequ'il  eat  proav6  que  rintim^^^^  aouftre 

-Neigea  4ea 


i6|^^  aouttre  paa 
plaa  que  lea  autrea  habitanta  de  la  Cdte^l- 
inconv6nienta  r6aaltant  de  I'^tabliaaement  dea  tannurien  k 
la  Odte-dea-Neigea  ;  qu'aucun  dommage  r6el  et  ap^cial  n'a 
6t6proav6,  et  qa'4  difaut  de  cette  prenve,  il  n'a  paa  droit 
d'action.  G'eat  k  la  communaat6  ou  k  la  corporation  k 
agir  en  pareil  caa. '  Un  aimple  individu  n'a  paa  le  droit 
de  changer  toatea  lee  conditiona  d'eziatenue  d'une  com- 
manaut6. 

Autorit^a  anr  oe  point :  Allen'a  Reporta,  vol.  18,  page 
108.  Bigelow,  Leading  boiea,  ptLge  466.  Addiaon,  Latg  0/ 
tor/f,  page  88,  Edition  de  1874.  "  «^"  "» 

2o.  II  ^|tN»^ay(;4ae  lea  premiers  habitanta  de  la  Odte* 
l-NeigoiMuent  dea  tanneura  et  qae,  de  tout  tempa',  lea 
eaux  dn  rniaaeaa,  k  cet  endroit,  ont  6t6  conluu;r6e8  4 
I'aaage  dea  tannerlea  ;  qae  c'eat  I'indastrie  principale  de 
cette  paroiaae,  la  aeule  mdme,  et  que  aana  elle  la  Gdte-dea- 
Neigea  aerait  k  peine  habitie.  Or,  lea  avteora  diaent  qae 
lonqae  certaina  endroita  aont  conaaor^  de  tempa  iiam6*  -^ 
merial  4  oertainer  induatriea,  Il  y  •  droit  aiCqnia  en  favour 
de  cea  induatriea  et  oenx  qui  vont  s'4tablir  en  cea  endroit»>c 
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doivent  snbir  iBs.iQconv^nientB  d'an^  sitaation  qn'ilfr 
sont  T^pntds  avoif  donnueet  acce]^t6e. 

Daviel,  Vol.  2,  pp,  416,  41 1  et  411 ;  PaxdesBXiB,  Servitudes, 
vol.  ler,  p.  ISOC  Nos.  54,  CL5, 86  et  91 ;  Macarel,  Ateliers  dan- 
gereux,  p.  16. 

So.  11  est  pToav6  aussi  que  de  tout  temps  le  rnissean  a 

*  seTvi  d'^gont,  par  |a  volontd  et  le  fait  de  tons  les  habitants 
de  la  Oote-des-Neiges ;  que  Tintim^  lui-mdme  et  ses  au- 
tenrs  out  particip^  et  acquiesce  k  la  fante  commune.  Or, 
les  auteurs  disent  qu'en  psgreil  cas  c'est  la  commuuaut^  et 
non  un  individu  qui  a  droit  d'action.  II  faut  s'adresser 
&  la  communaq(t6 :  k  la' corporation  qui  seule  a  le  droit 
d'intervenir. ;  /  • 

Addison,  JUaw  of  torts,  p.  11^ ;  Oooley,  pp.  46  eit  47 ; 
Marcad6,  vol.  7,  p.  S6T. 

.  4o.  II  est  prouv^  que  I'intim^  ne  pent  pr6tendre  que 
les  eauz  du  ruisseau  Eont  plus  g&t^es  qu'^utrefois,  puisque 
les  substances  dont  les  tanneurs  se  senrent  maintenant 
-  sont  toutes  inoffensives  ou  ont  pour  effet  de  d6sinfecter 
les^ui:  du  ruisseau  gftt^s  et  corrompues  par  les  saletSs 
et  les  fumiers  qui  y  tomb^nt  de  partbut  et  que  tout  le 
mohde  y  jette.'^  Une  seule^  substance  serait  dangereuse, 
mails  11  est  prouvl  qu'elle  ne  tombe  pas  dans  le  ruisseau 

'  ^  et  de  fait  on  ne  Tya  pas  trouy§e. 

■     >  5o.  Les  progrds  de  rindustrie,  la  faveur  qui  doit  dtre 

'^  accordde  k  tout  ce  qui  pent  lui  6tre  utile,  les  a  vantages 
im^nenses  que  ces  §tablissements  procurent  au  public  en 
g6n6ral,  font  un  devoir  aux  tribui^ux  de  ne  pas  favoriser 
un  individu  k  cause  d'inconvSnients  rteulta^ott  de  ces  6ta- 
blissements,  au  detriment  de  toute  la  communaut^  k^ 
laquelle  cet  individu  appartient.        * 

Les'  antorit^s  ne  manquent  pas  k  I'appui  de  cette  propo- 
sition. Voir  en  paiticulier  Dalloz  au  mot  £7<imx,  1856,  2, 
294 ;  Marcadd,  vol.  7,  p.  864,  no.'  297  ;  Pardessns,  Servi- 
tudes, yo\.  let,  p.  180  et  pax.  66,  B6,  91. 

jBo.  Pour  ex6cuter  le  jugement  tel  qu'il  est,  I'appelant 
serait  oblig6  ^e  farmer  sqn  Stablissement ;  car  |e  jugement 

t»  j^e  sp§cifie  pas  ce  qu'il  doit  faire,  il  n'ordoiine  pad  que 
•  I'appelant  prenne  les  moyens  d'empdcher  telles  on  teUes 
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sa1>st&nce8  de  tomber  dans  le  raisseau.  Et,  cependant; 
la  Oour  infl^rietiTe  n'a  pas  vonlu  6videminent  obliger  Tap* 
pelant  k  former  son  ^tablissement.  Oela  fait  voir  la 
sagesse  des  autenrs  pins  hatit  cit£s  qui  disent  qa'nu  indi- 
vidu  auqnel  an  6tablis8ement  indnstriel  ne  canse  aucnn 
dommage  special  n'a  pas  de  droit  d'action,  qne  ce  droit 
appartient  k  la  communant^.  La  consequence  est  qne, 
dans  le  cas  abtnel,  I'intim^  anrait  d&  prendre  les  moyens 
de  forcer  Taatorite  mnnicipale  k  intervenir  et  k  ordonner 
k  I'appelant  de  faire  ce  qn'elle  anrait  cm  n^cessaiire  ponr 
^vitef^les  inconvinients  dont  il  se  plaint.  Si  la  com- 
mnnant6  ne  vent  pas  interyenir,  c'est  qn'elle  tronve  les 
iiicofiv^nients  insignifiants,  compares  anx  avantages  rdsnl- 
tant  de  I'existence  des  tanneries  k  la  Gote-des-Neiges. 

7o.  Dans  tons  les  cas,  l'intim§  n'a  droit  k  ancnn  dom 
mage,  car  il  n'a  pas  6tabli  qn'il^en  avait  6prony6,  et  le 
jugement  qn'il  a  obtenn.  ordonnant  i^  I'appelant  de  ne 
pins  corrompre  les  eanx  dn  rnissean,  est  trop  vaghe  et 
trop  g6n6ral  ponr  ponvoir  6tr0%x6cnt6.       ,  ^ 

Si  ce  jngement  6tait  main  ten  u,  ce  setiut  la 
I'appelant,  de  tons  les  mannfacturiers  et  tiuinenrs  places 
dans  les  mdmes  conditions,  et  de  la  Gote-des^eiges ;  et 
tont  biela  ponr  satisfttire  le  caprice  d'nn  senl  individn,  qui 
en  allant  s'^tablir  en  cet  endroit,  a  acqniescd  tacitement  k 
I'ordre  de  choses  existant  et  accepts  par  la  population. 

E.  Lq/kur  and  N.  T.  RieUe,  for  the  respondent : — 

The  general  res^'^lt  of  respondent's  evidence  is  to  show 
that  the  appellant  is  a  rich  and  powerful  man,  and  miayor 
of  the  village.  He  has  great  influence,  and  employs  a 
large  number  of  workmen,  from  among  whom  he  hai^ 
recruited  the  majority  of  his  witnesses.  He  has  abused 
his  wealth  and  his  position  to  carry  on  his  business  in  a 
way  that  renders  the  neighbourhood  unhealthy.  He  has 
turned  the  stream  which  is  the  main  -^ater  supply  of 
the  village  into  a  filt^^y  sewer,  thus  depriving  the  res- 
pondent of  his  use  of  the  water  and  menacing  his  health 
daily. 

The  plea  that  the  respondent's  autenrs  consented  to  the 
appellant's  use  of  the  stream  is  simply  an  attempt  to 
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prove  the  establishment  of  a  servitude  without  alleirinir 
or  showing  any  title.  It  is  an^ elementary  proposition  of 
our  law  that  no  servitude  can  be  established  without  a 
title.  (C.  C.  L.  0.  649.) 

The  respondent  submits  that  an  examination  of  the 
pleadings  and  the  evidence  will  shoi|:— 

lo.  That  the  respondent  has  fairly  proved  the  allega- 
tions of  his  declaration. 

2tf.  The  appellant's  pleas  are  bad  in  law  and  irrelevant 
with  the  possible  exception  of  the  one  allegation  :  viz  that 
appellants'  use  of  the  stream  is  legal. 

So.  That  appellant  has  failed  to  make  one  word  of  evid- 
ence m  support  of  this,  his  only  legAl  plea. 
^This  conclusion  was  summarized  by  the  learned  judge 
ot  the  Court  below,  in  delivering  judgment :  "  All  the  esten- 
"  tial  facts  I  find  vonclusively  prdved  in  favor  of  the  plaintiff, 
•  j  and  uncontradicted  by  anything  the  defendarU  has  been  able  to 
"  adduce  that  hm  any  strict  relation  to  the  case:'  "  The  water  " 
continues  the  learned  judge,  "  is  rendered  unwholesome 
and  pestiferous,  if  not  absolutely  and  fatally  poisonous 
"  and  the  cause  of  the  mischief  is  undoubtedly  the  defen- 
"  danfs  tannery."  These  wbrds  are  a  fair  statement  of  the  " 
result  of  an  analysis  of  the  evidence  in  this  case.  The  only 
question,  then,  left  for  discussion  is  as  to  the  legal  effect 
and  consequences  of  appellant's  action. 

The -general  rule  of  law  as  to  personal  responsibility  is 
laid  down  in  arts.  1053  and  1064  of  the  Civil  Cpd?.  The 
principle  has  been  thus  stated :  "  Tout  individu  est  garant 
"  de  son  fait,  d'ou  il  suit  que  si  ce  fait  cause  k  autrui 
"  quelque  dommage,  il  fant  que  celui  par  la  faute  duquel 
"  il  est  arriv6.  soit  tenu  de  le  rfiparer.  Ce  principe  n'ad- 
"  met  point  d'exception."  (Berti^and  de  Greneille).  Articles 
601  and  803  of  the  Civil  Code  state  more  particularly  the 
reciprocal  obligations  of  ripaijian  proprietors  onprivate 
streams.  ,  ,/  .:#■■; 

The  latter  article^eos)  declares  that :  "  He  whose  land 
"  borders  on  a  running  stream,  not  forming  part  of  the 
"  public  domain,  may  make  use  of  it  as  it  passes  for  the 
"  utility  of  his  land,  but  in  such  maimer  as  not  to  prevent  the 
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"exercise  of  the  tame  right  by  thote  to  whom  it  belongt."  The 
principle  of  non-aggravation  of  servitude,  is  as  clearly 
established  as  any  to  be  found  in  our  law. 

Demolom^e,  vol.  11,  p.  48,  4*7 ;  Laknre,  trait6  des  ser- 
vitudes, p.  654  ;  Gamier,  Regime  des  eaux,  vol.  1,  p.  202. 

The  appellant  has  tried  to  show  that  he  conducts  his 
tannery  in  the  best  possible  way  and  with  the  greatest 
care.  To  prove  that  this  is  is  not  the  case,  the  Court  need 
only  compare  V  the  diescription  given  of  the  working  of 
appellant's  tat^ijery'iwith  the  list  of  precautions  required 
by  the- French  law  in  such  cases.  Bunel,  Etablissements 
Insalubres Jb^lO.  But  even  had  the  appellant  taken  the 
precautwilipi^ose  very  existence  he  seems  to  ignore,  this 
would^i||n|idefetace  in  an  action  for  nuisance. '^Cbu/son 
Sf  Fof^^^aters,  p.  158.  "  Where  the  plaintiff  has  proved 
"  a  right  to  an  injunction,  it  is  no  part  of  the  du^  of  the 
"  Gourt  to  inquire  how  the  defendant  can  best  remove 
"  the  nuisance." 

The  jurisprudence  of  this  Gourt  has  been  fixed  on  many 
of  the  points  which  arise  in  this  action,  in  the  case  of 
Sl-Charlet  ^  Doutre,  (18  L.  C.  J.  268).  In  that  case,  the 
same  argument  was  made  as  t(Athe  care  shown  by  the 
party  carrying  o,n  an  offensive  trade,  tOid  Mr.  Justice 
Ramsay  there  said  :  "  If  a  perison  chooses  to  carr/  on  an 
"  offensive  trade  next  door  to  my  house,  he  must  pay  me 
"  for  it."  Mr.  Justice  Sanborn  said,  "  it  must  be  remarked 
"  that  the  authorities  cited  i^om  some  modern  French 
"  authors,  to  the  effect  that  parties  who  are  licensed  to 
"  carry  on  a  particular  trade  which  may  incommode  the 
"  neighbourhood,  are  not  liable  for  damages  for  exer- 
"  cising  their  rights,  do  not  exactly  apply  to  this  case. 
"  There  is  no  license  here  pretended."  These  remarks 
are  exactly  in  p<nBtw 

DOBiON,  Gh.  J. :—  / 

/The  appellant,  by  the  juc^ent  appealed  from,  has 
been  condemned  to  pay  to  the  respondent  $500  damages 
for  having  polluted  the  water  of  a  creek  passing  through 
the  respondent's  property,  and  for  having  deprived  him 


Olaad* 
Wtir. 


si 


"Si 

•  n 


'>*a 


-•Mr 


CUnde 
W«ir. 


I  \. 


>  •► 


204  "/      MONTREAL  LAW  REFORTa 

of  the  use  of  it.    The  judgment  also  enjoins  the  appellant 
to  cease  all  manner  of  injury  and  annoyance  to  the  plaintiff 
(the  present  respondent)  in  respect  of  the  matters  andthinfcs  in 
and  by  the  said  action  complained  of,  under  all  penalties  of  law. 
By  his  declaration,  the  respondent  alleges  that  he  is 
the  owner  of  a  property  at  Cote  desNeiges,  which  he 
has  occupied  for  the  last  five  years  as  a  residence  during 
the  summer  months ;  that  his  lot  is  traversed  by  a  pri- 
vate stream  or  water-course,  which  drains  his  property 
and  the  lots  and  farms  above  and  below  him;  that  for 
mpre  than   thirty  years   before   his  occupancy  of  said 
land,  his    auteurs,  and  other  proprietors,  had  used  the 
water-course  for  culinary  and  other  domestic  purposes, 
and  for  watering  cattle  and  other  animals  oil  their  pro' 
perties;  that  the   appellant  is  the  owner  of   a  larfee 
tannery  and  dyeing  establishment  at  a  distance  of  about 
three  furlongs  from  the  respondent's  house,  higher  up 
the  water-course,  and  that  he  has  made  an  illegal  use 
and  abuse  of  said  water-course,  by  fouling  and  polluting 
the  same  with  various  poisonous  matters  and  substances 
used  by  him  in  his  tannery;  that  the  pollution  of  the 
water-course  rendepihe  water  totally  unfit  for  domestic 
purposes,  and  renders  it  dangerous  to  he^ilth  from  exhal- 
ations emanating  from  it,  endangering  thereby  his  health 
and  that  of  his  family. 

By  his  conclusions  the  respondent  asks  that  the  ap- 
pellant be  condemned  to  ^ay  him  #2,000  damages,  and 
be  ordered  to  desist  from  fouling  and  polluting  the 
stream,  from  damning  up  the  same,  and  generally  to 
carry  on  his  tanning,  dyeing  and  colouring  establish- 
ment so  as  not  to  render  the  vicinity  thereof,  and  the 
the  respondent's  property  in  particular,  insalubrious  and 
unpleasant,  and  in  such  manner  as  shall  not  interfere 
with  the  lawful  use  of  the  water-course. 

The  appellant  has  denied  all  the  allegations  of  the/ 
respondent,  and  has  further  alleged  by  a  special  plei 
that  from  time  immemorial  this  creek  had  been  -us? 
for  tanning  ptfrposes  by  himself,  his  auteurs  andothc 
witTi  the  assent  of  the  uuUurs  of  the  respondent,  and!  in. 
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the  interest  of  the.  popnlatiSti  of  the  parish  and  of  the 
pnblic ;  that  this  creek  which  is  used  as  a  sewer  for  a 
large  portion  of  the  inhabitants  of  Gdte  des  Neiges,  and 
by  the  respondent  himself,  is  more  altered  and  corrupted 
by  the  use^hich  they  make  of  it  than  by  himself  and 
other  tanners ;  that,  the  respondent,  when  he  went  to 
settle  there,  nliast  have  known  the  utfe  which  was  made 
of  the  creek,  and  had  consented  like  the  rest  of  the  popu- 
lation to  submit  to  the  iuconveniences  arising  from  it, 
in  the  general  interest,  and  that  he,  the  appellant,  had 
only  used  the  water  as  the  law  and  usage  allowed  him 
to  do.  :, 

The  evidence  shows  that  from  time  immemorial  the 
principal  industry  of  the  village  of  Gdte  des  Neiges,  in 
the  parish  of  Montreal,  was  the  tanning  of  leather,  that 
there  are  now  four  tanneries  in  the  village,  besides  that 
of  the  appellant,  which,  has  existed  for  a  long  time, 
was  burnt  down  and  rebniltsbv  the  appellant  in  18*78,  its 
value  being  from  $16,000  t^'l|l7,000 ;  and  that  sixteen 
years  ago  there  were  eight  tanneries  more  than  there  are 
now  in  the  villi^e.    (Joseph  Lortie,  app.  app.  p.  85, 1.  8t.) 

In  1880,  the  respondent,  who  is  a  builder  residing  in 
the  City  of  Montreal,  purchased  for  $800,  from  the  heirs 
Marshall,  the  house  and  lot  which  he  now  occupies  as  a 
summer  residence  from  May  to  September  or  October.  In 
a  straight  line,  it  is'  about  fifteen  acres  from  appellant's 
^tannery,  but  by  following  the  windings  of  the  creek,  it  ia 
about  nineteen  acres  lower  down. 

It  is  proved  that  the  five  tanneries  above  respondent's 
property  use  the  water  of  the  creek  for  their  tanneries, 
that  the  drains  BB,  GO  and  DD,  on  the  plan,  the  two  first 
discharging  into  the  creek  above  the  appellant's  tannery 
and  the  latter  below  it,  but  above  th6  respondent's  ho^8e, 
are  used  as  sewers  for  the  greater  portion  of  the  village, 
and  receive  either  directly  through  the  naturid  declivity 
of  the  land,  or  through  flues  and  other  means,  the  sewage 
and  refuse  from  houses,  privies,  stables,  pig-sties,  which 
are  built  on  or  near  it,  and  also  the  drainage  of  the  roads 
and  streets  for  about  thirty  acres ;  that  there  igre  a  num- 
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berofmarket-gardenerswho  collect  large  quantities  of 
manure  and  materials  for  compost  which  are  deposited 
near  the  creek,  the  washings  of  which,  from  the 
natural  declivity  of  the  land,  are  carried  into  the  creek. 
Michel  Hurtubise.  Besp.  App.,  p.  46.  p.  49,  p.  60. 
Fran90i8  Desmarchais.  App.  App.,  p.  n  -  Benj.  Lortie. 
App.  App  p.  48  ;  Ch.  Urenier.  App.  App..  p.  104;  Hugh 
Murphy,  App.  App.,  p.  80 ;  Augustin  Desmarchais,  pp.  16, 
10  and.H ;  Jos.  Lottie,  p.  84  and  p.  40. 

The  drains  of  the  C6te  des  Neiges  cemetery,  used  as  a 
bnnal  ground  for  all  the  RoAan  Catholic  population  of 
the  City  of  Montreal  and  surrounding  villages,  discharge 
into  this  creek  a  short  distance,  above  the  appellant's 
tannery.  .  (Pierre  Robert,  Res,p.  App.,  p.  86.) 
The    respondent  having  selected  this  locality  for  a 
•    summer   residence,  and  havirig  occupied  his  house  for 
SIX  summers  before  he  brought  hi6  action,  it  was  in- 
cumbent upon  him  to  prove  that  the  appellant  had  used 
the-water  of  the  creek  so  as  to  deprive  the  respondent  of 
Its  use,  or  that  he  ha<l  polluted  it  to  such  an  extent  as  to 
render  it  dangerous  ip  health  from  the  offensive  smell 
emanating  from  it,  and  failing  to  prove  either  complaint 
he  must  succumb  in  his  demand. 

A^  regards  the  allegation  that  for  upwUrds  of  thirty 
years  before  he,  the  re8p9ndent,  acquired  his  property, 
his  auUmn  used  the  water  of  the  creek,  it  is  totally 
disproved. 

Fran9oi8  Desmarchais,  who  was  brought  up  on  the  farm 
where  the  respondent's  house  has  been  erected,  after 
stating  that  his  father  lived  there  for  forty  years,  that  he 
himself  built  t^e  respondent's  house,  where  h^  lived  for 
sixteen  years,  after  which  he  leased  for  two  years  to  one 
Marshall,  to  whom  he  sold  it  in  1870,  after  Marshall 
had  occupied  itfor  two  years  m  a  tenant,  and  after  ex- 
plaining that  the  water  was  not  clean,  and  giving  the 
reason  why;  and  being  asked  whether  anybody  ever 
thought  of  drinking  this  water,  answers  (App.  App.  p. 
6):  "On  ne  pouvait  pas  boire  cette  eiiu-lA,  parce  que 
•  personne  connaissant  comment  ^ti^j^onstruit  le  village, 
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"'n'aarait  bu  de  cette  ean-lk ;  il  y  en  avait  qui  en  bnvaient, 
"  mais  tons  le8.6gout8  6taient  bfttis  dussus.  Les  ^gouts  da 
"  chemin  aussi,  pour  treute  arpents,  tombcnt  dedans. 

Q.  "  De  sorte  que,  mdme  s'il  n^  avait  pas  de  tanneries, 
"  un^e  p^rsonne  connaissant  le  village  ne  sdngerait  k  boire 
"  de  I'eau  coulfint  dans,  ce  ruis^aa-l&  ? 

R.  "  Non,  je  sais  bien  que  pourmoi,  je  n'en  boirais  pad, 
"  parce  qn'il  y  a  des  6gouts  qai  sont  trop  sales  qui  coalent 
"dedans.        y 

A.  "  Alors,  si  je  comprend?  bien,  tout  le  monde  k  la 
"  Oote  des  Neiges  consid^re  done  ce  raisseau  comme^ne 
"  esp^ce  d'6gout  ? 

R.  "  C'est  un  6gout,  I'egout  de  tout  le  village."     ^ 

This  witness  is  corroborated  by  most  of  tho  other  wit- 
nesses, who  say  that  the  water  of  the  creek '^  cannot -lie^. 
used,  and  jiever  has  been  used,  for  culinary,  or  domestic 
purposes,  not  even  for  washing. 

Although  the  evidence  is  somewli^t  conflicting,  it 
seems  that  this  water  is  still  used  by  most  of  the.  in- 
habitants for  watering  cattle.  ' 

This  evidence  effectually  disposes  of  the  complaint 
made  by  the  respondent  that  the  use  which  appellant 
makes  of  the  Water  at  his  tannery^  has  deprived  him  of 
the  use  of  it  for  culinary  purposes. 

There  is,  however,  a  still  more  peremptory  ansvrer  to 
the  respondentV  complaint  that  he  is  deprived 'of  the 
use  of  the  water,  both  for  domestic  purposes .  and  for 
watering  cattle.  The  evidence  shows  that  the  creek  is 
covered  throughout*  the  whole  of  its  course  across  the 
property  of  the  resppiident.  (Michel  Hurtubise,  Resp.  App., 
p.  48,  Angustih  Desmarchais,  A|>p.  App.,  p.  80.  Dr. 
Edwards*  report,  where  he  says  that  the  sample  of' water 
No.  4  was  taken  "f?om  Weir's  garden  entering  culvert.") 

This  covering  of  the  creek,  if  done-  by  the  respondent, 
shows  a  deliberate  intention  on  his  part  not  to  use  the 
water  for  either  domestic  or  other  purposes,  and  shews 
plainly  that  he  did  not  require  it ;  if  done  by  his  auteurs, 
it  shows  that  they  also  did  not  consider  it  of  any^  use  or 
advantage  to  their  ^^operty.  i 
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In  this  conneqtion  it  may  also  be  observed  that  it 
appears  that  the  respondent  has  no  oattle  to  water,  and 
that  there  is  an  abundance  of  water  all  through  the 
locality.  (Hugh  Murphy,  App.  App.  p.  80.)  Michel 
Hurtubise,  Reip.  App.  p.  49,  says  :— "  lis  en  out  (de  I'eau) 
"  tant  qu'ils  veulent.    lis  ont  de  I'eau  de  source." 

The  respondent  has  no  interest  in  complaining  that 
he  was^fleprived  of  the  use  of  the  stream  which  he  does 
not  require,  and  for  which  he  has  no  use!  Jt  ^s  a  well- 
known  rule  of  law,  that  in  matt^  of  protertyjthe  use 
of  which  is  common  to  several  parties,  suci  as  k  stpg^m, 
those  who  do  not  use  it  cannot  prevent  the  others  from 
enjoying  all  its  advantages.  It  is  in  most  cases  the  only 
basis  of  the  preference  given  to  prior  occupation.  Courts 
of  justice  will  protect  vested  interests,  but  will  not 
encourage  malicious  prooeedinfgs. 

Fardessus  des  servitudes,  vol.  1,  p.  844,  No.  142. 
Proudhon,  Domaine  public,  vol.  4,  No.  1240. 

Yet  the  judgment  of  the  Court  below,  condemning  the 
appellant  to  pay  |600,  and  to  cease  injuring  the  res- 
pondent, seems  from  the  consieUrants  or  motives  given,  t</ 
be  baaed  exclusively  on  the  abstract  rigflit  of  the  res- 
pondent to  use  the  water  of  this  creek,  which  the 
evidence  shows  he  does  not  require.  f    •        ' 

I  now  pass  to  the  other  and  only  other  cause  of  com- 
plaint of  the  respondent,  and  where  he  charges  the 
appellant  with  having  polluted  the  water  "  to  such  an 
•'extent,  that  U  is  rendered  dangerout  to  health  fiom  the 
"  exhalations  emanating  from  U,  endangering  thereby  his  health 
*' ami  that  of  his  family." 

Upon  this  point  a  great  many  witnesses  have  been 
examined,  most  of  whom  say  that  the  creek  emits  no 
smell  to  inconvenience  the  neighbours,  that  the  water  is 
not  potable,  but  that  this  is  due  to  the  fact  that  it  is 
used  to  receive  the  sewage  of  the  whole  village.  Others 
_sfty,  that,  occaadnally,  it  emits  some  bad  smell  in  the 
summer  season,  and  ttiis.  when  the  creek  or  the  drains 
emptying  into  it  are  cleanedilsthe^,  on  the  contrary,  say 
that  the  exhalations  of  the  creek  are^nort^fensive  and 
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dangeroas  to  health,  and  that  this  is  dae  to  the  appellant's 
tannery  and  other  tanneries  on  the  creek. 

These  contradictory  views,  expressed  by  non-soientiftc 
men,  and  by  persons  who,  in  many  cases,  principally 
among  the  witnesses  favourable  to  the  respondent's  com- 
plaints, have  never  visited  the  tannery  of  the  appellant, 
are  not  aware  of  the  tanning  process  used  in  said  tannery, 
nor  in  the  others  above  it,  are  mere  individual  opinions, 
and  can  be  of  very  little  assistance  to  enable  the  Oourt  to 
come  to  an  exact  appreciation  of  the  merits  of  the  case, 
unless  when  based  upon  some  well  ascertained  facts 
sufficient  to  give  them  substance. 

The  important  .facts  which  h&ve  been'  proved  in  this 

connection,  are — Ist,  that  the  manures  collected  by  market 

gardeners,  and  the  drains  discharging  inta  the  creek,  are 

sufficient  to  render  the  water  unfit  for  culinary  or  domes- 

Vtio  purposes. 

2nd — ^That  while  the  number  of  tanneries  in  the  village 
is  on  the  decrease,  and  the  po|>nlation  and  market' 
gardeners  on  the  increase,  the  respondent's  witnesses  say 
that  the  smell  for  the  last  four  or  five  years  has  been  in- 
creasing. 

To  this  must  be  added  this  important  fact,  that  most  of 
the  witnesses  on  behalf  of  the  appellant  state  in  the  mosl 
positive  manner  that  the  water  of  the  creek,  before  enter* 
ing  the  appellant's  tannery,  is  more  polluted  than  when 
it  comes  out  of  it,  and  they  account  for  this  by  stating 
that  the  matters  thrown  out  of  the  tannery  into  the  creek 
are  principally  lime  or  water-lime,  uid  exhausted  liquor 
of  tan  bark,  and  that  the  lime  has  the  effect  of  purifying 
the  water  instead  of  polluting  it. 

It  is  also  proved  that  the  Water  is  worse  at  Dr.  Desmar- 
-  chais'  orchard  below  the  respondent's  property,  thai  im- 
mediately above  it,  although  there  are  no  tanneries  be- 
tweeathetwo  places,  ^e  creek  only  crossing  Ilindlay's' 
place,  a  market  gardener,  who,  it  is  proved,  keeps  large 
heaps  of  fermenting  manni^s  on  his  place.  (F.  X.  Boileau, 
App.  App.,  pp.  127-128 ;  Frs.  Desmarchais,  App.  App.,  pp. 
^  and  20 ;  Dr.  Frendergast,  App.  App.,  p.  102 ;  Benj. 
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Lortie,  App.  Apfi..  p.  48;  M.  Hurtabiiie,  Re«p.  App.,  p.  44; 
Philiaa  Anrhambault,  App.  App.,  22). 

ThcBe  witutMiies  show  that  if  th«  water  is  polluttxl  it  in 
not  by  th«  tannetion,  bfat  by  the  manure  heaps  collected 
,     by  the  gardenem  yi  their  premiBe«,  and   by  the  sewage 
coming  into  tiio  creek  through  the  village  drainq^ 
There  is  also  another  signifi'^ant  fact  to  be  noticed. 
Aagustin  Desmarchais.  apix  app.,  p.  128,  says  :—"Je 
"  sais  qjie  M.  Weir,  le  dema^eur-en  cette  cause,  a  fait 
••  un  berceau  au-dessus  du  ruisseau  on  qnestioij?     J'ai 
"  passfe  plusieurs  fois  k  la  porte  lA.     M.  Weir  6tait  dans 
^'  son  berceau  avec  ses  enfants ;  11  lisait  ses  jonraaux." 
This  has  not  been  contradicted,  nor  has  it  been  ex- 
plained  how  it  is  that  the  respondent  should  have  se- 
lected this  very  spot  to  erect  i^  berceau,  bower  or  summer 
house,  and  that  he  should  retire  there  with  his  children 
to  read  his  newspapers,  if  the  exhalations  of^he  water  pf 
the  creek  are  so  offensive  as  he  contends.  ,, 

Three  scientific  witnesses  have  t)een  examined;  they«Av 
are  Dr.  Baker  Edwards,  public  analyst,  on  behalf  of  theWv 
respondent,  and  Dr.  Fafard  and  Ohs.  Alfred  Pfister,  both  ^ 
professors  of  chemistry^on  behalf  of  the  appellant. 

Dr.  Edwards  analysed  ten  samples  of,  water  taken  in 
the  creek.  Two  of  them.  No.  1  and  Na  2,  taken  in  the 
pond  at  the  club  house  and  the  public  pond  in  the  upper 
part  of  the  village,  and  before  the  creek  had  reached  the 
outlet  of  the  three  drains  BB,  CO,  DD,  were  found  to  be 
pure  and  potable.  The  pond  at  the  club  house  and  the 
public  pond,  two  different  places,  are  from  three  to  five 
acres  above  the  appellant's  tannery.  No.  8  was  taken  at 
Lacombe's^Sfbout  two  acres  below,  appellant's  tannery, 
and  after  the  creek  had  received  the  sewage  ojT  almost  the 
whole  village,  through  drains  BB,  CO,  DD,  and  also  the 
sewage  of  Lajeunetee's  hotel,  it  was  found  considerably 
less  pure,  and  contained  organic  matter  in  excess.  No.  4 
was  taken  from  Weir's  garden,  where- the  creek  entered 
the  culvert,  that  is,  at  the  upper  part  of  respondent's 
property,  and  No.  5  was  taken  from  Findlay's  yard, 
^(f'indlayis  a  gardener  who  collects  large  quantities  of. 
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numure ;  he  ia  the  respondent's  neighboar  lower  down) ; 
both  these  samples  he  found  still  less  pare  and  contain- 
ing excess  of  organic  carbon  and  nitrogen,  and  were  not 
potable  watcr^.  'No.  6,  from  Dr.  Desinarchais',  still  lower 
down,  wai^  darker  in  colour,  contained  more  organic  car- 
bon and  nitrogen,  and  some  tannic  tu'id  oxide  of  iron,  and 
was  not  fit  for  drinking  purposes. 

,  Of  the  four  other  samples  No.  7  was  taken  by'Findlaf 
in  his  garden,  and  No.  8  at  Mr.  Desmarchais',  No.  7  being 
ftbgut  the  same  as  Nos.  4  and  6 ',  and  No.  8  higBly  inipnre 
oa^d  charged ^with  organic  and  mineral  matter  rendering  it 
aolit  for -any  domestic  purpose.  AH  these  were  taken  on 
itta^first  and  second  of  December,  188&r  Nos.  9  and  10 
w^re  taken  at  Dr.  Desmarchais',  and  handed  hj  Findlay 
to  Dr.  Edwards  who  says  they  were  taken  on  the  first  of 
September  and  handed  to  him  by  Ftndlay  in  December, 
1885.  Findlay  says  those  two  samples  were  taken  by 
Pierre  Desmarchais  ^before  September,  that  Desmarchais 
gave  them  to  him,  and  that  he  handed  theia  to  Dr. 
Edwards  on  the  first  of  September.  This  shows  the 
irregularity  with  which  these  important  operations  were 
carried  on:  These  samples.  No.  9  and  10,  were  foul,  unfit 
Jpr'the  use  of  man  and  cattle,  had  become  offensive  in 
odour  by  keeping,,  and  had  a  considerable  deposit  of  foul 
organfc  matter.  .^ 

It  is  worthy  of  remark  that  out  pf  the  ten  samples 
analysed  by  Dr.  Edwards,  six  were  taken  below  the  re- 
spondent's property,  only  two  between  the  appellant's 
tannery  and  the  respondent's  property,  and  two  were 
taken  at  such  distance  above  the  village,  where  it  was 
well  known  the  water  was  pure.  This  would  almost 
indicate  a  determination  on  the  part  of  thl^.^irespondent 
to  make  out  a  case  against  the  appellant.  But  it  may 
well  be  asked,  what  effect  can  the  quality  of  the  six  sam- 
ples of  water  taken  below  the  respondent's  property 
have  upon  this  case  ?  That  the  water  is  worse  at  Dr. 
Desmarchais'  than  at  the  respondent's,  seems  to  be  prov- 
ed by  the  operations  of  Dr.  Edwards,  yet  there  are  no 
tannexies  between  the  respondent's  property  and  that  of 
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Ih,  Dt^Htn%n^ht\n  ;  th«  ntttnrftl  inr«rt^n<<o  wnnid  bw  (h«t  th« 
WAtvriN  pollutud  by  other  raaauN  than  by  tho  working  of 
the  tanti**ritfii ;  bat  whatever  may  be  tho  cauw*,  it  waa  not 
faffiri<>nt  for  the  reapondcnt  to  Mhow  that  th«^  water  wa« 

1  bad  at  Dr.  Doimarchaia',  but  that' it  is  bad  on  the  reapon; 
dont'a  propitrty  and  that  thia  wan  due  to  the  appellant*! 
tanni^fy.  There  waa  a  very  •<aay  in#de  of  verifying  that; 
it  waa  to  analyao  water  taken-  whefe  the  creek  ontera  on 
apoellanfa  property,  and  alao  aome  taken  at  the  point 
where  it  leaveH  the  appellant'a  property,  and  thia  would 
have  at  once  ahown  whether  thoae  witneaaea,  who  aay 

'';  that  the  water  ia  better  immediately   below  the  appel- 

,  lant'a  tannery  than  it  ia  immediately  above,  are  right,  and 
whether  the  tannery  ia  the  oanao  of  the  pollution  of  the 
watei:.     Tbia  haa  not  been  do^e,  and  it  ia  in  vain  that  the 

,  reapondent  claimn  that  a  mile  above  hia  property  the 
water  ia  goo<l  and  that  several  a<'re8  below  it  ia  bad 
Thiajpro>i|iBH  nothing.  He  haa  failed  to  ahow  by  the  only- 
teat  that  Vonld  have  bepn  concluaive  that  the  appellant's 
tannei\v  polluted  the  water,  for  aa  one  of  the  witneaaea 
who  Hj^eaka  pf  the  causes  of  the  jpoUution  of  the  water 
abov«*  ^her  tannery  justly  remarks,  that  he  receives  the 
water  when  it  ia  dirty,  and  caunot  return  it  clean. 

Dr.  Edwards  never  visited,  the  tanhery ;  knows  notbing 
of  tbe  village,  not  even  that  there  ure  other  tanneries 
than  that  of  the  appellant.  He  was  directed  by  the  re^- 
spondent,  who  accompanied  him,  to  take  water  at 
certain  places,  and  he  did  so  ;  biit  he  did  not  tAe 
it  at  the  right  place,  so  as  to  make  an  intelligent 
report,  and  it  will  be  noticed  that  none  of  the  samples  of 
water,  which  were  analyzed  emitted  any  bad  smell,  except 
samples  9  and  lo,  which,  he  says,  had  been  polluted  by 
keeping  and  wefe  taken  at  Dr.  Desmarchais'  place. 
,  Dr:  Fafard  and  Professor  Pfii^ter  have  both  contradicted 
Dr.  Edwards'  testimony  in  some  important  particulars.' 
They  have  proved  that  the  drains  of  the  village  were 
much  more  obnoxious  than  the  tanneries,  and  that  the 
limp.thrown  oat  of  the  appellant's  tMmery  would,  to  a 
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ooBtlclAnihlA  ext«nt,  purify 
through  it  from  abovM. 

Dr.  Kdwardi  found  MaiuploH  9  and  10  iitroiigly  impn^g- 
untiMl  with  salt*  of  ainmoiiiac,  and  this  Nftimn  to  b«  the 
moat  objeotlonabh'  matter  htt  found  in  thom. 

Now,  thorM  iN  nothing  to  ahow  that  taltN  of  ammoniaa 
are  produced  by  th»  maturialH  co(aing[  out  of  a  tiuint^ry. 

Halta  of  ammoniac  aro  found  in  largo  quantititw  in 
urinus,  privies,  cometerii'w,  in  inannrcw,  and  in  all  organic 
mattera  in  dttcompoaition,  and  lime  und- lime-water  will 
expel  the  ammoniac  from  theae  aubHtancea.  liouillct,  Diet, 
dea  ScitMiccB,  vo.  SSel  Amouinc  and  vo.  Amoniatjuv. 

This  is  a  strong  j-orrolwration  of  Dr.  Fafard's  and  of 
Prof.  Pfister's  testimony,  and  of  all  thoMC  witnesses  who 
say  that  the  lime  would  hayt^  a  beneficial  effect  upon  the 
polluted  waters  of 'the  stream  coming  from  above  appel* 
lant's  tannery. 

In  France.,  where  the  regulations  of  noxious  indus* 
tries  and  manufactories  are  based  on  more  scientific  prin* 
ciples  than  perhaps  in  any  other  country,  the  adminis* 
trative  authorities,  under  the  sanction  of  the  law,  have 
divided  those  industries  into  throe  classes  : — 1st.  Danger- 
ous ;  2nd.  Unhealthy  ;  and  8rd.  Inconvenient.  Mai^arel, 
Etabiissements  dangoreux,  notions  pr6liminaires,  p.  xii., 
!(|e>,  8,  says  :-^"  Ainsi  la  denomination  l^le  est  d^sormais 
(since  the  ordinances  of  9th  of  February,  1826,  and  6th 
November,  1826)  ateliers  dang^eux,  infalvbres^  ou  incom-. 
modeM."  ^ 

In  the  list  prepared  und^  the  direction  of  the  Minister 
of  the  Interior,  beginning  at  page  268  of  the  same; 
booki  manures,  and  deposits  of  materials  intended  to  be 
used  A  manures,  are  placed  in  the  first  class  among  those 
matters  that  are  declared  dangerous  (p.  270),  while  tan- 
neries are  placed  in  the  second  as  being  merely  unhealthy 
on  account  of  bad  smell  (p.  280).  '----.  ,  ^ 

This  classification  has  been  made  after  most  minute 
examination  by  scientific  and  practicfd  men  of  the  incon- 
veniences or  dangeirs  of  the  classified*  industries.  .  This  is 
the  strongest  corroboration  of  the  views  of  those  who, 
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like  Dr.  Ward,  Dr.  Prendergast,  Prof.  Pfister^and  a  host 
of  other  witnesses,  have  testified  that  the  pollution  of  the 
water  of  the  creek  was  not  due  to  the  tanneries,  but  to  the 
sewage  and  accumulation, of  filth  and  manures  along 
the  drains  which  carry  this  sewage  and  filthy  matter 
^  .into  the'^creek  above,  and  it  is  proved  that  every  precau- 
tion is  taken  to  prevent  any  solid  matter,  and  particu- 
larly skins,  from  falling  into  the  creek.    But  suppose  this 
piece  of  skin  had  <iome  from  appellant's  tannery,  it  would^ 
be  a  mere  accident,  and  no  ground  to  close  appellant's 
tannery.     It,  is  proved  that  none  of  the  white  lead  br  " 
blanc  de  ceruse,  i^sed  in  the  tanneiy,  finds  its  way  into  the 
.  creek,  nor   that  any  quantity,  or  what  quantity,  of  the 
other  matters  ipentioned  in  the  appellant's  evidence,  are 
thrown  into  the  water  at  appellanl's  tannery. 

The  ^respondent,  as  I  read  the  evidence,  has  entirely 
failed  U  prove  that  the  tannery  of  the  appellant  pollutes 
the  water  of  thtf  creek  so  as  to  affect  the  respondent's 
property ;  he  has  not  proved  that  his  property  has  beep 
depreciated  in  value,  and  his  action  should  have  been 
dismissed. 

But  let  us  suppose  that  if  other  causes  did  not  exist 
to  pollute  the  water,  it  should  appear  that  the  tannery  of 
the  appellant  has  the  effect  of  disturbing  the  water  and 
rendering  it  less  clear  and  less  potable  than  it  otherwise 
would  be,  what  under  the  circumstances  of  this  case 
would  be  the  rights  of  the  parties  ?  in  other  word»,  what 
would  be  the  law  applicable  to  such  a  easel     -    .Lr:..:-:-^:^ 

I  have  riAesitation  to  say,  that  \all  ihet  English  and 
American  decisions  which  have  been  cited  at  the  bar, 
have  no  authority  whatever  in  a  case  like  the  present 
one,  which  is  to  be  decided  exclusively  by  the  rules  a&d 
principles  of  the  French  law  in,  force  in  the  Province  of 
Quebec.-.'  :;•■»,.  ^/:, ■.■■,,■,,;■'.,  :.^    .,-....  -:.;;^-  .;.- ."■ 

Th&ngdpondent  seeins  to  consider  that  if  the  appellant 
throws  anything  in  the  water  which  contributfes  to  impair 
its  quality,  he  is  responsible  for  the  offensive  matters 
which  the  other  tanntirs  or  the  other  inhahit>nt«  of  tlu^— 


village  throw  in  it.  Now,  this  is  not  correct.  The  solidarity 
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invoked  does  not  eiist,  except  when  the  nuisance  arises 
out  of  an  identical  cause.  The  Cour  de  Cassation  have, 
applied  the  principle  in  the  case  of  fumes  coming  out  of 
several  diflFerent  estitblishments^on  the  same  lot  of  land ; 
and  the  reason  is  evident,  the  fumes  could  not  be  divided; 
and  the  cause  of  the  annoyance  was  the  same. 

But  to  pretend  that  solidarity  exists  between  parties, 
some  of  whom  disoharge  the  sewage  of  their  houses  and 
properties,  and  others  who  merely  send  lime  water 
through  a  creek,  cannot  be  justified  by  any  authority  or 
precedent. 

The  respondent  invokes  the  rule,  laid  down  in  Art.  549 
of  th«  Civil  Code,  that  no  servitude  can  be  established  by 
prescription. 

Thif.  has  no  Itiore  application  to  the  case  than  the 
English  and  American  authorities  already  mentioned" 

The  appellant  does  not  claim  a  servitude  xipon  the 
respondent's  property;  but  he  claims— 1st,  that  he  has 
the  right  to  use  his  own  property  and  the  water  passing 
through  it,  provided  he  does  not  cause  more  incon- 
venieficSitrhi^  neighbours  than  the  laws  and  obligations 
of  good  neighbourhood  will  allow  him  to  do.  (Aubry  & 
Rau,  vol.  2,  p.  194,  1  al.,  .RoUand  de  Villargues  vo. 
!  Voisinage,  No.  5).      «  '      <.. 

2n^y.  He  contends  that  he  has  a  right  to  use  the  water 
passing  in  the  creek  in  any  way  he  pleases,  provided  he  - 
returns  it  to  tha  creek  in  the  same  condition  that  he 
■  received  it.  - :.-.  ^--._.-:--Jj;;^-l-:i-.-i:i-^i.-..^-u,^„^;,.\. .  _..;....  ■  .C;^-. 

'  And  Srdly,  that  he  has  only  used  the  water  of  the  creek 
according  to  a  usage  existing  in  the  locality  from  time 
imihemorial,  to  the  knowledge  of  the  j-esporident,  of  his 
autevirs,  of  all  the  inhabitants  of  the  village,  not  only 
without  cwnplMut  on  their  part,  but  with  "their  ^it 
assent,  and  that  the  respondent,  who  has  only  acquired 
hi*  property  since  the  appellant  has  been  using  this 
creek  for  the  purposes  of  his  taqinery,  <»nnot  now  deprive 
him  of  such  use.  -» 

LapTftnt.  Vol.  6.  p.  195.  No.  144,  describes  with  his^ 
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towards  each  other.  After  having  laid  down,  in  the  preced- 
ing number,  the  broad  principle  that  whenever  a  proprietor, 
in  using  his  rights,  causes  some  injury  to  his  neighbour, 
he  must  repair  it,  he  says,  he.  citr..  No.  144 :  "  II  y  a  lieu  k 
"  reparation  lorsqu'il  y  a  un  droit  1686.   D'aprds  la  rigueur 
"  des  principes,  i\  faudrait  d6cider  que  le  droit  de  pro- 
"pri6t6  est  I6s6  des  qu'il  est  alt6r6,  c'est-d-dire  diminu6, 
"soit  que  le  propri6taire  souffre  dans  sa  sant6  ou  dans  sa 
„  " commodit6,  soit  queses  meublesou  ses  immenbWsoient 
"  d6grad68,  en  un  mot,  quand  ou  porte  atteinte  au  pouvoir 
"qu'il  a  sur  sa  chose.    Mais  ce  principe  absolu  est  d'une 
"  application  impossible  partout  ou  la  popiilation  est  plus 
"  ou  inoins  agglom6r6e.    Les  maisons  des  habitants  se 
"  touchent,  il  est  impossible  qui  cette  cohabitation  laisse 
"  subsister  le  droit  de  propri6t64ans  ce  qu'il  a  d'ill6gitrme 
"  et  d'exclusif.      D'apres  la  rigueur  du  droit,  chaque  pro- 
"pri6taire  pourrait  s'opposcr  a  ce  que  ises  voisins  envoient 
"  dans  son  fonds  une  fum6e  ou  des  exhalaisons  quelconques, 
"  car  il  a  droit  «t  la  purete  de  I'air  pour  sa  personne  et  pour 
"ses  biens;  or,  la  fum6e  I'alt^re  n6cessairement  dans  une 
"  certaine  mesure.    Que  r6sulterait-t-il  de  ce  pouvoir  abso- 
"  lu?    C'est  que  rexistohce  des  villes  deviendrait  impos- 
"  sible  en  effet,  dans  tojfcte  maison  on  fait  du  feu,  il  n'y  a 
"  pas  de  feu  sans  fum6e,  et  la  fum6e  altere  ]a  pure"t6  de^^ 
"  Pair.    Tout  voisin  pourrait  done  agir  contre  son  voisin, 
"  et  pburrait  6tre  actionn6  k  son  tour ;  la  vie  se  passendt 
"  en  proces,  a  moins  que  les  hommes  ne  se^c^dassent  k 
"  retourner  dans  les  bbis.  Ce  n'est  pas  tout.  II  n'y  a  pas  de 
"  soci6t6  civilis6e  sans  Industrie,  or,  I'industrie  ne  marche 
••  guere  sans  la  vapeur.   De  \k  cette  noire  et  dpaisse  fum6e 
•{qui  sort  des  grandes  chemin6es  de  nos  etablissements 
"  industrielles ;  lie  \k  une  nouvelle  cause  d'insalubrite  et 
"  d'incommodite  pour  les  voisins,  et  partant  one  Jiouvelle 
"  atteinte  an  dlroit  de  propri6t6.   II  n'y  aurait  qu'un  inoyen 
"de  pr6venir  ces  Iteions  incessantes,  ce  serait  de  reiegner 
•'  toutes  les  induistries  hors  des  villes.  Mais  cel»  nesepent. 
"  II  y  a  de  petites  industries  qui,  tout  en  6tant  i^ommodes 
"pour  leur  premiers  voisins,  soMLt  ii6r»ft«aR^].pH lanr  hi^^i- 


^ 


"  tants ;  que  diraient  s'ils  ne  tron^ent  dans  leur  voisinage 
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"  an  serrarier  on  an  podlier  ?  II  est  done  n6cessaire  de  con- 
"  server  les  indnstrieB  dans  les  villes.  En  definitive,  la 
<..«  *'^o-existence  des  hommes  amdne  des  Inconv^nients 
"  qai  sunt  inevitables,  que  par  cons6qaent  chacan  doit 
"  supporter :.  c'est  ce  que  la  doctrine  et  la  jarispradence 
"  appellent  les  obli^tions  naissant  dn  voisinage.  II  a  ^ 
"  jag6  par  application  de  ce  principe,  que  les  voisins  ne 
,"  peavent  pas  demander  la  snppression  d'un  foar  d'ou 
"^  "s'exhale  ane  fam^e  ^paisse  qni.  les  incommode,  parce 
"  que  c'est  \k  une  charge  da  voisinage."  (Bordeaux  9  mai 
1823  et  arret  de  rejet  80  d6cembre  1824.  Dalloz  au  mot 
servitude,  No.  702.) 

No.  148  :  "  Est-ce  k  dire  qae  les  ^habitants  doivent  tons 
"  souffrir  par  une  nficessitfc  de  la  vie  commune  ?*  Non, 
'  "  certes.  II  y  a  conflit  entre  rindastrie  et  li^  propri6t6 ;  il 
—  "ne  faut  pas  que  le  droit  de  propri6t6  rende  I'industrie 
"  impossible,  les  propri^taires  seraient  les  premiers  k  en 
"  souffrir.  Mais  axissi  il  nefaut  pas  que  I'industrie  rende 
"  les  ville|dnhabitables,  etc.  <^ 

"Gelaenlrds  vaguej  mais  il  est  impossible  ^de  pr^iser 
"davantftge,  car  la  question  est  de  fait  plustdt  que  de 
."  droit."  (Arrftt  de  rejet  du  28  fgv.  1848 ;  Dalloz,  1848, 
1-122). 

"  En  voici  la  preuve.  Que  Ton  compare  les  arrets  rendus 
"  dans  une  ville  industrielle  telle  que  Gtmcl,  avQC  les  arrets 
"  rendus  dans  une  ville  de  loisir  et  deluxe,  telle  que  Brux- 
"elles,  on  verra  que  les  decisions  different  con'sidSrable- 
"  ment.  La  Gout  de  Gaud  montre  une  grande  soUicitude 
"  pour  I'industrie,  et  4  juste  titre,  pnisque  Bans  son  Indns- 
."  trie  la  ville  de  G^d  ne  serait  plus  qu'nn  village ;  tandis 
"que  la  Gourde  Bruxelles  se  mr§occupe  davantage  'des 
"  commodites  et  desaisep  de  la't>ropri6t§.  Voija  de  nou- 
"  velles  necessites  dont  les  Magistrats.  doivent  tenir  compte 
"  dans  les  conflitd  joarnaliers  qui  s'61dvent  entre  la  pro- 
^  "  priete  et  I'industrie." 

This  common-sense  view  of  the  question  is  borne  out 
by  the  several  decisions  referred  to  by  Laurent,  and  is 

quite  applicable  to  the  cimnm«tancftH  of  jUMLjgaftent  casftt. 

Dbmolombe,  vol.  12,  p.  16^,  No.  668,  says :— "  Et  main- 
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J'  t^flant,  en  fait,  dans  qnel  cas  y  anra-t-il  lien  d'accorder 
•' des  dbmmages  intfirtts  ?  "  I 

"C'est  \k  principalement  une  question  d'espgce,  sur 
"  Ipquelle  il  appartient  m  Majjistrat  de  prononcer  suivant' 

"les  dif{(§rentes  circonstances  do'la  canse 

"^ •• vU  fant  distinguer,  en  effet,  entre  les  in- 

"  convfenients  ordinaires  et,  pout-ainsi  dire,  infevitaWes  du 
"  voibinage.let  au^Equelles  Ton  doit  s'attendre  et  se  rtsigner 
"dans  les  a^ociations  au  sein  desquelleis  nous  vivons  et 
"  les  circonstances  extraordinaires  et  imprfevues." 

f omat,  cited  by  Demolombe,  say's:—" Les  diff(§r0ntes 
"  incommodit6s  q'un  voisin  pent  causer  A  I'autre^doivent 
"  se  8oulfrir,-8i  la  servitude  en  est  ^tablje ;.  et  I'ti  iCy  a  ' 
"  point  d£  servitude,  Tincomihodtt^  sera  8on£^rte-W^p6- 
"  chee,  idon  la  qmtiti  ties  fieux  et  celle  de  Vincorhmodit^,  et 
;'  selon  qWe  les  regies  de  la  police  ou  de  Vusage,  s'il  y  en  a^  * 
"y  !auTQj)\,pou?rvu."     '  < 

This  authority  is  very  important.  Domat  gives  the 
rule  under 'the  old  law,  and  shows  that,  as  between 
neighbours,  there  are  other  obligations  than  those 
created  by^servijtudes,  and  that,  therefore,  Art.  649  is  not 
al)plicable  here]  He  aj^so  shows  that  these  obligations 
must  be  determined  according  to  th^^/tY^  of  the  loixdity, 
the  extent  of  the  inconvenience,  and  also  according  to  existing 
usages. 

Upon  this,  Demolombe,  p.  167,  says  :— "  C'est  qu'on  n6 
"  saurait  e'fiectivement,  en  paretlle  matidre,  poser  de  t 
/•  regie  absolue.,  II  est  dvident  que  le  bien  de  la  soci6«6,  1 
"ainsi  que  I'intdrM  r^ciproque' des  |>r6pri6taire8  eux-  '^ 
"  mdmesret  la  liberty  des  professions  et  de  Tindustrie 
"  exigent  que  Ton  tolere,  k  cpt6  de  soi,  bien  des  choses  ' 
"  d^plaisantes  et  d^sagrSables."  *    , 

Idem,  p.  168,  No.  669.  "  C'est  k  rexp6rience  des  magis- 
"  trats,'41eur  sagease,  k  leur  ^uit6,  qu'il  appartient  de 
*•  faire  convenablement  et  humainement,  ces  difficiles  et 
"  d61icates  applications  de  notre  regie." 

"lis  prendront  en  consideration  la  quality  des  lieux,  A 
"  comme  &it  Domat  (supra  No.  968),  suivant  qu'il  s'agira  /  ' 
!lde-d!&sider  la  question  HOit  ditnB  lea-yilloa,  ou  l^ai  habita» 
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"tioniS' sont  nScessairement  ag^lom^r^es,  soit  dans  les 

^  "qampagnes  ouellesLse  toachent  beaucoap  moins; — data 
"  ceriainn  vUles  presqu^exclusivtlment  consaji)>Ms  *  Vexptmtation 
"de  diffirentes  sortes  d industries  ptus  09>moins  bruyantes  et 
"  incotntHodes,  ou  dans  les  wiles  peu  commerfantes  et  plus 
"  calmes;  et  quelques  fois  dans  la  mime  ville,  on  pourra  tenir 
"  cdmpte  det  ^iffirents  quarfiers,  des  usages  anciens,  qui  y  ont 
"  touJGurs  its  observes  pour  didder  ^iiivant  les  cas,  si  l^pro- 
"  pri^taire  qui  se  plaint  a  pn  et  du  plus  on  moins  raison- 
"  nablemei^t  s'^ttendre  k  rincommodit6  contra  laqnelle  il 
"T6clame"— (comp.  jtigement  du  tribunal  civil  de  St- 
"  Etienne,  du  6  f6v.  1844,  Rivoire,  Dev.  1848.  1. 812.) 

"  II  est  snrtout  deux  considerations  qui  nous  paraissent 
"devoiir  exercer 'une   grande   influence  sur  ces  sortes 

"d'aJQTaires  :. , 

"  G'est,  d'und  part,  la  bonne  foi  ou  la  mauvaise  foi...... 

"p.  166.     C'est  d'autre  part,  la,  pr^occwpciftow,  c'est-d-dire 
"  rant6riorit6  de  possession  et  d'exi^tence :  voleiitinonfit  in- 

*^*^juria,  et,  par  exemple, on  pourrait  dire,  en  g^uigral, que  le 
>  proprietaire  qui  ferait  des  constructions  dans  le  voisinage 
"  d'un  dtaiblissement  industriel,  anti§rieurement  cr^^,  se 
"  serait  lui-m6me,  et  de  sonplein  gri,soumis  d  en  supporter  les 
"  incommoditis.  Nos  anciennes  coutuffles  et  nos  vieux  an- 
"  teurs  attachaient  aussibeaucoup  d'importaiice,  dans  les 

'  "relations  du  toisiiiage,  ^  cette  id6e  de  la  preoccupation; 
*•  (Gomp.  Orleans,  art.  246 ;  Niveraois,  art.  18,  des  mai- 
''  son§  et  servitudes ;  Normandie,  arts.  613,  614 ;  Fothier 
"  de  la  Spciete  No.  211 ;  Guy-Coquille  sur  \\it.  18  pr6cit6). 
Idem  No.  669  bis.--Aubry  &  Eau,  t.  2,  p.  196^^  2e  al.  et 
hqte  9.  Macarel,.  Des  ateliers  dangereux,  etc.,  pp.  16, 16 
et  17."  Avisse,  des  etablissemeuts  dangereux,  p.  884-860. 
Dalloz  1826, 1,  424.  Pardessus  des  servitudes,  1. 1.  p.  220 
et  221,  No.  91.  TMs  last  writisr  shows  to  wUat  extent 
n0ighbouT8  are^obliged  to  bear  with  drains  and  polluted 

•  yfraket.      \  y  --.   ■  ■,.■  ■,  .  ,  , ■^ 

Guyot,  Sep.  Vo.  Yoisinage,  p.  S?*?,  2nd  col.  1  al. 
"Lqroqu'il  n'y  a  point  dequartier  affect^  4  telle /Ou^  telle 
*' profession  en  particulier  et  que  ceux  qui  Texercent  ne 

■   "  font  rim  dgooatraire  ailK-*mamM>t8<de^policep«»^ 
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"  dijficilment  les  demandes  des  voisins  pour  emp^clier  les  attisam 
"  de  titer  tout  le  parti  quHla  peuve/U  de  leu(  maison,  sUrtout  si 

"  eltea  sernent  depuis  longtemps  d  cet  usage." 

"  S'il  en  6tait  autrement,  les  professions  les  plus  n6oes- 
"saires  seraient  bannies  des  villes,  et  celles  de  cominerce^ 
"  en  particulier,  ne  pourraient  subsister.     Les  tqnneries,  les 
yeintures,  une  quantity  d'autros  manufactures,  r6pandent 
"  au  loin  de  fort  mauvaises  odeurs." 

'The  remarks  of  the  writer  and  the  two  arrdts  which  he 
cites  in  support  of  his  views  are  important  in  showing,  * 
Istj  to  what  extent  the  -use  made  of  a  property,  called   - 
'Uioge,  will  restrain  neighbours   from    their   c6mplaint 

against  obnoxious  industries  carried' on  by  .their  co-neigh- 
bours. 2nd.  What  precautions  are  taken  to  investigate 
the  character  of  the  establishflnenf  or  nuisance  complain- 
ed of  before  ordering  the  sui)pres8ion  of  a&  obnoxious 
establishment. 

In  one  of  the  cases  cited  it  was  ordered  that  the  judge 
should  himself  visit  the  establishment  complained  of. 
In  the  other  case  the  police  officers  of  Melun  were  order-  ; 
ed  to  report  on  the  case,  and  they  caused  th§. establish- 
ment to  be  examined  by  an  e^drt  jw4,  that  Ts,  a  profes- 
sional expert  (expert  juri  is  nlorfe  than  a  swor«  expert. 
It  is  an  officer  or  expert  en  /«r<?)  before  making  their  re- 
port.     ^  '     ^ 

I  do  not  beliete  tliat  in  the  whole  course  of  judicial 
proceedings  in  France  from  the  remotest  day  to  the  pje- 
gent  time  a  single  industrial  establishment,  not  absolute- 
ly prohibited  by  police  regulations,  hab  eve»  been  sup- 
pressed without  a  descentesur  les.  lieux^  th&t  is  a  survey  by 
the  Judge  himself  or  a  report  of  practical  experts  having 
first  been  made.  In  the  present  case,  without  any  re- 
port of  experts  or  any  previous  etamination  whatever  of 
the  premises  of  the  appellant,  or  of  his  mode  of  carrying 
on  his  business,  and  upon  the  most  conflicting  evidence 
of  un>ducated  4nd  untrained  witnesses,  which  evidence, 
however  unsatisfactory  it  may  be,  is  vastly  prepond^rat-  < 
ing  in  favor  of  the  pretentions  of  the  appellant,  the 
Coarit  below  has  practically  erder6d  the  suppression  nf 
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the  appellant'B  establishment,  the  effect  of  which  will  be 
to  close  all  other  similar  establishments  at  C6te  des 
Neiges,  fof',  as  'the  witnesses  say^  without  the  use  of 
the  creek  the,  tanning  business  cannot  be  carried  dn, 
and  if  the  tanning  busineds  is  driven  awaf,  the  village 
ali^'must  go.  '  It  cannot  be  supposed  that  so  many  tan- 
ning establishment*  have  , been  /gathered  at  O&te  des> 
Neiges,  unless  some  special  advantages  werer, offered  by 
the  locality,  and  Ihese  advantages  are  to  be  4bund  in  the 
facilities  offered  by  |he  constant  flow  of  water  and  the 
"swift  current  of  the  stream  for'  washing  the  skins  and 
carrying  away  the  limd  water  .'and>exhaustfid  liquor  of 
bark  used  in  th&se  establishments. — Maoarel,  pp.  141  and 
1,42.    Gonsid^rant,  etc.  ,  "*    : 

All  these  natural  advantages  would  be  lost  to  industry 
if  the  judgment  of  the  Court  below  was  maintained.  The 
respondent)  who  has  obtained- |50Q  dainages  for  the  incon- 
venience of  which  he  complains  in  the  enjoyment  pf  a 
property  worth  iSOO.  encouraged  by  his  success  wotlld 
no  doubt  direct  his  e^orts  against  the  market  gardeners 
who,  from  the  evidence,  are  more  objectionable  than  the 
tanners,  and  would  drive  them  away.  Then  would  come 
the  turn  of  the  cemetery,  which  would  have  to  be 
removed  also,  since  from  its  situation  it  is  or  must  in  the 
course  of  time  be  the  most  notable^obstacle  to  the -purity 
of  the  water  of  the  creek  int^  which  it^  drains  discharge. 

This  would  be  th^  natural  but  extravagant  result  of 
the  absolute  and  extreme  right  of  property,  recognized 
by  the  judgm^ntH>f  the  Court  below.        _  J  —  L  ^    c —  - 

One  more  observation  is  required.  It  is  as  to  the 
vagueness  of  th^j^^dgnient.  The  Court  did  not  indicate 
what  the  appellant  should  do  to  abate  the  nuisance  com- 
plained of,  and  this  was  found  by  the  Court  of  Cassation* 
a  sufficient  ground  to  reverse  the  judgment  rendered  in 
case  ofDrosne  V.  Puzin,  reported  in  Sirey,  1865^  I,- 811  to 
817.  See  last  consid&rant  p.  817.  Thfe  respondent,  if 
really  the  drains  are  so  bad  as  repTesented,  should  have 
notified  the  inspectors  of  roade^  and  ditches,  aiid  they 
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wojia  probably  have  found  a  way  of  diminishing  if  not 
entfrely  removing  the  nuisance  complained  of. 

It  aeema  to  me  that  in  suing  the  appellant  he  has  mis- 
taken his  remt^ly. 

I9  the  case  of  McGibbom  Sf-  Bedard,  which  was  far 
Jess  favorable  in  every  respect  than  is  the  case  of  the 
appellant,  the  Court  below  ordered  McGibbon  to  abate 
the  nuisance  caused  by  his  tannery.  This  judgment  was 
reversed  by  the  Court  of  Revision,  whose  judgment  was 
conhrrafed  unanimously  by  this  court. 


> 


Following  the  judgment  of  McOibbon  Sf  Bedard,  this 
«ourt  has  come  to  the  conclusionthat^he  judgment  of  the 
Court  below  must  be  revei-sed  and  the  action  dismissed. 

Cross,  J. : —  ^^ 

I  concur  in  the  opinion  of' the  Honorable  the  dhief 
Justice,  but  would  by  way  of  qualification  remark.  Icon- 
"^^:*^4.  w^  question  is  proved 

,     to  have  bfei  to  some  extent  used  as  a  sewer  and  impuri- 
ties emptied,  into  it  from  other  sources,  a  very  consider- 
able  pqrtipa  of  them  came  from  the  appellintJs  tannery ; 
%  that  the  modern  process  of  tanning  used  by  him  requires 
the  application  of  powerful  chemicals,  the  refuse  of  which 
.with  some  scraps  of  skin  and  animal  remains  were  emp- 
tied  into  the  stream  from  his' tannery  and  added  ma- 
tenally  to  the  pollution  of'i^e  water,  although  it  was 
quite  ppsBible  to  di^i^se  p^#iem Otherwise,  as,  for  in- 
stance,  by  removing  thei9:^  the  earth.    Had  the  issue 
been  merely  as  to  an  exaggjaration  by  Ihis  means  of  the' 
servitude  upon  the  lower  proprietors  and  had  the  respon- 
dents  conclusions  been  Specially  applicable,  I  would 
have  been  disposed  to  n^ake  an  order  forbidding  the 
appellant  to  empty  such  Chemicals  aifd  animal  remains 
into  the  stream.  1 

The  judgment  in  appeal  is  as  ibllows :— 

"LaOour,etc,.... 

;  Considfirant  que  l'iniim6,  demwideiM^n  Ootr^Se  pre^ 
midre  instance,  se  plaint  que  rappelant.  dfifendeur  en 
Pour  de  premidre  instance,  corrompt  et  d6t6riore  I'ean 
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d'un  certain  misseati  qni  c%le.danR  le  village  dQ  la  06te- 
deH-Neiges,  paroiBHc  de  NoiiJa-t)ame  de  toutos  GrAceB,  et 
traverse  les  propri6t68  des'  parties,  ut  dema^de  par  ses 
conclasions  ane  condaionatioo  pour  dommages,  et  qu'il 
8oit  enjoint  an  dit  appelant  d^  censer  do  corrompre  Teau 
du  dit  rnisseau,  d'y  ft»ire%n  l>arrage  et  g6n6ralement  d'ex- 
ercer  son  metier  de  tuubeu?  dauH  sa  tannurie,  afm  de  he  • 
*pa8  reudre  les  pfropriMi^tf  dans  le  voisitiage.  et  plus  parti^^ 
culi^rement  celle  de  rintimd,  insalubre  et  d^sagrSable  ;     >i^v 
"  Considferant    que   Tappelant,  outre    une  d6n6gation  '^ 
g6n6rale  des  faits  all6gu6B  par  rintim6,.a  plaids'  que  Ini 
et  sea  pr6d6cesseura  s'^taient  servi,  de  temps  immemorial, 
de  ce  fuisseau  pour  tauuer  les  cuirs,  et  ce,  dn  cousente- 
ment  des  habitants  du  dit  village  eit  des  i^ntenr»'et  pr6- 
dScesseurs  de  I'intim^ ;  que  ce  dernier  n'6tait  vena  s'y 
6tablir  que  depuis  peu  de  temps  et  qu'il  conuaissait,  lors- 
qu'il  a  achet6  la  propri6t6  qu'il  occuffe,  les  inconvSnients 
qui  devaient  r^suUer  des  tanneries  qui  ezistaient  dans  la 

localit6;    :■■  '^:    '■"■'-  '^'^^     ■■■       ■    '*:':■' 

"  Gonsid^rant  que  Tintim^  n'a  pas  prouv6  les  all6gu6s  ' 
essentiels  de  sa  declaration  et  que  I'appelant  a  prouv6 
ceux  de  ses  exceptions  et  defenses,  et,  notamment,  que 
depuis  nn  tenpps  immemorial,  le  ruisseau  d6nt  il  est  ques- 
tion, qui  est,  en  vertu  d'un  proems- verbal,  sous  le  oontrdle 
et  la  direction  de  1a  mnnicipalite  de  la  G6te-des:Ne}ges,  a 
servi  d'^gout  .taiit  pour  les  propri6t6s  riverdnes  qu^  pour 
Tusage  des  tanneries  exerfant  leur  industrie  dans  le  vil» 
lage  ;  que  la  principale  iudustrie  des  habitants  de  laGdte-  '< 
des-Neiges  ou  est  situ6e  la  tannerie  de  I'appelant,  a  6t6  de 
tout  temps  le  tanni^ge  des  cuirs  et  que  ceux  qui  ont  ex- 
ploits les  difi<§rentes  tanneries  qui  s'y  trouvaient,  ont 
t6i\jours  fait  usage  dn  ruisseau,  qui  traverse  les  heritages  . 
des  parties,  pour  leurs  tanneries,  comme  I'a  fait  I'appe- 
lant ;  que  la  propriety  de  I'intime  est  situSe  k  une  vingt- 
aine  d'arpents  ai^essous  de  celle  de  Tappelant  et  qu'elles 
sont  s6par6e8  I'une  de  I'autre  par  un  nombre  de  propriStds 
intermidiaires  ;  que  les  voisins  immediats  de  la  propriety 
de  I'appelant  ne  se  plaigiient  pas  de  Tusage  que  ce  ^|^ier 
fait  dn  dit  ruisseau  pour  lea  fins  de  son  induatrie ;  fit  que, 
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de  fait,  il  n'en  r^sultu  d'aatres  inconvdnienta,  poor  les 
habitantB  do  Is  locality,  qae  cmux  qui  sont  ini^parablet 
do  roxploitation  d'industrios  n6ce8«aire«,  et  anzqnela  Tin- 
timfe  doA'ait  s'atteudre  loraqu'il  a  achet6  sa  propri6t6  dana 
uiie  localit6  ou  il  a  tonjonrs  exists  pluBieura  tannerios 
outre  colle'  de  I'appelant,  ot  auxqueU  so  sont  toiyours 
soumia  les  habitants  de  la  localit6  ;  quo  I'exploitation  de 
tanneries  dans  lo  village  de  la  Odte-des-Neiges  est  la-*priii- 
cipalo  industrio  de  la  looalit6  et  quo  prohiber,  k  laro^dte 
de  rintimd,  I'usage  qud'tle  tout  temps  les  tanneurs  ont 
fait  do  ce  ruisseau,  aurait  pour  effet  de  dfetruire  cette 
i»dustrie  qui  ajoute  k  la  prosp6rit6  des  habitants  de  ce 
village  et  rehausse  la  raleur  d(;  leurs  propri6t6s  ;      1    * 

"  Et  consid^rant  qu'i^y  a  erreur  dans  le  jugement  rtndu 
par  la  Cour  de  premidre  instance,  si6gea;it  k  Montreal  le 
80  octotro  1886  ;  ' 

.  "  Cette  Cour  casse  et  annnle  le  dit  jugement  du  80  octobre 
1886,  et,  procMant^  rendre  le  jugement  que  la  dite  Cour 
de  premiere  instance  surait  du  rendre,  renvoie  Taction  de 
rintim6  et  le  condamne  k  payer  &  I'appetant  les  d6pens 
encourus  tant  en  Cour  de  premidre  instance  que  sur  I'ap- 
p4l,  ces  frais  k  6tre  taxfes  comme  sur  un  appel  de  premidre 
classe  et  k  dtre  distrait8,°etc." 

Judgment  reversed. 

David,  Demers  ^  Chrvais,  attorneys  for  appellant. 

Lajieur  ^  Rielle,  attorneys  for  respondent 
(J.  K.)  I 
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'  March  26,  188t. 

Coram  DoBiON,  Oh.  J.,  Tkshier,  Baby,  Oui^kcH,  JJ. 

THE  MAIL  PRINTING  AND  PUBLISHINa  CO., 
,.     {DefenJaHts  in  Oourt  beiow), 

Appellants; 

THE  CANADA  SHIPPINa  00, 

-        ' '  {Ptaint^i  m  Court  beiow),     - 

BEBFOMDBirn. 


:Jur^  trial— Tim  for  fixing  facts  for  jufy^Art.  862,  C.  C.  P.-^ 
Acquietcence — label — Error  in  name  of  defendant — Amend- 
ment bjf  final  judgment! 

Ubld :— (»ffirmin({.  tlie  juagm«ii|t  of  ll«  Oourt  of  Review,  M.LR , 8  &  C. 
28)  1.  The  rule'  conuined  i|n '  Art-  352,  C.  C.  1',  which  ■aya  that  no 
trial  ia  fixed  until  the  facU  J0  ba  inijolred  into  by  the  jury  have  been 
J   Maiffned,  in  one  to  be  atrlct|y  followed ;  aiM  whe^  a  motion  by  plain- 
.  tiff  to  reform  the  aaalgnm^nt  of  fa6tii  waa  granted  after  the  day  for  ^ 
the  trial  waa  fixed,  thia  waa  an  irregularity  which  the  dafendanla- 
w«re  entitled  to  uri(6,  unhM  it  appeared  that  they  had  anflbred  no  in* 
''         Juati6^by  the  error.     But  in  the  preaent  caae,  tlie  defendanta  had 
watved  their  right  toobject  by  acquieaoingtti  proceeding  to  trjal,  and 
by  conaenting  that  a  byatander  ahould  serve  on  thejtiry  wbMi  il  *p* 
pearedthatanffloient  Jurors  were  not  preaent  to  form  a  Jary. 

2.  When  tliejjMibliaher  of  a  libel  was  aummoned  by  a  wrong  name,  and 

he  appeared  in  tfaatname,  and,  without  diadoaing  hia  correct  name, 

pleaded  not  gnilty,  such  plea  put  in  issue  only  the  fact  of  publication 

:    and  the  innuendoea,  and  the  verdict  rendered  against  him  by  the  jury 

j^  -  could  not  be  set  aaide  oq  the  ground,  that  it  WMI  foiiadsd  upon  evi- 

deiioeofwhat  wait  done  by  another  person.     * 

3k  Tlie  judgeiB  of  the  Superior  Court  sitting  in  Review,  were  right  In 
grmnting,  at  the  final  judgment,  the  plaintiiTa  motiqn  to  insert  the 
oorirectname. 

4.  It  was  not  misdirection  for  the  judge  to  charg(|^jtl|uB  Jury,  that  by  law 
they  ahould  find  the  article  to.  have  been  pubUahM  falsely  and  mail- 
Monaly,  iuMinvob  as  the  defendMta  did  not  j^ead  and  prove  the 

_.i:li:trothoflt..-;VV. ';';;■  ■  _   '  :^  '   ;■ 

'  'Tlie  appeal  was  from  a  jadgment  of  the  Oourt  of  Beview, 
VOUIV.Q.&        ,      "  V      -  » 
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April  80. 18H^  reftising  a  n«w  trial.  Th«  cue  in  the  Court 
b«Iow  IN  fully  r«port«d  in  M.  L.  R..  8  8.  0.  28-81. 

Th«  following  are  |)ortion«  of  the  charge  of  Johnhom  J 
reduced  to  writing  (under  Art.  406,  0.  V.  0.) ;~  *      , 

"The  objectienH  are  numbered  from  1  to  6  incluRiTe 
••A.  reapect.  No..  1.  2.  8.  f,  and  6.  they  relate  to  raattert 
o!  tact.  A  judge'!  charge  can  only  be  objected  to  on  mat- 
ter, of  law  ;  with  regard  to  fact.,  the  judge  .tated  to  the 
jury  that  whatever  hi.  view  of  them  might  be,  the  jury 
wa.ve.ted  by  law  with  the  duty  of  deciding  them  acc'ord- 
ing  to  their  own  conviction.,  irre.pective  of  the  aoDrecia/ 

tion  of  them  by  the  Court    :^ "^ yfif*^»Sf^ 

'•  With  respect  toobjectioti  No.  4,  the  judge  charged  tht 
jury  to  the  effect  that  the  newspaper  article  complained 
.     '^^*^.         *  "***"'  venomous  accusation,  against  the 
plaintiff,  management  of  their  'line  of  .hip..    That  tho.e 
accuMtion.  were    published  to  the  world  us  true,  and 
tinder  the  publisher's  responsibility  for  their  truth    That  * 
the  only  safo  rule  in  such  cases  is  that  an  accuser  must 
prove  the  truth  of  his  charges.    That  it  is  not  for  a  plain- 
tift  in  such  a  case,  to  prove  in  the  first  instance,  th^t  the 
charges  are  fals6,  though  he  may  have  that  right  after- 
wards,  if  the  defendant  attempts  to  prove  the  truth  of 
them;   and  without  such  proof  by  the  defendant   the 
charges  could  not  be  assumed  to  be  true  merely  be<;auHH 
they  Me  made  and  published,  btit  on  the  contrary,  should 
be  taken  as  false,  and  the  plaintiffs  to  be  not  guilty  of 
them,  until  they  are  prov^."  , 

The  judgment  in  Review  was  inihe  following  terms  -'- 
••  The  Court  having  heard  the  parties  by  their  respec^ 
tive,  c<MW8el,  1st,  on  the  defendants'  motion,  filed  on  the^" 
21st  November  last  (1884),  for  an  arrest  of  judgment  in 
this  c4ns^  and  that  the  yerdict  rendered  herein  by  a  spe-  ^ 
dal  jury  pn  th^  28th  of  October  last  (1884).  be  annulled 
and  set  aside;  2nd,  on  the  said  a^fendadts' motion  filed 
oa^the  said  2l8t  ^y  of  November  last,  for  anew  trial 
8rd,  on  the  plaintiffs'  motion  to  amend,  filed  and  received 
on  the  said  28th  day  of  October  last,  and  received  byX 
Court;  and  4th,  on  plaintiffs'  motion,  filed. on  thei2nd 
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?f6v«inb«r  liiat,  tWt  Jadgiiiflnt  h«  miw  pronouiiiwd  In        •""■ 
their '^avor agniiist  th«« dut'endnntM  lor  the  aom ofltOO and m^>>*-A'0». 
int(4fwt  from  Horvioe  »>f  ■uiumoiiH  h«*r«io,  and  iumi*  of  aoit,  ^^'  S***"* 
M  taken  in  conformity  with  thtf  Naid  vordict  of  the  Jury, 

■flB.; : /    '  /     ,    ^^"  .    . 

"  Doth  dismiM  Maid  deit'iidanta*  two  moiiona,  with  <»«ts ; 

"  Doth  graidt  aaid  plain titfu'  motion  to  amend,  and  doth 
uUow  th«  Haid  plaiutitrH,  without  further  notice,  to  amend 
their  writ  and  declaration  and  all  proo«*<>dingH  herein  by 
striking  out  tht*  worda,  "and  puhliahing"  from  the  namt^ 

— and  deacriptipn  of  said  dff«nidantM    wherever  the  Mm«  — — 

occur,  to  t^e  end  that  the  aam<*  accord  v|rith  the  QTidenoe 
•    herein; 

'*  And  doth  grunt  the  aaid  plaintiffs'  motion  for  judg- 
-  ment  oa /verdict,  and  doth  u(^udge  and  condemn  the 
defendantH  to  pay  and  HatiNfyj  to  the  plaintiffs  the  said 
sum  of  f  100  currency  with  int^rent  thereon  from  the  14th 
July,  18'82,  day  of  service  of  jirocefs  in  this  cAuse,  and 
costs,  du/r(iA«,  etc."  1  .      .  — ' 

HtUcjiiiuom,  for  the  appellants :—  .; 
;?he  respondents  on  the  5th  ci'  July,  1882,'iB8tiiutod  at 
Monttisalan  action  agaiuHtthe  api^ellants  finrthe  recovery 
of  $26,000  as  damagoH  alleged  to  have  been  suffered  by 
reaso^  of  the  publication  by  the  appellants  of  a  certain 
article  which  appeared  in  the  Toronto  Hot/y  ilfatf,  of  the 
29th  of  June,  1882.  The  article  has  reterence  to  the  treat- 
ment of  immigrants  who  oumu  to  Canada  from  Bngland 
and  Ireland  by  the  respondents'  steamer  "  Lake  Nepigpn" 
in  May,  1882. 

~  To  this  action  the  appellantM  pleaded  a  general  d«iial, 
and  it  was  specially  denied  that  appellants  were  g^iilty 
in  manner  and  form  as  set  forth  in  respondents'  declara- 
tion. The  appellants  also  in  their  plea  made  option  for  a 
.jury  trial. 

On  the  16th  of  February,  1884,the  appellants  moved  to 
have  the  cause  tried  by  a  special  jury ;  that  the  facts  to 
be  enquired  into  by  the  jury  be  fixed ;  ihaJk'M  day  be  fixed 
for  striking  the  panel,  and  another  d^y  for  the  trial.  The 
respondents  also  at  this  date  filed  a  statement  of  fapts 
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1887.       which  they  considered  onght  to  be  submitted  to  the  jury. 

y^-^     On  the  12th  of  March,  1884,  the  Superior  Court  by 

jSf ''■■/judgment  rendered  on  that  day,  granted  appellants'  motion 

for  the  jury  trial,  assigned  the  facts  to  b^  enquired  into 

by  the  jury,  and  fixed  the  18th  of  March  for  striking  the 

panel,  and  the  1st  of  April,  1884,  for  the  trial.  On  the  18th 

,    of  March,  1884,  both  parties  appeared  before  the  prbthon- 

otary  and  struck  the  panel  according  to  law.    No  trial, 

-^ —    Ikowever,  took  place  on  the  day  fixed  by  this  Judgment, 

owing  to  both  parties  having  agreed  to  wait  to\ee  the 

-  issue  of  another  cause  wherein  damages  were  sought  by 

the  said  respondents,  by  reason  of  the  publication  of  the ' 

same  article  in  another  newspaper. 

On  the  8rd  of  September,  1884,  the  appellants  again 

moved  to  have  a  day  fixed  for  the  trial,  and  also  for 

••        striking, the  panels  and  by  judgment  rendered  by  the 

^         Superior  Court  on  the  4th  of  October,  1884,  the  15th  of 

i\       October,  1884,  >yas  fixed  for  striking  the  panel,  and  the 

I       '28th  ofOctober,  for  the  trial. 

/  On  the  day  fixed,  15th  October,  both  parties  appeared 

before  the  prothonotary  and  again  struck  the  panel  of 
jurors  to  be  summoned  to  try  the  issues,  but  afterwards 
on  ijie  same  day,  15th  October,  the  respondents  pre- 
sented  a  motion  to  the  Superior  Court,  phtying  that  an 
entirely  ne^  and  different  statement  of  facts  from  that 
fixed  by  the  Court  by  its  judgment  of  the  12th  March, 
'  1884,  be  assi^ed  as  the  facts  to  bfe  enquired  into  by  the 
jury,— and  on  the  21st  of  October,  1884,  judgment  was 
rendered  by  the  Superior  Court— six  days  after  the  panel 
had  b*n  struck,  and  seven  days  before  the  day  named  for 
the  trial— fixing  facts  entirely  different  from  those  settle 
by  the  judgment  of  the  12th  March,  1884.  In  the  mean- 
time the  appellants,  who  were  the  parties  who  had  de- 
manded the  jury  trial,  and  who  alone  were  anxious  for 
-  this  mode  of  trial,  were  obliged  to  issue  a  venire  facitK  an& 
summon  the  jury,  and  the  jurors  had  been  actually  sum- 
moned whin  the  judgment  of  the  21st  October,  fixing  the 
fact»  c/ejiiytoLwas  rendtitod.    The  appellants  thereupon^ 


wade  and/filed  a  special  exception  to  the  said  judgment, 
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and  served  a  dopy  of  it  on  the  respondeiits  with  a  notice 
to  the  eflfect  that  appellants  would  proceed  to  the  trial  ""'V^'*^ 
under  special  reserve  of  their  rights,  and  that  they  did  **^»»'"« 
not  in  any  way  acknowledge,  but  on  the  contrary,  spe- 
cially objected  to  the  statement  of  facts  fixed  by  the  jndg^ 
ment  of  the  2l8t  October,  1884.    The  trial  took*  place  pn   . 
the  day  appointed— ^28th  October;  1884 ;  and  a  v^ict 

was  rendered  against  the  appellants  for  |100.       •  " • 

>  Thereupon  in  due  course  the  appellants  moved  before 
the  Oourt  of  Review  that  the  verdict'be  l«|  aside  and  that 
a  new  trial  be  granjted ;  and  another*-  motion  was  also 
made,  asking  for  an  arrtot  of  judgment ;  the  respondents 
at  the  same  time  moved  for  judgment  itpon  the  verdict. 

The  judgment  rendered  by  the  Oourt  of  Review,  dis- 
missed the  appellants'  two  motions,  and  granted  the 
i|lotion  of  respondents,  as  well  as  another  motion  of  res- 
^ndemtfi  "asking  to  be  allowed  to  amend  their  writ  and 
declaration. 

The  grounds  of  appeilants"'inotion  for  a  new  trial 

1.  Becausetheassignmentof  facts  submitted  to  the  jury 
does  not  comprise  all  the  facts  necessary  to  be  proved, 
and  because  said  facts  were  fixed  by  judgment  of  the  Su- 
perior Oourt  of  the  12th  March,  11B84,'and  were  not  used 
or  submitted  to  the  jury?  although  respondents  acquiesced     ' 
in  said  facts,  and  afterwards  took  part  in  striking  the      ^ 
panel,  and  no  appeal  from  said  judgment  fixing  said%cts 
was  taken  by  respondents,  but  on  the  15th  of  October, 
1884,  a  motion  was  ma^e  by  respondents  to  change  said  . 
facts,  which  was  granted  on  the  21st  October,  1884»  after 
the  jury  had  been  duly  sunSmoned. 

"    2.  Because  the  verdict  was  unsupported  by  proof,  and 
is  contrary  to  the  facts  adduced.        .  >    ^        '  - 

8.  Because  there  is  manifest  injustice  in  the  verdict. 

4.  Because  there  is  no  evidence  oif  record  that  appel- 
lants printed,  published,  or  circulated  th6  article  com- 
plained  of  by  respondents.  y-  • 

5.  Because  there  lis  evuience  of  r^rd  that  the  said 
article  was  printed,  published  and  cirpulated  by  a  totally 
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'•''•    "  different  corporation  wholly-unconnected  with  the  appel- 
"^"••^-lants. 

■  Oo.'"*'^  6.  Because  ithe  honohtble  Judge  who  presided  at  the 
trial  rejected  the  motion  pf  appellants  that  it  should  be 
declared  that  there-  was  no  evidence  to  go  to  the  jury  as 
to  the  {irinting,  publishing  and  circulating  of  said  article 
by  appellants. 
.  ,7.  Because  the  said  Judge  instructed  the  said  jury  io 
answer  "  Yes  "  to  the  second  question  submitted  to  them, 
although  there  was  no  proof  in  support'of  such  answer. 

8.  Because  the  said  Judge  stated  the  following  to  the 
jury  :  "  The  case  might  be  stated  thus :  A  sues  B  for  libel ; 
B  says,  I  6nce  went  by  that  name,  but  that  is  not  my 
name  now.  The  defendants  (appellants)  published  this 
artiple,  although  under  a  different  name ;"  whereas  the  fact 
Was  and  is,  and  is  of  record,  that  defendants  Ifappellants) 
,,  did  not  print,  publish  or  circulate  the  article  in  question, 

but  that  a  totally  different  corporation  printed,  published 
and  circulated  said  article,  which  corporation  is,  and* 
always  WW!)  wholly  unconnected  with  and  independent 
,     of  the  defendf^nts  (appellants),  and  appellants  never  had 

but  one  corporate  name. 
'         9.  Because  the  said  Judge  charged,  the  jury  that  they  • 
must  say  that  the  statements  in  the  publication  in  ques- 
tion are  false  unless  there  is  evidence  tHat  they  are  true. 

io.  Because  said  verdict  is  dej^tive^  illegal  and  con- 
trary to  law  and  evidence. 

The  grounds  in  support  of  the  motion  in  arrest  of  judgf- 

Qkent  are  :  that  it  appears  on  the  face  of  the  xecord  that 

notwithstanding  said  verdict,  thie  respondents  have  no 

right  to  recover  any  sum ;  that  there  is  no^proof  of  record 

that  appellants  either  printed,  published  or  circulated  the 

'article  complained  of,  and  that  there  is  proof  of  record 

that  the  said  article  "w^  printed,  published  and  circulated 

-  r^    '      OT|k  wholly  different  corporation  in  no  way  connected 

,  ^th  appellants,  and  that  it  is  evident  a  judgment  upon 

said  verdict  would  be  reversed  in  Itppeal. 


aJo  the  first  groui>yl  given  f6r  a  aew4rial— the  ohange- 
of  the  facts  to  be  enquired  into  by  the  jury— the  two 
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judgmeutM  are  of  record,  the  one  of  the  12th  of  March, 
1884,  fixing  the  facts  aCt^ording  to  Article  852  of  the  Code  ■'**' 
of  Civil  Procedure ;  and  the  other  of  the  2l8t  of  October;  *" 
1884,  assigning  new  and  different  facts  to  be  enq  aired 
into  by  the  jury.  No  8it>peal  was  taken  from  the  first 
judgment  and  ho  objection  made  as  to  the  sufficieijcy  of 
the  facts  fix(gd  by  the  first  judgment,  but  on  the  contrary, 
the  respondents  fully  acquiesced  as  above  mentioned  in 
this  judgment,  and  it  was  only  on  the  15th  of  October- 
seven  months  after  the  facts  had  been  fixed  and  no  objec- 
tion taken  to  them— and  after  .the  panel  had  been  struck 
a  second  time,  that  a  motion  w^s  made  to  have  other  facts 
assigned  for  the  jury.  By  Article  852,  C.  C.  P.,  no  trial 
by  jury  can  be  fixed  untir\he  ^BtOts  are  assigned.  The 
judgment  fixing  the  day  ^HHioi*  the  second^  time  had 
been  rendered  on  the  4th{||P|Pm>er,  while  the  judgment 
assigniuf^  new  facts  was^not'rendered  till  the  2l8t  of  Oc- 
tober. Thi^  latter  judgment  does  not  attempt  to  alter-  th^ 
day  fixed  for  trial,  although  the  assigning  of  the  fact^  is  a 
matter  precedent  to  fixing  the  trial.    ,^ 

The  second  ground,  that  the  verdict  is  unsupported  by 
proof  and  isVontrary  to  the  evidence  adduced,  requires 
an  examination  of  the  evidence.  The  burden  of  proof 
that  the  appellants  printed,  published  and  circulated  the 
artfcle  complained  of,  rests  entirely  upon  the  respondents. 
The  appellants'  contention  is  that  there  is  no  evidence 
against  the  appellants,  but  that  there  is  evidence  of  an 
entirlely  different  corporate  body  h&ving  printed,  published 
and  circulated  the  article  in  question. 

In  the  first  placet  must  be  staged  that  there  are  two 
different  corporate  bodies  each  incorporated  by  an  *Aot  of 
the  Federal  Parliament,  the  ode  "  The  Mail  Printing  and 
Publishing  Company  "  incorporated  in  18t2  by  85  Vic, 
•chap.  Ill,  which  Act  wAs  amended  in  18t6  by  89  Vic. 
chap.  78 ;  and  the  other  "  I'he  Mail  Printing  Company  " 
incorporated  in  1880  by  48  Vic,  chap.  78.  The  company  . 
sued  is  the  Mail  Printing  and  Publishing  Company. 
These  twoare  totally  different;  4md  independent  one-of 
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stockholder  in  t&eothef.'  The  newspaper  containing  the 

M^' *••/?•  o>- article  complained  of  Jd^o  coptaius  a  n6tice,that  the  paper 

(kiu^ippii^  in  question  is  print«flPfad  published  by  the  Mail  Printing 

Company,  and  no  mention  is  made  of  ,the  Company  sued. 

^d  further  it  will  be  seen  from. Hebtiontwp.of  the  Act 

-wVip.  chap.  73,  incorporatijig  the  Mail  Printing  «iCom- 

pany,  that  this  company  did   not  even  succeed  to  or 

acquire  ai^y  property  (»•  rights  from  The  Mail  Printing 

:^ ,.    and.  Publishing  Gompany,  butlvas  specially  constitute 

,        for  th,e  purpose  qf  acquiring  by  purchase  or  otherwise, 
^Vom  three  private  individuals,  the  printiu|s^  establishment 

and  bu^ess  carried  6n  by  them.  .  f 

.,  .  The  tespondeAts  closed  thc^r  proof,  whereupon  appel- 

Tant^  moved  that  it  fa^  declared  that  there  was  no  evi- 

'•.      ,     dence  to  go  to  the  jury  as  to  the  printing  an^publishing 

.    ,»      of  the  article  c(feiplained  of.  This  motion  was  over-ruled. 

;  The  respondjents,  hpweverj  recognized  that  there  was 

^really  no   case  against   the.   appellants,  ai^d , th^eupon 

moved   "thdt  they  be  allo^^ed  in  Cotirt  here  without 

.     ;    *>  •-*'  further  notice  to  amend  th^  writ  and  declaration  audi 

"  all ^r(xjeeding8  ^herein  by  Htriking  out  the  words  'and* 

"  publishing*  from  the  namo  and  description  of  said  de- 

•  l'  fendants  whereYer  the  sapie  occur.'    This  motion  was 

-     received  by  the  Court,  and  judgment  was  reserved,  but 

the  moi^ion  was  finally  granted  by  the  Court  of^eview.  ' 

The  appellants  contend  that' the  granting.of  respon- 

dent&'  Motion  to  amend  their  writ' and  declaration  at  the 

,      ♦        last  moment,  without  notice,  without  costs,  and  without' 

leave  to  appellants  to  plead  de  mvo,  is  both  illegal  and 

unjust.     It  is  evident^that  1  he  ■  respondents  sued?  and  im-  ; 

pleaded  the  wrong  company ;   and  they  cannot  rectify 

this  mistake  by  a  simple  motion  to  amend  both  wrR  and 

declaration  at  the  laat;  njoment.    The  pretension  of  the 

respondcAts  is  that  such  a  motion  can  be  made  under  Art. 

820,  C.C.P.    B«t'  this  .Article  only  provides  that  "the 

"  Court  may  allow  any  pjeading  to  be  amended  so  as  to 

"  agree  withthe  facts  proved" ;  and  ** if  in  the  opinjon,  • 

"  of  the  Cpurt  tlte  opposite  party  has  not  been  W  jiifn 
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"  error  as  to  the  real  nature  of  the  facts  intended  to^  he       "^'  / 
"  alleged  and  provtftt.  \  . 

C.  P.David»mi^TC.,  for  the  respondents  :— 
Some  pretence  was  urged  by  the'  defence  at  the  trial, 
that  the  respondents  had  been  misnamiid  in  the  proceed- 
ings, and  that;^their  true  title  was  "  The  JUtaU  Printing 

Company."      r  "  ,'  . 

By  the  a^davit'  upon  the  back  of  the  writ  J(No.  1),  it 
appears  that  seryioe  ^as  ihade'CQpon  the  clefendants  "  by  ^ 
"  delivering  to  0.  W.  Bunting,  the  managing  4|rector  of 
"  the  Hiftd  company,  *ru«  an^d  certified  copies  of  the  said 
^'  writ  and  declaration  at  the  officeJi^  the  city  ^  Toronto 
"aforesaid."  '    ;  *         \        .  -^ 

It  hay  itag  become  necessary  to  eTiamtne  a  witness  before   ^ 
the  return  of  the  writ,  whose  evidence  might  ;be  required 
'in  rebuttal,  a  petition  to^that  effect  was  served  upo^^de- 
fendants  by  leaving  a  copy  of  the  saiiie  with   "  one     .  - 
Dottglasst  the  assistant  manager  of  The  Maa  Printing  n 
Company ."   No  objection  was  ipade,  and  the  witness  was 
by  the  Oourt^uly  orderM  "to, be  examined  oi^  the  9tb at 
H  a.m."  ,  ''' ^i  •       .      '     '  *  -^  .<  . 

The  evidence  as  to  publication  by  appellants  was'  (ioih-     ,^ 
plete.    It  waa  made  clear  that^the  company  upoif  whkh  ^     . 
the  writ  ,waa  served,  .was  the  company  which  published 
the  paper,  and  the  jury  found  Ihe  defendants,  to  ie  th^   ^ 

publishers.      ;    ■  ^'  ^      '     ^  ';    ' 

.  Appellants'  motipn  for  a  new  trial'  further  comipleiixied 
that  there  were  irregularities  and  omissjotos  in' connection    . 
witt  the  ^xing  of  facts.    As,  appieara  by  the  transcript  pf  ^ 
proceedings,  Torrance,  J.,  on   the.  20th.  October,  1^^884, 
ordered  a  wnirer,  fixeid^daysfer  stiikirig  an4  new  tarial,  aii^d 
further  adjudged  "  that  the  following  questions  of  fact    ^ 
i' shall  be  those  which  the  said  jurornfhaM  inquire  into,. 

"  andanswer."  «      .     -  '  ■   _:    -  ^ 

Appellants  took  no  action  upon  this  order.; -*'^''     \ 

On  the  ^rd  September,  1884,  appellants  inove^  th^ 

a  day  be  fixed  .and  a  jury  summpned ;  respondents  th^re-     ^ 

pp<;n  moved  that  it  should"  be  determined  what  facts 
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>W.  jnjry  vi^ere  duly  settle^.  They  were  practically  identical 
^V^^ith  the  ones  prepared  by  Torrance,  J,  fairly  "bover  the 

^  isanea,  and  would  be,  beyond ,  qneation,  the  very  same  as 
thoae  which  any  jury  ever  called  together  in  this  case 
would  have  to  consider.     )  "         . 

DoiUQK,  Oh.  J. :—       .         "  '' 

The  firft^  point  raialcl  by  the  appellants  is,  that  they 
were  sued  under  a  wrong  name  :  they  are  described  as- 
~"         "The  Maa  Printing  jind  Publishing  Company,"  whereas 
^      their  name  is  "The  Matt  Printing  Oompany."    At  the 
.        "      trial,^  it  was  proved  that  >long  before  the' latter^, company 
was  incorporated,  a  company  existed  called  "The  MaU 
Printing  and  Publishing  Company."  A  motion  was  made 
to  >mend  the  writ  in  accordance  with  this  fact,  and  the 
;  Court  of  Review  a4judicated  upon  the  motion  at  the  final 

'/    judgment,  and  allowed  the  amendment. 

We  hold  that  the  appellants  oanno^  avail  themselves  of ' 
this  objection.  "It  is  proved  that  the  officer  of  the  com- 
pany re<M9ived  a  copy  of  the  stf  mmons.  No  exception  wai? 
pleaded,  and  it  is  only  under  their  plea  to  the  merits  that 
the  defendants  seek  to  take  advantage  of  the  error.  They 
do  not  show  that  they  were  prejudiced  by  it,  and  under 
the  circumstances  we  are  of  opinion  that  it  was  the  duty 
•  of  the  Cotirt  to  grant  the  motion  to  amend.  This  ia  onet>f 
the  things  which  may  y|  amended  at  any  stage  of  the 
case,  and  if  the  Court. of/  Review  had  not  granted  the 
motion  this  Court  would/have  granted  it.  ,, 

•  Another  objection  is, tiis.  According  to  the  Codtfifr 
statement  of  facts  for  the  jury  should  be  settled  t>efore  the 
jui7«re  summoned.  In^  this  case  there  was  a  statement 
of  facts  settled  before  any  jury  «vas  summoned.  Then 
the  trial  was  postponed.  The  appellants  afterwards 
mo^ed  to  have  another  day  fixed,  and  the  respondents 
presented  another  statement  of  facts.  A  new  assignment 
of  fact^  was  made  by  the  judge  after  the  jury  had  been 
summoned.  The  appellants  contend  that  this  was  irre- 
gular;«  that  the  facts  could  not  be  fixed  after  the  jury  was 
Buninioi^i^d,  and  that  jtrt-'SSg-s^ja  iM>  exproBgly.    Bntthe=^ 


-t- 


■  ■.  ooiwl^of  cioto?»*8  Miwni.  .■    .'■'■" --Ill _/./■■ -'^.f 
■:'..,.    -^    ■ '.;   >         .    \  .      ■    -  .      . '  ■■  ■  •  -'■;' 

appellanto  ,did  not  move  to  postpone  the  trial  on  tliat       «»• 
ground.    On  the  contrary,  they  jwoceeded  with  the  trial,  "^^ '**• 
and  the  verdict  being  againstj  them  for  a  small  amonikt,  c«-^»^"« 
ihey  moved  that  it  be  aet  aside  on  the  ground  that  the 
facts  were  not  settled  before  the  jury  wiw  summoned.   / 

As  there  is  no  nullity  mentioned  in  the  article,  I  would 
he  slow  to  set  aside  a  verdict  on  that  ground  The  appel- 
lants do  hot  siiow  any  prejudice  or  injury.   It  is  the  duty  ^s^ 
of  a  party  when  he  is  called  upon  to  proceed  to  trial,  to 
move^  at -once,  and  not  to  wait  and  take  his  chance  of  * 
Tavourable  verdict ;  and  then,  when  the  verdict  is  against 
him,  come  before  the  Court  wi5th  an  objection  which  he 
should  have  raised  before.    If  he  had  made  his  motion  in ' 
time,  and  it  had  been  overruled,  he  would  be  in  a  better 
position  to  move  for  a  ijew  Jkrial.       ■  W'  ' 

These  are  the  principal  points  urged  by  the  a^Uants, 
and  on  both  grounds  we  are  of  opin^  thai  the  judgment 

should  be  confirmed.  <^  '  ^* 

Judgment^conftrmed. 

Maemaxtery  Hutchinson  Sf  WetK,  attorney sjor  the  appel^ 
lants.    ■'».-'■:::'•■■■  ,-;■:■■■  >.■'.■■"■*  ■'^,'  4.v"- 

JDavidfon  4*  Berfartf,  attorneys  for  the  respondent. 

>  ■ ,:  -  (J-K.)-  ,_'■,.         ; ■:■■;■■;  /...•■■\ .:         ,  /, 
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f$$  MONTREAL  LAW  REPOltm 

•       !  June  80,  1886. 

Coram  DoBioN,  Ch.'J.,  Monk,  Ramsay,  Crobb,  Baby,  >JJ. 

EDWARD  A.  WHITEHEAD,   ^  " 

,.  {Plamtiff  in  Court  below),        \ 

AppbllanT; 

.,  AND 

■  I  '■  -■  \  .  -^  ...'•■.„.■,■-',■'■» 

— ^-.1-'    ■■■  •-  FELIX  KIEFPER  bt  al. 


{Defendants  in  Court  Mow),     ,■  . 

.-.    and       '?■.■'■■■'■■''.■■  •    ■;.  Tv', 

ROBERT  WHITE,  V      / 

{Intervenant  in  Court  below), 

*  RBgPOKDBNTS. 

/    Sale-^SimulatfOH— Evidence— Purehaaer  in  goodfatth. 

The  Appellant  (plaintiff)  sought  to  recover  machinery  transferred  to  one 
Joseph  Kieffer  by  deed  of  sale  before  notary,  on  tHe  ground  that  4he 
deed  was  simulated,  and  that  the  appellant  was  the  real  owner  of  thft 
I       madiinery,  Joseph  Kieffer  being  merely  his  prite^om.    One  White 
intervened  and  alleged  a  purchase  of  the  machinery  by  him  from 
'   "Kieffe^       V    ,  ;   ..■      ^    -   ;    ■^.     ;- 
HBLD  (affirmirtJK  the  judgment  of  TpRltAKCB,  J.,  M.L.  R.,  1  a  C.  284):-- 
That  the  sale  ttir  Kieffer  could  not  be  set  aside  by  any  evidence  less 
strong  than  the  dee(l  of  sale,  and  that  even  the  admission  by  Kiefffer 
that  the  sale  was  simulated  t[if  such  iMlmission  existed,  which  was 
not  the, case)  opioid  hot  affect  the  rights  of  the  pnrchaaer'in  good  faith 
from;  Kieffer.       , 

The  appeal  was  frqk  ajadgment  of  the  Superior  Court, 
Montreal  (TorranCe,  ^^.),  February  12,  1886.  The  judg- 
ment of  the  Court  below-  is  reported  in  M.  L.  R.,  1  S.  C 

<W4.28tf.  •   •        ^^  v.' 

* 

Jhe  action  was  an  action  of  revendicatibn  by  appellant 
lertain  machinery  in.  the  hands  of  Kieffer  Bros.,  two  of 
''^BBpondents.  In  this  action,. the.  respondent  White 
ened  and  pleaded,  claiming  the  machinery  as'his, 
under  a  deed  of  sale  from  Joseph  Kieter,  broth.er  of  the 
other  respondents,  wJio  wasWner  of  the  mi^hi 
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having  bought  it^firom  tlie  Cot*  OoiintOT  oompany  by  deed  of 
2nd  June,  1884.  The  appellant  alleged  that  he  waa  owner  of 
the  machinery,  having  bought  it  from  the  Col6  Counter 
Company,  insolvent ;  that  he,  being  also  insolvent,  could 
not  purchase  it  in  his  own  name,  and  therefore  he  pur- 
.  chased  it  in  the  name  of  Joseph  Kieffer,  who  firaudulctjtly 
sold  it  to  the  intervening  ^arty,  White,  who  knew  of  the 
fraud,  and  knew  that  Joseph  Kieifer  was  only  t^pritttum. 
May  26. 26,  1886.]  ^    ^  '        '        , 

S.  Pagnu^,  Q.  C,  and  L.  N.  l^jamin,  for  the  appel- 


lant. 
B,  La/lamm,  Q.  C,  for  the  respondent.     '/  * 

■    ■    Ramsay,  J".  :—■;>■;  ■  •    /:'■'  '  ■' .      t 

This  is  an  action  of  revendication  of  certi^in  machinery 
in  the  hands  of  Kieffer  Bros.,  two  of  the  respondents.  In 
this  action  ,the  respondent  White  intervened  and  pleaded 
to  the  action,  claiming  the  machinery  as  being  his  undpr 
a  deed  of  sal*?  from  Joseph  Kieffer,  brother  «f  theothfet 
respondents,  who.  was  owner  of  the  machinery  as  having 

\*ought  it  firom  the  Cot6  Company  by  deed  of  the  2nd^' 

June,  1884. 

The  appellant's  pretention  is  that  he  was  owner  of  the , 
machinery,  having  bought  it  irop  the  Cot6  Counter  Co., 
insolvent ;  that  hq,  being  also  insolvent,  could  not  pur- 
.  chase  it  in  his  own  njimfe  .and  that  therefore  he  purchased 
it  in  the  name  of  Joseph  Kieffer  <by  deed  of  tke  2nd  June) 
who  fraudulently  had  ,sold  it  to  the  interveningr  party. 
White,  who  knew  of  the  fraud,  and  that  Joseph  Kieffer 
vfw  onlj  ti  pr^te-Hom.        -        fk 

Questions  of  the  admissibility  of  evidence,  rather  than 
the  evidence  itself,  have  to  be  considered  here.  It  is 
beyond  controversy  that  Whitehead  cannot  prove  beyond 
the  f^tenu  deVaet0  between  the  Coik  Counter  Company 
or  those  replacinsr  it,  of  which  Whitehead  was  one,  and 
Joseph  KieffeF.  Except  what  he  can  draw  from  Kieffer 
himself:  He  o^ght,  of  course,  prove  another  co|itract ; 
but  this  he  ha|^  not  attempted  to  do.  ,  What  he  says  is, 
this  is  a  simulated  Contract.    That  canntft  be  proved  by 
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the  testimony  of  witneeaea.  Appellant  never  euuniiied 
Joaeph  Kieffer.  He  croaa-examlned  him  when  brought  np 
by  reapondent,  and  out  of  thia  he  tri«)a  to  eztmct  a  commence- 
mmU  dt  prtuv9  par  4erit.  It  ia  not  a  commmtcemmU  tk  prtuve 
par  4crU  that  ia  neceaaary  to  aet'  aaide  a  written  dead,  hot 
an  abaolate  confeaaiou  or  another  writing  (Danty,  288). 
Again,  even  if  Joseph  Kieffer  admitted  he  waa  acting 
in  fmnd,  that  would  not  deatroy  Ihe  title  of  White,  an- 
leaa  he  waa  a  party  to  the  fra«d.  That  eonld  be  proved 
by  testimony.  But  there  ia  scarcely  an  attempt  to  piove  it. 
The  learned  judge  in  the  Gourt  below  haa  said  that  even 
the  knowledge  of  White  that  Kieffer  was  a  pr4te-nom 
would  not  nullify  the  sale  to  White..' In  the  abstract,  this  is 
true,  but  in  many  caaea  evidence  that  the  purchaser  knew 
he  waa  dealing  with  a  prAe-nom,  in  pre8enc<^of  the  prin- 
cipal, might  go  A  long  way  to  ripen  .a  suspicion  into  a 
decisive  presumption.  But  here  there  is  no  evidence  at 
all  that  he  knew  that  Kieffer  was  a  prita-nom, 
I  am  therefore  to  confirm.  .  '  ,/ 

■J    .  '  ■,'"■' 

DoRioN,  Oh.' J.: — 

There  is  nothing  to  shako  the  title  of  Kieffer.  He  totally 
denies  the  ^alleged  understanding  between  Whitehead 
and  himself.  Therefore,  whatever  may  have  been  under- 
stood, there  is  no  legal  evidence  to  destroy  the  title  of 
Kieffer.  We  hold  that  the  judgment  of  the  C!oart  below 
wa»  right  in  saying  that  the  articles  belonged  to  Joseph 
^ffer.  He  having  sold  them  to  White,  the  latter  is 
entitled  to  obtain  them.  There  is  no  pioof  that  White 
knew  of  any  ondeistandi^  between  Kieffer  and  White- 
head. 

""      "  Judgment  confirmed. 

^     L.  N.  BmOamiH,  attorney  for  appellant. 

Laflamme,  Huntington,  Lafiammt  4-  J^»c^wr4,  attorneys  for 
respondents.  .  ' 

(j.  K.)  . 
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y^      {JMftndum  in  Cottrt  btlow), 

^  ,    ■[■:  AnWLUMTB; 

EDWABO  A.  WHIT^EAD, 

BUFOMDKNT. 


Contempt  of  Court— Judgment  where  perion  kotMtg  movttCRt 
property  in  a^itempt  of  order  of  Court,  i»  tugged  th§ 

lawful  owner. 

/•:  ■  •.  / 

While  ui  actton  of  i«v«adio«tioabfaome  machiMrywM  going  on,  th* 

plaintiff  obtoiqiBd  an  order  of  a  judge,  giving  him  provisional  poaeee* 
.  -  lion  of  the  n^achinery.    Nevertheleas,  by  uollnaion  between  the  de« 

fendanta,  the  property  waaput  into  tlie  poaaeaaion  of  White,  inter- 
'     venant    Tli0  plaintiff  having  taken  a  rule  for  oontempt,  the  defend* 

ania  and  intervenant  were  ordered  to  give  over  the  property  witliia. 

three  daya,  which  order  waa  diaobeyed. 
Hbld:— (Refonning  the  judgment  of  tlie  Superior  Court,  M.  U  R.,  1  B.  d 

288),  that  White  waa  guilty  of  contempt,  and  ahould  b«  fined  $100 ; 

but  that  it  viae  no  lobger  expedient  to  oMer  hint  to  give  up  the 

machinery,  becauM  in  anpther  action,  ipr  which  judgmehk-  waa  ren> 

derad  at  the  aaine  moment  ati  that  on^fie  riil^,  WhitlMVM  declarad 

to  be  the  lawful  proprietor  of  Uie  machinery.    >        ^'^' •/ 

Tlie  appeal  was  from  a  judgment  of  the  Saperior  Gonrt, 
Montreal  (Tasohkbvau,  J.),  April  11, 1886.  Tbejudgment 
of  t^e  Goart  below  is  reported  in  M.  L.  B.,  1  S.  G.  288. 
See  also  the  preceding  i:ep^rt  of  WkUehead  if  KMffer  Sf 
White.      °  .   / 

May  26,  26, 1886.]         -J 
'   R.  Lt^mme,  Q.  Cjdfor  the  appellant. 

L.  N.  Bety'amim,  for  the  respondent. 

■  ■■  ■     /  ■ 

-  -Bamsay,  J.  {tUu.) :—    / 

Tltis  case  is  intimately  connected  with  the  case  of 

Whikheod  ^  Ki^tr  et  al,    WWle  the  procedure  was  going 
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on  in  Ihcroi^difwitoit  cum,  Whrt«h«»d  obtained  an  order 
ofOourt  giving  him  |K)M««iiion  of  th«  inaohinwry  on  his 
giving  ■erurity.  Thia  Hh  did.  and  hia  rHMimiaion  waa 
fully  acqui»a(>i>d  in.  iSubaeqdentiy  tbi)  appellanta  took 
out  a  lattie-gagtrie  againat  White,  for  rent  not  due,  and 
had  one  qg  their  worltmen  appdnttHl  aa  guardian.  Under 
colour  of  thia  manilVatly  (xilluaire  tt<;tion,  thu  mat^hinery 
waa  tranaforred  into  the  ouatody  «f  White,  and  ocU  of  tli^ 
control  of  Whitehead.  >  %         "^ 

Th«  judge  condemned  the  partiea  to  reatorM  the  machi- 
nery to  the  ouatody  oT  l^hitehead  who  had  given  a  aecur- 
ity  bond  of  |2,000  fo»l  it.  It  ia  now  contended  that 
there  waa  iu>  ground  for  thia  order,  and  8e<;ondly'  that 
when  judgment  waa  rendered^  judgment  had  been  already 
rendered,  declaring  White  ^o  be  the  owner  of  the  mtohi' 
nery ;  that  therefore  the  order  to  reatore  waa  uaeleaa. 

I  am  agaiuit  appellant  on  both  of  theae  pointa.     If  the 
caae  be  appealable  at  all.  while  the  party  remaina  in  con- 
tempt, which  I  am  inclined  to  doubt  serioualy,  the  order 
aeema  to  me  jnat  beyond  all  doubt.     Rightly  or  wronglf^ 
Whitehead  had  a  valid  order  to  hold  poaaeaaion  of  the 
machinery,  giving  aecurity,  and  the  attempt  to  transfer 
that  poaaesion  to  the  adverae  party  by  a  aham  action  ia 
fraud.    Secondly,  the  principle  ia  $poliatu$  ante  omnut  m- 
lituendus.    To  thia  I  know  no  exception.     It  ia  the  baaia 
of  all  poaseaaory  action  and  of  the  familiar  aaying  of  our 
law,  that  the  p4titoire  cannot  be  decided  before  the  trouble 
to  the  poaaeaaion  haa  ceaaed  (1  Pigeau,  171).   Again,  there 
ia  another  rule  of  procedure  that  the  judgment  datea 
back  to  the  time  of  the  demafid,  ttmel  inclutajvdkio,  «q/«« 
manet.    It  would  be  to  the  laat  degree  inconvenient  to 
permit  a  party,  under  any  pretext  whatever,  to  poaaeaa 
himaelf  fraudulently  or  violently  of  an  article,  and  then 
to  fight  hia  title  over  it.  In  the  preaent  caae  the  inconve- 
*nience  ia  very  .apparent.    Whitehead  has  given  aecurity 
for  the  machinery,  and  White  has  got  posaeaaion  by  «. 
totally  different  title.    That  is,  Kieffer  Bros,  and  Mifette  "^ 
are  absolved  from  producing  the  effects,  because  they  have 
placed  them  in  the  hands  of  White. 


inconve- 
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It  mftjr  porhap«  b«  «*id  that  the  g^Deml  mh  la  that  a 
party  will  not  b«  obligad  t<»  roNtoro  that  which  miiat 
inatantly  bu  r0tani«Hl  to  him  ;  hat  that  dontritiH  do«a  not 
apply  to  the  caae  wh^ro  thu  |H»iin«w«iou  is  amt  vi,  apt  dam, 
aut  pneurio.  In  m  word,  Whit«h«ad'«  poi«eaai4li  wis 
rightfnl,  b«»aiiae  he  poaneiiHed  by  ordor  of  a  competent 
jurisdiction,  and  any  fraudulent  operation  to  defeat  that 
poMeaa^O  is  nnll.  Thia  olasH  of  vMne»  forma  an  exception 
to  the  rule,  (hdera  of  Oourt  would  h*^  uaeleaa  where  j 
there  wi^  an  ohatinate  litigant  determined  to  aet  the  Oourt    1 


t^kltoLM4. 
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the  maohineiry, 
to  Whitehead. 


DoEiON,  0.  J. ;—  ^"^"^    "^^  „.Jf 

This  ia  but  an  incident  of  the  principal  coij 

the  ownership  of  the  machinery,  which  w^ 
decided  in  favor  of  White.  We  think  it  useless,' 
to  order  that  the  machiunry  be  given  up  to  Whitehead. 
The  judgment  will  be  modified  to  that  exte^^t.  We  decide 
the  incident  at  the  same  time  as  the  ol^ts,  and  seeing 
that  White  is  adjudged  to  be  the  owner  of  i 
we  will  not  order  that  it  be  given  back 
Nevertheless,  th«<  Kieffers  and  White  ||rerel^  guilty  of  con- 
tempt in  not  obeying  the  rule,  and  thei^fore  they  will  be 
condemned  jointly  and  severally  to  pay  $100,  with  costs 
of  both  Courts.  -  .  *      •      .    '  1^ 

'k-  The  judgment  is  as  follows  :■-» 

••  The  Oourt,  etc 

"  Oousiderlng  that  the  appellants  in  this  cause  have 
committed  a  contempt  of  the  order  of  the  Superior  Oourt 
by  taking  possession  of  and  removing  certain  articles  of 
machinery  "seized  under  a  writ  of  Misie-mendicatiom  issued 
at  the  instance  of  the  respondent,  plaintiff  in  the  Oourt 
below,  and  of  which  the  legfal  possession  and  custody  had 
been  given  to  the  said  respondent  on  his  giving  security ; 

"  But  considering  that  the  question  of  property  as  to 
said  machinery  has  been  since  finally  acyudicated  both 
by  theSnperior  Court  and  by  this  Qnftrt,  and  it  would  be 
of  iv>  practical  utility  to  order  the  said  articles  of  machi- 
nel^^^  he  returned  to  the  said  respondent ; 

Yoi.  IV.,  Q.B.  19 
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"  And  considering  that  the  said  appellants  are  never* 
theless  amenable  to  the  said  Siiperior  Court  and  to  this 
Oourt  for  thvir  said  contempt  and  for  the  damages  result- 
ing therefrom  to  the  said  respondent ; 

•"This  Oourt,  reforming  the  judgment  rendered  by  the 
said  Superior  CJourt,  at  MontreaJ,  on  the  11th  Aprils  1885^„ 
doth  reject  the  answers  of  the  said  appellants  to  the  rule 
of  the  9th  February,  1^85,  taken  by  the  respondent  against 
the  said  appellants,  and  doth  maintain  the  safd  rule,  and 
condemn  the  said  appellants  jointly  and  severallv  to  pay 
to  the  said  respondent  the  sum  of  |100,  with  interest, 
and  all  the  costs  incurred,  as  well  in  the  Court  below  as 
in  thfs  Court." 

Judgment  reformed,  Bamsat,  J.,  diss. 

Laflmme,  Huntington,  Lajtamme  Sf  Richard,  attorneys  for 
appll^nts.  .'  ,.*  '   ' 

,.Zr.  a.  Bety'amin,  attorney  for  respondent.  „ 

,.-^-,    (J.K.)         - 
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Coram  I)obion,Chl..X,MonKp  Ramsay;  OBoaa.BABV,  JJ 

;  ■  JAMES  .GUES[r,      ■•  •  -     r   '..^  \    '  ■  ' 
\^'       (Plhiniif  in  Court  below), 

.'  ■"■"■    -■.-•■/:''""':■■      Appellant;^    i 

■'■  '■■  ■"  '"'■  ■    ^ND  '   "'^v-  ■,'.:;'•«:;■ .  J  ^-;. 

rf  JAMES  M.  DOUaLAs, 

,         i;fi    •  {Defendant  in  Cowrt  helouj), 

Bbspondsnt. 

Sale  bff  sample— Latent  defect— Comphnid  hy  purchaser—  C.  G  . 
Art.  l5S0—Eeasont^lfi  diligence. 

Wide  wmi  aold  by  sainple,  and  accented  by  the  boyer  withont  oomparison, 

and  paid  for,  and  part  of  it  resold  by  him. 
HmJD:— That  the  buyer  was  not  entitled  to  tender  bade  the  wine,  after 

the  lapse  of  more  thfcn  a  jtif 
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The  appeal  was  from  a  jadgment  of  the  Superior  Oonrt, 

Montreal  (Mathieu,  J.),  November  17,  1884,  diBmissing 

.the  appellant's  actiqn.    The  jadgment  was  as  fdlows : — 

"  La  cOar,  etc .-■■•-■  -■■:■.■■•■■.:■  ^^'-^  ■■.■■■:-  ^ 

*"  Attendn  que  le  6  septembre  1881,  le  d6{ei]tdenr  yendii 
snr 6chantillon  par  rentremise  d!aQ^ o^tmierata. Skmmr 
dcrar,  nne  certaine  quantity  de  yin  sherry,  proyenant  de 
la  manafaotnre  de  Lacave  et  Gie.,  Cad^se,  Espal^e,  ponr 
leprixde  $*J,S14.09,  leqael  vW  fnt  Iivr6  an  ^^ii^|iuleiii^ . 
par  le  d6fendenr  vers  les  16  et  17  septembre  tiSl,  et  pay6  ^ 
le  26  septembre  1881,  par  iin  billet  dat6  da  2$  sepidmlbi^ 
1881,  ik  ^aatre  mois  de,  sa  date  poulr  Id  dite  somine  de 
$7,874.09  qAi  fat  pay6e  par  le  demandettr  h  son  6ch6a]|ce ;  • 

"Atten^qae  le  demandear,  par  son  action  intent(§e  le 
14  jain  188f,  deman^e  la  nallitd  de  cette  vente,  all6gpant 
qae  ce  vin  n'dtait  pas  semblltble  aUx  dchantillons  k  Ini 
remis  par  le  d6fendear  ;  mais  qa'il  6tait  d'ane  qaalit^ 
infi&rieare  et  impropre  aa  commerce,  et  qa'il  avait  6i6  fal- 
sifid,  et  reclame  di|d6fendear,  la  dite  somme  de  $7,874.09, 
montant  da  dit  billet  promissoire  avec  int6r£t  depais  le 
28  Janvier  1882,  date  de  r6ch£ance  da  billet  pins  les 
droits  de  doaane  pay6s  par  le  demandear,  sar  ce  vin,  et 
~~^e  so|nme  de^flO,OOQ>  poar  donlmages  par  J^u  soafferts 
et  r^suitant  de  la  vente  .de  ce  vin.  le  4emandear  oflfrant 
de  remettre  an  d^tendear,  la  qitimtit^  de  vin  qa'il  loi  res- 
tait  en  mains  et  de  lai  donner  cT6dit  poar  la  partie  de 
vin  qa'ii  avait  vendue  et  qai  ne  lai  serait  pas  reny9y6e 
par  les  acnetears ; 

"  Atten^a  qae  le  difendear  a  plaid6  iiL  cette  action,  ; 
d'abord  par\ane  defense  en  droit,  all6gaanti  qae  Taction 
da  deinandeti)r  6tait  mal  fondle  parce  qae  le  demandear 
ne  poavait  obtiBnir  la  r6siliation  de  la  vente  d'oiie  pai^itl^ 
setilement  de  ce  vin ;  mais  qa'il  anrait  da  denumder  la 
r6siliation  da  tout,  et  ofirir  de  remettre  tout  le  diivin  ; 
,_^,  "  Attenda  que  par  jagement  de  cette  CouiTj^pn  datp  da 
28novembre  1888,  11  a  6t6  ordonn6  preave  avant  l^ire 
jbroit  sar  la  dite  dl^MM  m  </rDK^ 

'^  "Oonsidfirant  qae  torsqae  la  chose  vendae  ne  fortne^ 
^  pas  an  seal  tout,  de  manidre  qa'on  n'eM  pas  acbdt^  I'ane 
'f  ■•  .':'■■  .  ■        ■ 
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sans  TaniTe,  le  rice  redhibitoire  qui  iiifecte  I'dtie  des 
choses,  donne  lien  k  la  rdsiliatioat  pbiif  le'^.tont,  maia  que 
loraqau  lea  choses  sont  ind^pendautes  les.unefii'd^  antrcs 
la  redhibition  n'a  Hen  que  ponr  celles  qui  noni  infectdes 
de  ce  vice ;  .  .  . 

*•  Oouflid6rant  qu'il  r^sulte  de  la  prenve  qu'une'  cer- 
aine  quantity  de  viu  rendae  ponyait  6tre  d*ane  quality 
inf^rieureanx^hantillons.tandis  que I'antre partie  autait 
pu  dtre  semblable,  et  que  sonb  Ua  circoneitances  la  dite*^ 
defense  en  droit  6taif  tnal  fond6e,  a  renvoyA  et  renvoie  la 
dite  d6fenA3  en  droit  avec  d^pens  distraits,  etc. 

".Attendu  que  le  d^fendeur  a  aussi  plaid6  que  le  deman* 

deur  n>  pas  intents  son  action  avec  diligence  raisonn^ble, 

et  que  le  nn  en  question  6tait  semblable  aux  ^chantillons, 

,,  fit  qu'avant  et  lors  de  la  rente,  le  demandeur  avait  eza-' 

min€  le  dit  vin  et  Tavaii  acce^^t^  et  en  avait  pay6  le  ptix ; 

"  Oonsid6rabt  que  }e  demandeur  n'a  pas  intent;^  son  ^ 
action  arec  un^  diligence  raisonnable,  et  que  par  Taijiicle  . 
ISBO^dn  Code  Civil  I'action  redhibitoiK  doit  dtre  int€^t6e 
avec  diligeince  raitonn^le ;  ' 

'  "  Gonsid6rant  que  le  demandeur  ^n'a  pas  prouvi§  que  le 
vin  eU  question  n'dtait  pas  semblable  aux  6cbantill6|is.et 
que  o*6tait  k  lui  k  faire  cette  prenve,  et  qtfe  dans  I'^s 
rentes  de  marchandises  snr  §chantillons  la  rSsiliation  de  la 
vente  n«  pent  fetre  demand6e  par  I'acheteur  lorsque  la 
merchandise  est  conforme  k  r^chaatillou,  et  que  d'ailleurs 
les  £chanti|lons  6tant  re6t§s  pendant  quelque  temps  avaut 
le  march6  entre  les  mains  de  racheteur,  celui*ci  eut  pn 
en  faire  I'analyse  et  constater  par  ce  moyen  le  d6laut  de  la 
marchandise;  4P^ 

"Gonsid^rant  qu'il  est  prbuv6  que  le  vin  en  question 
ii'a  pas  ^k  falsifid  comme  I'alldgue  le  demandeur.; 

"  Oonsiddrant'  que  le  demandeur  a  eiamin^  et  d6gU8tl>' 
V  le  vin  en  question  avant  et  lors  d^Ia  rente  et  que  dans 
tons  les  cas,  il  aurait  pu  connaitre  les  vices  dont  il  aurait 
pu  6tre  affects  ;     . 

"Consid6ran^;que  par  Tarticle  1528  jdu  Code  Civil  le' 
vendenrn'est  pas  tenu  des  vices  apparents  et  dont  I'acho. 


teur  a  pu  lui-m^me  (Mn^attre  I'existence 
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"  CoiiHid^n^it  qud  le  deitiaBdenr  n'a  pas  proavd  que  le 
vin  en  question  fat  afie4-t6  d'aucnn  vice  cach6  an  temps 
di  la  vente  en  question,  et  que  raoheteur  est  tenu  de 
pron^ver  qnele  vice  dont  il  se  plaint  existait  an  moment       m. 
de  lit  vente; 

"Consid^rant  qne  1^a6tiOn  du  dit  demandeur  est  mal  | 

fbnd^e  et  que  les  defenses  dnd^fifendeur  84^  bien  fon- 

"  A  mamtenu  et  maintient  les  defenses  dn  ddfendenr  et 
,a  renyoyfe  et  renvoie  Taction  dn  dit  demandeur  avec  d#- 
pens,  yic"  ':'■  >     *    '  f  '  » 

May  tfi,  1886]        -    v    *       > 

D.  JR."  McOord  for  the  appellant. 

L.  N.  Benjamin  fclr.the  respbndent. 

May  27,  1886.]  -  :    j^  . 

Ramsay^  J.  (for  the  GoUrt)  :-r-  ^.. 

'     We  are  of  opinion  that  tjie  judgment  must  be  confirmed. 
The  "wine  was  sold  by  sample,  and  accepted  by  the  onyer, 
as,  he 'says,  without  comparison  with  the  sample.^^  It,  was .     . 
paid  for,  -and  part  of  it  resold  by  the  buyer  to  jiHrious 
'  parties.    The  buyer/allowed  more  than  a  year  to  elapse, 
imd'Jt  is  too  late  fpr  him  to  tender  it  l/ack  on  the  ground 
that  the  quality  was  inferior  to  sample.    Ther^wasno 
error  in  the  contract,  a4d  the  o^Iy  giPbund  on  which^^t  ' 
could  be  «9i  aside  wtethat  the  wine  hud  a  vuw  redhUfUoke^^^^^ 
In  such  caae^by  Art.  1580  CO.,  "  actibn  must  b(|brou^t^j| 
"iwith  reasonable  diligence,  according  to  the  nature  of  the 
"defect  and:th,e  usage' of  the  place  inhere  the  salf'was  . 
"  made."-  An  action,  lifter  sevd^teen  mibnths  Is  not  reason- 
able diligence.    It  ftppei^rsi  mofeover,  that  the  wine  yftn 
bought  by  thti  appellant  at  a^low  price,  and  it  is  not  sur- 
prising that  some  of  his  cusloqiers  should  have  eoQi" 
plained  of  ite  quality.     ":  . 

„.r  ;        X?     Judgment  confirm^ 

,     D.  R.  MeCord,  atibmey  for  appellant.      "  •       . 

L.  If.  Betyamin,  attorney  ^inrrespQiDdent.  '  v   ^  ' 

.   '  (ii.w)    ;    •;   ':  \       '■'■..."%,     "-        .,1..  ':     ' 
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vS-tti^NovemberHlBSS. 
^xCbrow  Tkssieb,  ORoen,  Ohuro?,  Dohkrty,  J  J.  /   *    , 
EOBBRT  L.  OADWBLL  bt  al.,  -^ 

Appellants;    *   / 


- ■    ; --- ■  - ---  ;, -V -  ^  .  :■■  .-—- — ;,  ;!■' 

V         ALEXANDER  SHAW,  v  ' 

.     V.      y       (lVain<if  III  >CVwr<A«tow),^^ 

.A     ',.■  *'  .  ,,;»     Respondent.  % 

■•      ■  -  ,    ,  ■         '■    ■% ' 

Art.  1867,  CC. — Loan  to  Partner — Promisxory  note  repr^ent- 

ing  loan — Action  against  Jirni — Evidence — Entries  in 
books.      i-./  **..■;   r.    '.     ;--^V:-       #  #' 

In  an  action  againat  a  firm  compoaed  of  Cadwell  and  Henry  J.  Shaw,  for 

the  amonlit  of  lofiuiB  allefted  (ly  the  plaintifT  to  have  been  made  by 

'        him  to  the  JHrdi,  but  which  «4re  represented  by  notea  signed  by 

Henry  J- Shaw  aloBk : 
Hkld:— That  the  presnmption  arising  from  entries  in  the  books  of  the 
firm,  pnrpbr^ig  tovhow  that  the  loans  were  made  to  the  4rm,  was 
,  completely  mntted  by  evidence  that  these  entries  were  made  by 
the  plaintiff's  son,  then  cashier  of  the  firm,  and  were  sabsequentiy 
rectified  by  the  firm ;  and  farther,  by  the  letters  of  tlie  plaintiff 
himself  to  Henry  J.  Shaw,  which  contained  an  acknowledgment 
that  the  loans  were  made  to  Henry  J.  Shaw  individually-  " 

2.  A  partaieFship  will  not  be  held  liable  under  ArL.  1867,  C.C.,  for  the 
am^Rmt  of  a  loan  made  to  one  of  the' partners,  although  the  money 
was  applied  by  such  partner  to  the  use  of  the  partnership,  if  it  appear 
that  the  lender,  though  he  was^want  (^  the  existent  (tf  the  partner- 
ship, gave  credit  to  the  borrower  personally,  accepted  his  promissory 
notes  for  the  debt,  and  looked  to  him  as  his  debtor. 

.  ■/  .-,--■■.. 

-  The  appeal  was  from  ajadgment  of  the' Oonrt  of  Re- 
view, Montreal,  Papineau,  JIbttj^,  Mathieu,  JJ!|  (Jett^, 
J.,  diss.),  reversing  a  judgment  of  the  Superior  Court, 

The  judgment  of  G-ill,  J.,  was  as  follow:B  :-^ 

-^  "  The  Court,  etc ?  ^ 

"Considering  this  action  is  brought  to  recover  from 
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» the  defendants  Robert^TCadwell  and  'Henry  J.  Shaw,  as 
c|yrrying  on  business  in  'co-partnership  ui^der  the  name, 
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style  and  firm, of  "Tlie  New  ISfork  Piano  Oompany/'Jhe 
amount  of  two  promisfloiry  notes  and  interest  acctned 
ihereon,  one  dated  on  tb«  20th'day  of  September,  18'Bl, 
Tor  1910.60,  and  the  olheuon  the  Slst  day  of  March,  .1888, 
for  11,100,  and  t>bth  sig^ked  by  Henry  J.  ^haw  alone,  to 
'the  oi^er  of  plaintiff;  the  said  plaintiff  alleging  in  his 
declaration  that  these  two  notes  were  so  signed  and  given 
to  him  for  money  loaned  by  hiiA  to  the  said  firmj  the  New 
Tork  Piano  Company,  and  of  Which  the  sai^tfinn  had  the , 
benefit;  to  which  the  defendant  pleaded,  that^the, said 
firm  did  not  get  or  borrow  any  amonnt  of  money  from 
the  plaintiff,  or  ever  liave  any  bawiness  transaction  with 
him,  but  that  the  iransHjction  was  entirely  between  the 
plaintiff  and  his  brother,  Henry  J.  Shaw,  personally,  AaCL 
not  for  the  firm ;  .'  *     "  ^ 

"Considering  the  plaintiff  has  failed  ta  prove  thf  ma- 
terial allegations'  of^is  declaration  as  agains^  the  si^ 
New  York  Piano  Company, 'the  &ct  of  his  having  been 
credited  in  their  books  for  the  antounts  of  sai4  notes  or 
part  of  them,  credit  which  was  subsequently  intervested, 
is  overruled  by  abundance  of  proof  there  is  in  the  ^ whole 
case  that  the  loan^  were  made  by  the  plaintiff  to  Henry 
J.  Shaw  personally,  to  whom  ke  had  been  «ppl^g  the 
whole  time  for  a  settlement,  even  offering  hipa^to  renew 
i^he  notes  and  give  him  delay,  pi^yided'the  said  Ne^y  York 
Piano  Company  would  endorse  them. ; 
'  "Doth  consequently  dismiss  the  action^  wifh  costs 
against  the  pli^ntiff^  eUttraits,  etcJ*f  '   p^-   .       ^ 

The  judgment  in  review,  rev€(rsing;  the  aboVe^judg- 
inent,  was  as  follows  :->  '         ':   ^  .       '^ 

"LaCour,  etc •  .^^  '  ^.  '  j^^ 

."  Considdjant  que.  le  demandenr  piouTsoitla  Neily  York' 
iPiano  Company  compqs^e  de  Bobe|rt  L.  Cadwell  'et  dcJ 
Henry  J.  Shaw,  les  deux  d^fendeuTSj  pour  le  montant  en 
capital  et  ii|t6rdts  de  deux  prMs  constats  par  billets,  Tun 
de  1910.50  en  date  dn  28  septembre  1881,  ejb  I'autre  pdnt 
♦1,100  en  date  5dii  81  A^arsl&SS;       ^ 
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tTonsfiienuit  qae  ie  demuutenr  ftlidgne  qne  co^pi^W 
out  §t6  Wllement  faits  ik  U  maison  dee  dfilbndears,  que. 
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rargent  aiinsi  pt|t6  aH6  employ^  ^mf^**  affaires  de  ceito 
maisoQ  qiii  eif  a  «p  le  profit  et  les  aVlfettagei^ ;  que  les  bil-^ 
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sign^S' 

dit  Henry 
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6tatit  de 
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lets  en  fijii^estioiiroi^t  iti'sigi 


^  _        parl^enryJ.  Shaw,  1 

g6rant  d^' la  mai(H|>ii  des  d^lMdearsyflAment  aat%isi& 
signbf  pQlir  la  di^  inaison  4  q^'ils  ^^ent  faitrbi#ibles 
au  1>ureito;^«  "  Th#^ew  York  Pian|)  <|[|^  herej^^ 

^?*^^^^|#*  ^^^  ^88  ^^fendeui*  ^i^,  sp^l^|&nt 
toate8'lei;'|P|%4tioiiiB  de  la  demwd(j,^t  |idWiQ6iniliB^ni 
leg  ditelittAiient  et^  faitj^anx  d^fendeats<j|||t  qn'ilflp^ 

(kit  .€t6  consentlB'  et 

affairi^  :4e  la  v^^f^, 

injAem^deuT  et'da 

iifi^iid^urs),   n'ont  , 

^teV  anz  dsttes  nieni 

son  Hje^nry  J.  Shaw 

-^    lu  ^\*     -  -         -  ^ffai'es  a^rait,  fiat 

cepaio^  de -ste?  bienw^'^ntm  %('main8  de  M.  Arthur  M.  F%*^ 
|iiw,  ^vunt  I^^^Wf  not^re,,  le  15  noV^mbre  mi,  W  ;' 
~*"^^lp^l»nt  le^j^ptes  fentre^le  demandenr  et  Henry  ; 
VW'.'apres  cettfeession,  il  fut  ^6tabli  que  d^uction    ■ 
ikJS^oijtfth*^  de-leardeux  bill«ts  If  demandenr  ^j^de^ 
yai^j^^^^  Henry  J.  Shaw  ^1,986 'e*  que  le-demandetuf 
avaitr^lnn  plusieurs  fois  qtie  c«^  dviix  billets  iitaient 
les  billlBiti  l^jcsonnels  du  dit  H-enry  j/ShaW';  ,  - 

";Coi»»ld^nt  que  le  demandtiUr  a  pfprfvfe  les  allfigations 
i^4|^re»  an  waiiitien  de  sa,  d'eman^e,  et  spgcialem^iit 
^pb^  K»  ditj^  pftiti  ont  6tk  JTaits  ^'la  soci^ti  ou  coDip«gni0 
des  d6lteikdeurti  et  entr^s  dans  leurs  livres  et  I'argent  emr; 
ploy^  d^^l^^urs  .adlgiire8,,Ie  tout  a  la  cspnnaissai^ce  dn  d6^ 
fdndenn  ([^i^eli  qui  g^rait  alor^  les  affaires  des  46fent; 
deurs^fWlt^ilipegb^ll^s  d^fendeurs  avaient  une  succui^ 
sale  dililetiT .inaison  ^t  k  la  connaissance  dto  d^fendeur 
Henry  J^haw  (Jui  dans  le  mftme  temps  g^yait.  les  i#iire8 
f de  lamaison  i  Monlrfial,  et  qu'il  6taif*ntendn  enSe  les 
d^fendeursqtie.  les  billets  de  la  maisontne:  seraiei^t  pas 
sign&  aii  i^i|i,4e  cellft:ci  "Ihr New  York  Piano  Coi 
pany,"  maiB|aQ  nom  de'Henr^Mhaw  Seal,  et  que,  aprd" 
lite  cntrfeeg  faites  sur  les  livlW^I  la  maiaon  des  dfefen 
itenre  pour  felre-  disparaitre  en  apparence^a  responsa 
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li  concernant  des  prdts,  oette  responsabilii^  • 

^tiliarge  de  la  compagnie  susdite  poor  une 

J|k}>le  mUme  eii  acceptant  oes  entries  comme 

j^lidreineni  motiv668  par  des  transac- 

i6nk>^faite8,  on  des  errenrs  constat^es,  ce  qui 

Jne  pent  Atre ,  .aQ^pt6  attendu  qn'il  n'^st  fait  mention  Anz 

livres  des  ,4u^dears  d'aucnne  erreur  n'i  d'ancnne  tran- 

.''^ 'sactioilt  JiMiffflllkit  kes  entries  tendant  d  d^ruire  la  respon- 

maison  des  d^tende^rs,  et  que  la  pruuve  n'en 

[50uvrir,r  V^"  ---yf^—^-—       :  - . :  — 

mt  que  les  ddfendeurs  n'ont  pan  proav6  les 

^all6|^atio|i(i  de  lenrs  defeases;  et  sp6cialeraent  qu'ils  n'ont 

pas  prouyd  que  les  prdts  ^n  question  eussent  6t6  faits  k 

\  la  malsoup'i^enry  J.  Shaw  &;  Co.,"  ni  que  ces  prdts  ou 

j  les  billets  qui  en  sont  la  pieuve  eussent  6t6  entr6s  dans 

J  les  livres  de  oette  derniire  maison  k  leurs  dates  resp^c-  . 

tives  ou  vers  ces  crates,  et  que  l6s  dits  billets  nejparaisseht 

dans  r^tat  des  affaires  de  la  maison  Henry  J,  Shaw  &  Co. 

I  que  plus  de  deux  ans  aprds  leurs  dates,  et  nk^mp  apr^  |la 

"cession  de  biens  faite  derant  maitre  Kittson  le  14  nov^- 

y  }>n!n8H;  ;:  ^ .  •,;,  .■  ;-:"■■■■  ■'■  , ;  ^^ 

*' Gonsid6rant  qu'il  y  a  erreur  dans  le  susdit  jugemen^ 
du  26  mars  dernier ; 

"Renvoie  etannule  le  dit  jngement  du  26  mars  der- 
nier (188*7),  et  procddant  arendre  le  jugement  qui  aurait 
du  6tre  rendu  on  premiere  instance,  ^nvoie  les  d6fenses 
des  d^fendeurs  et  condamne  cesMemiem  1^  payer  au  de< 
mandeuT  la  somme  de  $2,464.42,  jmontaat  en  capital  et 
infdrdts  accrus  jusq'an  28  d*ayril  1886.  date  ae  Taction 
sur  le  montant  des  dits  deux  billets,  et  les  d^pjbns  taiit  en 
Cotir  de  premidre  instaiice  ^ue  de  cette  Gonr  de  Revision, 
distrfcits,  etc."  .  —  . 

(L^pnorablejuge  jRTTfi  MMm»i 
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which  says:— "The  •p«rtrim  are  liable  for  obligations 
"  coQtiacted,  by  one  of  them,  in  his  own  name,  only  when 
•'the  pbligation  is  for.  objects  which  are  in  the  nanal 
"  course  ,of  dMlfti|  and  business  of  the  partnership,  or 
"  are- applied  to  its  use."  And  it  will  be  said  that  in  the 
present  case  the  fippellants  are  liable,  because,  as  the 
respondent  says,  the  moneys  were  applied  to  the  use  of 
the  business  of  the  appellants.  It  is  submitted  that  the 
article  in  question  has  no  application  io  the  present  issue. 
The^pse  oYMaguire  Sf  Scott,  referrod  to  in .t V  anthoritie« 
'amlei'  Art.  1867,  is  entirely  different  from  the  present 
one.  Iq  that  case  it  wos  a  purchase  of  goods  by' one 
partner  in  his  own  name,  the  seller  being  in  ignorance 
of  the  partnership,  but  the  goods  went  inti^  the  partner- 
ship business  at  once,  and  the  Court  held  the  partnership 
liable.      ,..  -  .:.,.-.  ■v_\. ,;*.,»-. :,.:.;.  ;:■,,..;_  \     -.■  ■ 

For  the  sake  of  argument,  M  us  suppose  that  A  lent  B 
a  thousand  dollars  as  part  of  his  capital  to  form  a  partner- 
ship with  0;  could  A  sue  the  partnership  so  formed  for-  ^ 
the  thousand  dollars,  on  the  groumi  that  the  partnership  - . 
had  profited  by  the  transaction  ?  Surely  not,  and  yet  that   ' 
^is  what  respondeift  is  attempting  to  do  in  the  present 
in^ance. 

At  the  time  of  the  fnaking  of  the  note's  the  respondent    ' 
was  aware  of  the  appellants'  partnership,  but  he  did^ot  • 
give  credit  to  the  appellants  but  to  his  brother  Henry*-J 
Shaw;  #  ..  J  ^ 

The  law  is  very  clearly  laid  down  in  Pothier,  (Ed.  Parw, 
1826,)  Soci6t6,  §  101,  p.  489;  Story,  Partnership;  6th  m, 
paragraphs  135,  187,  140,  Nptel;  Pont,  Sbci6t§,  Vol.  7. 

No.  662.,:    '  :'-^.    '  ■■-'':'.  -    •  .-?  I     . .,.   '  ■. 

Falconer  for  the  respondent  r^—  "*  _;    '        N;    ; 

Under  Art.  1867,  4J.0„  it  is  enough  to  show  tM  the 
moneys  were  ".applied  to  the  use  of  the  partnersliip." 
The  article  is  formal,  and  is  based  on  the  case  of  MagUte 
Sf  Scott,  n  L.  C.  R.  48|,  (see  report  of  codifiers,  Fol.  8,  p. 
80  on  Partnership,  No.  82.)  a  much  Weaker  case"  than  the 
present,  for  there'  the  plaintiff  admitted  that  he  had  no 


intention  of  chyging  the  defenc 


^ 


i,  even  if  it 


>  -^ 


6bIig»tiou6 
only  when 

the  nsnal 
nership,  or 
that  in  the 
ii8e,  as  the 
the  tue  of 
>d  that  the 
isent  issne. 
authoritieH 
he  present 
ds  by' one 

iflfnorance 
le'^^  partner- 
artnership 

t  A  tent  B 
a  partij^r- 
oTmed  for^  ^ 
artnership^ .  ° 
id  yet  that   " 
le  present 

espondent 
hedidj^Qt  •" 
Henry^J. 

M.  Parts, 
;  6th  Ed., 
-t§,  Vol.  7, 


'  that  the 
bnersliiip." 
i  Mag&he 
Vol.  8,  p. 
)  than  the 
le  had  no; 
Iten  if  It 


'   •' 


-  -t  -.„.' 


oonsT  OF  QtrsBN*!!  axifoli. 


•  *•• 


2«1 


should  be  considered  from  the  letters  prodttoed  that  res- 
pondelit  looked  on  H.;J<  Shaw  alone  as  his  debtor,  Jt  -is 
c^nite  as  plain  from  the  appellants'  books,  that  they  looked 
on  plaintiff  as  their  creditor.    In  such  armatnal  4ifietonoe 
of  ojpinion,  the  equitable  coarse  would  be  that  the  parties 
who  had  the  benefit  of  the  moneys  shonldiiay  him  who 
advanced  it.    There  is,  however,  nothing  in  these  letteYs  > 
whjlch. contradicts  respond6nt's  present  claim.     Henry  J. 
ShawVdid  boi^w  the  money,  hat  as  representing  the' 
appellants,  and  for  them,  and  the  facVthat  it  was* the 
firnjji's  del>t,  made  it  none  tiT^  less  his ;  and  when  it  is  \ 
(Minsidered  that  he  was  the  only  member  of  the  firm  in*. 
Montreal,  and  is^  the  respo^ndent's  brotheri^t'ts  not  to  be 
wondered  at  that   the  respondent,  instead  of  writing   , 
'formal  letters  to  the  former,  wrote  to  his  brother  asking 
for  a  siettlemeut  of  his  claim. 

.• ,  -  ORoaB,"  Jv':— '  ,.     "•'   .;■>■  "■>%.■"■':•■/•     ■'."/-• 

V  The  present  action  was  brought  by  Alexander  Shav^' 
agajinst  R^^b^rt  L^  Oadwell  and  Henry  J.  ^haw,  alleged' 
to  be  .carrying  on  business  at  Montreal  under  the  firm ' 
name  of  this  New. York  Piano  Company,  upon  two  pro^ 

^misSbrynEptes  signed  by  and  in  the  name  of  Henry  J.  " 
Shaw,  made  pay  able,  to^the  order  of  Alexander  Shaw,  the 
jj^ntiff,  now  respondent,  alleged 'to  be  for  monies' loaned 
by  mid  Alexander  3h^  io  the  New  York  Piano  Otfm- 
pany,  whereof  Henry  J.  Sha^  >ras  the  litianaging  partner 
"at  Montreal,  with  anthorily  'to"3ig«  for  the  firm,  who 
received  and  benefited  .by  th'e  rn^oney  w|tich^wfls  used  in 
their  business ;  that  the  notes  in  G[iaAMtiQ,n,  signed  by  and 
ill  the  name  of  Henry  J.  Shaw^^were  really  the  notes 
of  the  New  York 'Piano  Company  Whose  business'  at 
Montireafwas  conducted  by  the  isaid  Hehry  J.  Shaw  as 
managing  pairtner,  andT,  Who  signed  his ,  own  name  to 
notes  meant  tp  be  l^^the  busineaCyf  the  New  York  Piano 

•mpany.        :'■■  ■» '.\-fl^» 

The  appellants,-  Bob^ftt  j!  t^pwell  and  Henry  J.  Shaw, 
T  pleaded  to  IhJiaction  specjail^  denying  that  any  such 
/I'lpan  was  ever  made  tpTKem,  amTturther  t|iat«i  sucn" 
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trsnitactioiKi  >UM  wt» 
,were  traimactiouN    betw 
Shaw   and  th«  appell 
nothing  whAt»vi>r  to 
lants  aud  were  in  no 


^ratiuii 


eut   Alexander 
ha\V,    which   had 
tho.husineiiH  of  the.appel- 
^  «'<>uu«ctBd  therewith^  thai  the 
promwwry  notea  ia  miMtioii  were  given  by,the  app&ant 
Henry  J.  Shaw  for  the  baatueiiN  of  the  Hiiiyi^Ur  J. 
Shaw  &  Co.,  compoaed  of  the  ri.»|K)n<h)0||HTRffly  J** 
S!»avir.    That  Hetirj  J.  Shaw  wtt«  nofc^^he  manjjrifi^pan^ 
i^«^®»'**»«  •PP«Wt8  at  Moutteal,  and  was  n^jifeTauthor- 
ised  to  make  Om  pnoroiasory  ttote«  for  them,  W  -were 
they  thdr  ^t^ot  Were  they  Rable  for  the  «amte.    That 
they  never  %rwWed  atay  money  from  reBpondont  nitpwed 
him«nythi}^^Jy^  further  plea  they  alleged  that  the 
respondent  «tid  the  appellant  Henry  J.  Shaw,  carried  on 
buamess  i*  partneralm,  at  Montreal  under  the  firm  of 
H.  .T.  Shawr&  Co.  Thrff  the  notes  in  qnestion  were  given 
by  the  appelltt-nt  Heni^U.  Shaw  to  the  reapfindent  Alex- 
andejr  Shaw,  in  the  (oarse  of  businesH  transactions  be- 
tween them  in  which  the  appellants  had  no  interest. 
Thai  ^he„ft<||  oi  Hen^  ^T.  Shaw  &  Co   becwne  inaol- 
vent  and  made  ^li  a4signnl($ht  of  their  estate  on  the  16th 
November,  1884  ;  and  that  iMIter  liking  allowance  to  the 
respondent  of  the  amount  of  the  im/^e^  quesfion,  he 
ebtor  io  the  appenant'*lleiiry  J.'  SlW 


'"P^'^nt  frej^aently  ad}c- 
ion  1 
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still  remained  a  debtor 
in  a  b&lance  of  H>986.    Th 
nowledged  that  the  notes  i_  ., 
notes  of  Qenry  J.  Shaw.     .- j\ 
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mh  ofMwch.lSST,  dismissed  the  action,  but  thefibperior , 
Court  in  teView  on  4he  8Ut  May,  l€8t,  rev*r«5el8i8lttdg. 
ment  and  awarded  the  respohd^ol  |ti2,4 
oi  tb^  not«s,Jn  qQes^on;  iift  ^nit^MVp  Asenting 
The  judgmei^jis  kites  i.ttpport«i  1^  two^dg^ith  the 
'ijpkii69.||f  t^dr  oilier  judgei_>gaiai|t  if."  "the  preset 
apiM  SlTopi  this  judgment  of  tKo  Superibr  Court  in 
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Instioe  Qill,  irfEe  moat  in.  oonformity  to  thb  law  and 
juitice  of  the  (!a«o.    In  the  first  place,  the  fact  of  the  notes      °||*r" 
being  signed  by  Henry  J.  Shaw   individually  without 
any  sign  or  indication  that  they  were  so  signed  for  anjri 
partnership  dr  in  any  other  interest  save  his  own,  formai 
«  sirong  pre8nmptiou.4hat  h»  alone  was  debtor  on  said 
notes.    This  is  not  Wercome  by  (he  fact  that  Henry  J* 
Shaw  gave  his  own  nd^  for  the  Piano  Company's  liability 
to  the    WUnt$$   newspaper,    the   only    proved    instance 

;_  of  his  doing  «||  nor  (that  he  may  haye^ven  his  own^. 
90tea  for  some  otherjiabilities  of  the  Piai^o  Company. 

.  He  may  have  coUHeu^  to  become  responsible  for  these 
liabilities,  which  would  be  the  result  of  his  sdUfciring 
his  signatures,  bcU  if  in  such  particulars  he  acted  for 
the  company,  therO^ould  be  no  means  of  distinguishing 
between  his  own  proper  ii^dividnal  liabilities  and  those  of 
the  firm,  and  in  every  case  the  firm  must  be  liable  for  hit 
iadi V IdUaTdebts  signed  in  his  own  name,  because  there 

^SVquld  be  no  in4|teH  of  distinguii|hing  between  his  own 
,*.;ii„i^..i  ^»k*„aii..«  ^^^^  Qf  jjjg  partnership.    A  more 

•r  the  li|ibility  of  the  company  Is  to 
"  ill  their  books,  which  are  claimed, 
r  Shaw  as  of  monies  loaned  )>y 
hiiQito  the  firm,'  if  theuu  i^kd  alone  and '  udtzplained ; 
but  it  is  shown  that  they IBre  traceable  to  the  action 
of- J.  W.  Shaw,  the  son  of  the  plaintiff;  then  in  the 
employ  of  the  Piano  Company  as  their  cashier,  andv^hich 
were  by  the  orders  of  Henry  (^.  Siiaw  corrected  as  soon  a»  ; 
perceived, ,  ai^d  that.'^if  not  in  the  most  scientific  way,  at^ 
least  in  a  mapner  to  shew  that  he  criticised  and  entirely 
^bapjnroved  of '  the  entries  so  far  as  they  affected  the 
'Fianp  Company.  But  if  any  doubt  would  seem  to  be  left, 
it  should  be  considered  entirely  removed  by  Alexander  ' 
Shaw's  own  letters  which'^oritain  distinct  acknowledg- 
ments t^at  the  money  he  ady^^nced  was  loaned  to  Henry 
J.  Shaw  alone,  and  not  to  the  Hano  Company.  Alexander, 
Shaw,  in' his  evidence  given  in  the  case,  admits  that  these 
letterf  refer  to  the  notes  in  queistLou.  In  his  letter  to 
Henry  J.  Shaw,  of  date  the  8rd  October,  1884.  he  says : 
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"  I  h»vw  b««u  argiag  you  to  give  me  the  mouey  you  boiv 
"  rowed  frontf^aie."     In  hin  letter,  to  the  ■•me  of  date  tW 
Ut  of  July.  1886,  he  Hays:    "ABtoniy  giving  iiecurity.  I 
"  did  ■uppmw  yoti  hiive  that  in  your  own  handa  in  th* 
"  shape  of  money  loaned."     Again,  in  his  letter  to  tht- 
same,  o»  date  the  10th  July,  1886  :  "  If  you  will  give  •». 
"tiurity  for  my  riaim,  I  will  give  your  notes  as  security 
for  yours."     In  a  like  letter  of  date  the  6th  July,  1886, 
•  he  speaks  of  the  money    whi<;h  Henry  J.  Shaw  had  borl 
rowed  from  him,  and  raoni  particularly  in  the  letter  written 
by  him  from  Baltimore   to   his   brother,  said  Henry  J. 
Shaw,  of  4ate  the  26th  January,   1886,   h«'  says :  "  It  if 
"  necessary^  for  me  to  have  th«t  cash  I  loaned  you  on  tht 
"  notes  I  hold.     I  may  Muy  here  that  if  it  is  impossible  for 
"you  to  pay   the  money  now,  I  am   willing  to  take  a 
"  renewal  of  th^m  for  three  months  endorsed  by  the  New 
"  York  Piano  Company  or  «ho  Piano  Company's  notes 
"  three  months  for  the  amount."  ■    '       .i 

Surely  no   uckhowledgment'  of  the  ttuo  state  of  the 
case  could  be  more  formal  than  contaiuod  in  these  letters; 
they  seem  to  me  to  remove  all  doubts  as  to  the  party  to 
whom  Alexander  Shaw  loaned  his  money,  and  the  party 
who  is  liable  on  the  notes  aned  upon.    If,  as  has  been 
contended,  the  money  or  any  part  of  it,  found  its  way 
into  the  funds  of  the  New  York  Piano  Company,  it  must 
have  done  so  by  an  advance  or  payment  from  Henry  J. 
Shaw,  who  was  the  borrower  thereof  from  Alexander  ^ 
Shaw,  and  the  advancer  or  payer  thereof  to  the  Piano 
Company.    There  seems  to  be  a  strong  reason  for  Alezan- ' 
der  Shaw  being  impelled  to  throw  the  liability  on  the 
Piano  Company,  seeing  that  he  was  a  partner  with  hUi 
brother,  Henry  J.  Shaw,  in  the  furniture  buainets.  under 
the  name  of  Henry  J.  Shaw  &  Co.,  which  firm  became 
insolvent  and  made  an  assignment  for  the  benefit  of  their 
creditors,  and  in  the  winding  up  of  that  businees,  thero 
ia  at  least  a  probability  that  Alexander  Shaw  will  owe 
his  brother,  Henry  J.  Sh$w,  more  than  enough  to  com- 
pensate the  notes  in  iqneation.  He  is  oohseqnently  strongly 
interested  in  urging  his  claim  against  the  Piano  Com*  ' 
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atrcoanting  with  the  firm  of  lleury  .1.  HhaM^  Jk  (^.  I 
thurafore  uonolnde  thit  thw  judgmvnt  of  m«  Goart  of 
R«vi«w  Mhoald  be  r«v«r««d,  aud  thu  Jadgm^t  of  Mr.  Ju«. 
ti(«  Oill  r««tor$Kl 


■   Ohueoh, I, :-«•;•■  ^f,  ■„  Y. 

I  desire  to  aay  thii:  th«t  I  voucur  in/ fk«  jadgmunt 
with  very  great  hesitant:y  ati^  difficulty/  If  it  had  not 
lieen  for  ■ome  titateincntN  made  by  the  roypoDdont  himiielf 
I  would  b«  for  maintaining  the  .judgmtMit.  But  in  view 
of  the  declarations  of  the  party  himself  I  am  cqpstrained 
to  cottonr  in  the  conclusion  of  my  brother  Ju]ti||^%.    ' 

DOHERTY,  J.  l^.. ,  .„        ,  ,.  •,  ■ ,  '  -    • ..      •  ^  'Y         '^'  ■ 

I  hive  ftlso  hm!  much  diffionlty  in  ooncnrring  in  the 
present  judgment.  The  fact  which  influenccH  me>todo 
io  is  this:  the  respfj^dunt  bffered  to  give  delay  if  Henry 
J.  Shaw  would  get  <  the  Piano  Company  to  endorse  his 
notes.  If  respondent's  pretension  be  correct  he  fJready 
held  the  Piano  Company,  whose  endorsat^on  ho  was 
seeking  to  obtain  as  a  condition  of  renewal.  .      '  ■ 

The  judgment  is  recorded  as  follows :«-  « 
/     "The  Court,  etc...*.,  .; 

;  ^^Considering  that  the  said  Alexander  Shaw  failed  to 
prove  the  material  allegations  of  his  declaration  as  plain* 
liflTin  this  cause,  and  more  especially  failed  to  prove  that 
/^pt  pKnnis^  noteson  which  he  hajs  brought  the  pre- 
s^ii^t  aoiion  were  the  promissory  notes  of  the  New^otk 
PiiiQO  Company,  or  of  the  appellants  carrying  on  business 
by  that  firm  name,  or  that  the  respondent  hatfj^io^t  to  th« 
a|»p0llaut«  the  sum  of  money  represented  by  the  said  pro> 
,  nua#ry' notes ; 

"Gonsidering  that  there  is  enror  in  the  jud{ 
dextod  by  the  Superior  Court  in  Review  in 
Montreal,  on  the  81st  of  May,  1387 ; 

"  And  considering  that  there  is  no  error  m 
meni  rendered  in  this  cause  by  the  Sup^or  Court,  at 
Mont re>id,  on  the  26th  of  March,  1887 ;         f 


judg- 


paay.  a  solvent  flhn.  rather  than  have  it  sittiigulshed  by 

the  set  oflT  against  it  of  the  sum  \\«  may  owf  hiii  Ufttihjn;  in      ^**" 
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olT;,,"  T^«  Oo'^rt  of  Our  Lady  the  Queen  now  here  doth 

^.     cancel,  aniiul,  get  aside  and  reverse.the  said  judgment  so 

•      rendered  by  the  Superior  Court  in  review,  and  proceed- 

;        ing  to  render  the  judgment  which  the  said  Superior  Court 

an  review  ought  to  have  rendered,  doth  in  all  things 

affirm  and  hold  for  good  and  valid  the  said  judgment  so 

rendered  by.theSuperiof  Court  at  Montreill,  on  the  26th 

'  * "    ,^;     "*'?*•  1887,,  which  is  in  all  tWngs  restored  andde- 

m»red  to  Jiave  full  fojce  and  eflreot,atfd  doth  condemn* 
'       the  said  respondent  to  i>ay  |o  the  appellants  the  costs  in 
"^.  tW»  cause^as  well  jin  the  Court  below  as  in  a|^al." 
*',    i      '      , '  ,  '  ^      Judgment  of  C.  R.  Reversed. 

(Sarter, 4*  Goldstein,  attorn^s'for 4»ppellants5^^    .   ,     - 
ifofter<«)»,  JTcB/ (^  Fa/tfd«er,  ittorneys. for  respondent.  ■ 


'      .    <J-«^) 


>^ 


I'''' 
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^  •  ^-  '  December-ei,  1888.     ' 

Cwaam  I)ooioN,  ?5A>,T.,  Cross,  OfiFRCtt.BosiSfi,  i%.. 

'  l-%LuiM  F.  LEWIS  ET  AL.;  " "  ** 

•*._      '/^^/(MdanUpi  Court  bdow)\' 
)  .     *  ',       *       '     «J?P1LLANT»«5 

■■"■■' i  ■  V'x,  •■'.  v' ^' ■■  AND   ',>''.. 7 >*,-';..  '   , 

'      .;      CHARLES  H.  WAJ^^,'^ 
/  '     - '       %  >       .     {Plaint^ in  CfouHbelouf),        V 

#  ■'.  '^:-■■■  -'■',,^':  ,   ■     .■-:  .  ^■^/■■:■-:c;■v■^^KKSPONDENT.^; . 

General  a^ent— Person  heldlmt^  the  pubmas^Auihority  i/.   ^ 
,  rfrair  bUl—EviUence-^Loss  of  hill  filed  as  exhibit— Security: 

TheappelUhte.  j;:?Jrf;p^l<..  who  were canying oa  an  oidmary       ^ 

.oneJ.H.  Wnkrfb»a8  their  ageW  and  toUnager  to  .c*rry  onabuai-  if* 
ness  on  thelr^unf,  under  the  hmnft^fA  H.  Wilklift  A  Ca  It  was  ^ 
l/roved  that  ynkipe-wair>m  the  habit  ofli^™^^^  Wceivabte        • 
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with  tiM  a»m»of  th«  flru,  and  Qiii'lii  MiaeUm«|^i«w  biUa  pn  oat- .      tM. 
tomers.  The  respondent  diMonnted  one  of  them  bilUi  tn  good  fkitb, 
in  th^  wane  iQenner  its  he  hid  diacoonM  similar  billepreTioasly.  ^ 

Hau>:— 1.  That  the  fact  of  Wilkine' name  being  given  to  the  bMtn«M, 
and  it«  being  condncted  b.^  Iiiw,  wliether  he  was  a  pfputaer  or  not,    - 
was  auffioient  to  hold  him  out  to  the  world  aa  a  general  agent;  and'^  ' 
appeHknta  were  liable  to  the  respoiulent  foir  tlie  amount  of,  the  draft 
1^^  ao  diaooiinted,  wbatlBVer  might  be  the  uae  to  which  WHkina,  witlraat 

^       raauMtdent'a  kwowMge,  applied  the  proceed*.  (6ee~  flao  £Mti»  dt 
'\  (Miirn^  M.  L.  R.  2  Q.  B:  353.)  .   s 

i  Whete  the  bilL  of  exchange  on  whifli  the  utaion  waa  baaed,  4led 
,  by,  the  plaintiff  as  an  exhibit,  d!san>eared  from  the  prothonotai^'a 
>      ofBoe,  the  i^ivftiff  was  entitled  to  jiillgment  for  the  amoant,  aetwith-    t 

staodisg  the  loaa  of  the  instrument,  on  giving  security  to  the  parties 
^.;     liaUe,  as  provided  by  C.  C.  2316. 

The  appeal  was  fram  «i  judgment  of  the  Gonrt  of  Rerriew 
which  Teversed  »a  judgment  of  ih^  Superior  Oourt  (Dg- 
HEBTT,  J.),  January  81,  18B5,  and  cpndemned  the  appiel- 
l^ts  to  pay  tb^  .amount  of  the  draft  sued  oh.  i 

^  The  judgment  of  the  Superior  Court  was  jus  follows  :-- 

V  "The-Oourti  etc„...r  ^  - 
"  Seeing  that  plaintiff's  mottion  to  amend  was  filed  on 

.  the  mth  of  Dlcemb6r,  1884,  ahd  long  after  the  final  hear- 
ing bf  this  oause^lnd  ti^oi;*^  notice  to  defendants ;  and    ^ 
ihrther  tiiatthere  is  jio  proof  1)f  record  that  caoi  suppojt  ^ 

'   the^mattdr  ^hi^motion  .pr  to  whj^h  it.ca^  be^applied ;  .^ 
'"  Doth'teject'fwMmoti^si  "with  costs; 

,     i^' And 04 .th6"B|(g :../'- ?     ;•'    \    <.'j':l'-'  '  ■:■:"'''' 

"'.  "  "'*  Gobsiderittg  th^'as  against  the  affidavit  of  defend-' 
■ants  ill  support  of  their  defence  to  this  -aotion  and  upmi 
th«  merits,  V^intifi^  has  failed  fo  prove  the,  alliigfiitibns 

'^  ^  4f  his  declaration  in^his  cause  as  well  as  of  said  motSon,*^^ 
and  that  d^ndants  have  mad^^good  their  said  diefence ;     ' 
'   '''Ooth^MmW  this  acliofiti  wit    costs,  rf»«/ra»<s,  &c.  Saitf  \ 
a  se  pourvotr.  *&  ^      , 

^1     Th?  judgment  in  ref iev|  (JrarrI, '  I/jban/IIb,  Oiiko^r 

V  JJ.),S0pteMlberaofl886,wa»«^4blloWs:-^.    -  v^ 
?';.•■,:,♦' LtfCour,  etc.....;  '  '    •    ;„  '                         ".  "    ^    \-"     ' 

"  AiteQdu  ^ue  le  demandeur  reclame  le  paiement'd'ume 

traite  tii^e  pieir  I'es  ddfipndeqrs  faisant  affaires  sous  le  uodd' 

^;  dfe;*?  J,H.  Wilkins^  <Jt»|^any,"  k  V&rdx^  du  demandeur 
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surlenpmmfe  Howard,  le  2.f6vrier  l^ff,  laquelle  traite 
'u'a  p|^  £t6  aceept^e  jpar  le  dit  Ha^ar<i  et  ai^t^  protest^e 
»aivait  laloi ;    "  . 

"  Attendu  que  les  d^feudenrs  plaideut  que-eette  lettre 
•  de  chaiige  n'a  pas  .M£  signee  par  enx  ni  par  ancnne  per- 
Bonne  aolotis^e  pareux ; 
'  ,  ^'Gonsid^rant  qu'ilest  e9  preuv'e  que  les  d^fdndears  et 
le  nomine  J/H.  Wilkins  faisaien^  affaires  easeidl^Ie  en 
80ci6t6  au^.epoques  mentionu^es  damp  la  ^^claration,  sacui 
la  rtaison  sociale  de  *'  J.  H.  Wilkins  &  Compatty;"  que  le 
dit  Wilkins'^tait  le  gerant  des  affaires- de  la  dito  aoci6t(&  et 
passait  dans  le  pub|ic  pour  dtre  autorisfe  k  signer  les  bil 
lets  et  les  traites  n^essaires  pour  les  fins  de  ce  comnier&e  4 
quele  dit  WilkinH  a  sllgne  un  grand  nombre  de  traites 
du  uom  de  la  society  ^  J.  H.  Wilkins  &  Company,"  qui  ont 
.  ^  escomptees  suivant  leoburs  ordinaire  du  commerce ; 

'•  Considferant  que  le  demandeur  a  «scoinpte  la  traite  en 
^question  de  bonne  'JToi  et  dabs  la  cnoyauco  que  le  dit  Wil- 
kins 6tait  autorislk  a  la  signer  -comme.  oi-dessus  alleguee  ; 

'V  Oonsideraut  que  i9al|?r6  que  Taction  soit  dirigee  contres 

les, deux  dfeiendeurs  seulement,  tandis  que  k  societe  etait 

en  realite  tripartite,  ainsf  que  le  fait  a  et6  constats  subsfe- 

qUemment  a  renqu6te,il  y  a  H^u  de  cond^/nner  les  d6fen- 

'deur8,,tels  que  poursuivis,   vu  qoe  les  dits  d^fendeurs 

.i^-'ontpas  deiiomm§  la  dite  80jci6t6  par  leu r  plaidoyeret 

se  sont  born^  a  nier  que  la  traite  en  question  eut  6t6 

sigiiee  par  eux  ou  par  auctine  autre  personne  autoris^e 

ipar  eux  ;.„  ,        ■■ '.  "      »  .     —  "• 

.  "  GonsidSrant  que  1  eerit  produit  au  dossier  par  lequel 

cett^  Soci6t6  tripartite  est  constat^edoit'fitre  admis  comme 

preuve;de  ratttorjsation  qiie  possSdait  Id  dit  Wilkins  a 

signer  la  traite  en  question,  mais  qu'il  n'y  a  pas  lieu  d'ac- 

corder  la  motion  diji  demandeur,  4  I'effef  d'am^i^w  la 

declaration;  '','..'., ^^  :'■'.        '  \y  ■     ,' J!~wRr;^p- 

"  Consi^6ran|;  qii'il  a  a^  KiVP;6qui^laitri>iteep  ques- 
tion a  6tg  pe^du  depnis  m  productioii  au  greffe  aveirle  ' 
rapport  de  raetioh,  et  que  les  d^fendeurs  sont  en^  d»«>it  dte 
reclamer  le  caUtioQnemeiit  requls  par  rarticle  2^16  du 
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"  (Tonsid^rant  qu'il'  y  t<,  erretir  clans  le  jngeiKUnt  dont  la  '"'•. 
r^yiwon  est  denfinukd^e,  et  inrocidant  &  retndre  ie,jagem«nt  '^;'' 
qui  aaraitd^  6tre  rendu ;  ^  "  f~  ■  .  w»it«M. 

^  "1*  CJour  ro/tinci^at  la  parths  du  jugemeht  qni»a  i;ejet6 
la  dite  motion  avec  di§peii8,  et  pronon^ant  snr  le  •  m^rite  . '  . 
de  Tactioq.  cqndfunne  las  d^fend^nrs  coujointdmont  et 
soIiclaiFeraent  It  payer  audemandeur  la  sonime  de  $2.i'l.81, 
coais  acltlieX  dont  |2iO.Q5;  mbntant  de  l«t  dite  l^aiti^  et 
|l.t6'poar  frais  de  protfit ;  airec  int6iffet,  etc. ; ,  ' 

; "  t^aqnelle  condamnation  ne  sera  exSontd^  contre  les' 
■defendenrs  ^e  lorsqae  le  demandetir  leur  aura  foumr" 
boniiti  et  r alfible.  ca^tition  qu'ils  ue  serout  pas  troabl^s  par 
ancane  autre  personue  pour  le  paietneut  de  la  dite  tVaite." 

•  Nov.  16,11^88.]  -'        ;  ■      ',  •      ' 
if.  iWaW.  Q;C.,  for  the  appellants:^  '        ^ 

-  /Ttie  reiBpoindent  has  failed  to  prove  the  existence  of  the 
draft.  'Vt  is  pretended  that  it  was  lost  after  it  was  filed  , 
inObtltt,  but  there  is  no  evidence  tliat  it  ever  was  filed. 
Will(ins,  who  sigiied  the  draf£  in  question,  was  not  a 
partner  in  the  firm,  nor  authorized  to  sign.  Moreover, 
the, draft  iii  question  was  not  '•given  Jbr  the  purposes,  or 
in'the  o^inary  coiii^^of  the  business, j|f  the  firm,  who 
repeiyed  fio  val&e" for  jt^   •  1^}.    .*.      '  ,**'*'' 

•  C'-A  Clorfer,  for  the  resbondent  .:--■ 
The  draft,  was  duly  filed  as  an  -exhibit,  and  was  lost 

subsequeiitly.   The  judgment  is  not  -to  be  executory  until 
.  the  respondent  shall  have  given,  security  against  any-    ,^  4p- 
fnrthei^claim  in  respecl  thereto.  '  The  appellants  carried  .^-^Ji. 
on  busiiiess  under  the  hame  of  W.  FJLewis  &  Go.,^iuid;,-' 
they  also  carried  on  another  business^der  th«  jd^iHe  M~ 
J.  H.  Wilkins  &  Co.,  which  was  not  registered,  'and^niras 
under  th%  management  of  J.  H.  Wilkins,  who  was  really  - 
a  partner  in  the  business^^    He  endorsMfcie  name  of  the  - 
'finjl  on  all  drafts  receiv(>d,  and  signed^ne  firm  nanmto^ 
notes, receipts, and  oiher  documents requiredin  the  cpurse 
'of  the  business.    When  "Wilkins  was  absent  from  Mon- 
treal, the  appellauts  signed  ind  endorsed  the^o  papers.  It 
.  is  9i|feped  that  Wiji^s  on  several  occasion4''^s<3ottnted 
notes- of  the  firnr'bf  J;  H.  Wilkins  ^  Co.  with  the  responds 
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ent,  and  he  IVas  held  out  to  the  public  as  »  partner.  In 
these  circumstances  it  is  contended  that  the  firm  has  pro- 
perly been  held  liable  for  the  draft. 

Cross,  J.  (for  the  Court) :— . 

The  respondent^ Walters,  ^private  banker,  j,n  this  actidii 
claime^^jto  recover  from  th/appellalits,  William  F.  Le^vis 
an<^  John  L.  Lewis,  jlradin^  at  Montreal  under  the  name 
of  J,  H.  Wilkins  &  Co.,  *210.05,  amount  of  a  draft  dated 
i^t  l|iif^treal,  the  2nd  February,  1883,  which  he,  Walters, 
ih  his  declaratii^n  allege/d  was  made  by  them,  the  appel- 
lants, and  by  them  draWn  upbn  R.  W.  Howatd,  of  Toronto, 
dishonored, and  returned  t^  him,  Walters,  protested  for 
nou'^cceptaince^. 

Thie  appell^ts,  Wijllian^  F.  Lewis  an|^,T<sb|»  L.  Lewis, 
by  th^ir  plea  to  the  aition  denied  that  tbejf  or  either  of 
them,  or  any  one  by  tl^eir  at^thority  or  with  their  know- 
ledge, ever  signed  the4raftin  question,  or  that  th6y  or 
dtherof  them  ever  received  any  value  oi*  consideration 
for  the  same.  William  F.  Lewis,  one  o^  tl)e  appellants, 
supported  this  plea  with  the  affidavit  required  in  such 
cases. 

When  the  case  came  on  for  proof,^  i)aie  draft  was  ftot 
lorthcoming,  and  it  became  a  question  whether  it  had 
ever  been  filed  in  Court.  After  several  postponements 
Walters  had  leave  grante4  him  by  the^oftrt  otitis  motion 
to  file  a  copy  to  stand  in  place  of  th^^^iginal,  and  proof 
was  produijed  On  both  sides  as  ii?0il8  th«  filing  of  the 
draft,,  the  deduction  drawn  from  "^^lyl^ich  is  that  the  draft 
9iust  have  been  delivered  into r^^i^rothonoitary's  office, 
but  what  then  became  of  it  does  not  appear ;  it  is,,  how- 
ever, made  perfectly  apparent  that  the  draft  hadlln  adtual 
existence  and  that  the'declaration  mupt  have  been  framed 
thereon.  The  protest  alsi^emjiins  vf  hich  contains  a  com 
'of-it.     ■       '   ■  ;      ■■    ■..■s:'  „  ,    ■  .^;-  ,  ■       f 

The  proof  eliteits  the  fact  that  the  appellants  had  a 
regalar  business  alt  Montreal,  conducted  by  thems^Lves, 
under  the  name  of  W  F.  Lewis  &  Co. ;  that  in  June,  1880, 

they  conceived  it  io  be  to  their  advantage  to  establish  a 

...''■■  „  .    .\  ^■».'' ,  .,  ■.       ^' «        :.  ..- 
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separate  business  to  ho  owiied  by  the^,  j^nt  to  be  Vn^i' 
the  management  of»Mr.  John.H.  Wilkius.'an'dtobie'Ckrried 
oa  under  the  name  of  J.  H,  Wilkins  &'Go..  This  business 
Wa^  established  and  coittinued  until  some  time  in  June, 
1888.  The  draft  in  questibn  in  this  c|iTis^  was  mfide  hy 
this  firm  bf  J.  H.  Wilkins  &0<^     '      ;  >ia^,,'  •>  . 

liouis^  EnAis,  a  «;terk  ef  Walters,  .was  examined  as  a 
witness,  and  states  that  tl^e  draft  in  qtiestion^was  written 
'^'  and  signed  by  Wiikins,  in  th&  ikam6  of  Jg^H.- Wilkms  & 
Co.,  at  thq,  office  of  Walters,  and  wa's  thxin  immediately 
discounted  by  Walters^  the  cheque  fof  the  proceeds  bei^^^ 
Hj^ded  to  Wilkins,  les^  $5,  amount  of  a  small  loan  for 
which  Wijkin^  w.as'in^Lebteclfto  Walters.    The  same  wit- 
ligss  proves  %that  d|Lrinff  about   three  preceding  years 
^  Walters  h^  discounted  jfbr  X.'fH.  Wilkinp  &  Co.  eighteen 
oither  drafts,  v^hicK  had  air  been  paid,  the  one  ifi  ques* 
tion,  the  hineteeuth,  being  the  only  one  which^  had  not  ^ 
.  been  paid:      * -V  V"  %         ,4 

Frpm  the  elfidenge^f -Bt>bert  W.  McPherson,  the  cpn- 

\^'fidential  clerk  of  "Sff^  P.' Lewis  &  Co.,  it  further  appears 

thai  during  the.time  the^btisiness  of  J.  H.  Wilkins  &  Co. 

was  garrie4^  on,  Wilkins  was  in  the  habit  of  endorsing 

'  the  name  of  the 'firm  occasionally  to  bills  receivable,  and 

-  also  sometimes  drawing  drafts  b|h  customers.     It  may  l>e 

inferred  from  the .  statements  of  this   witness   that  the 

rda^ott  in  which  W.  F.  Lewis  &  Co.  sto^  to  the  firm  of 

J.  "&.  Wilkins  &  Co.  was  that  of  partners,  although  he 

sftys  th*at  the  partnership  was  not  registered: 

During  the  enqu6t«v  there  was  produced  by  the  appel- 
themselves  the  agreement  between  W.,F.  Le.ivis  &" 
.jPa  and. Wilkins  for  the  vestablishment  ofjHibusiness'of 
i  H.  Wilkins  &  .Co.,  by  whi**  .It  dppearHrthat  W-  F-  "     .     * 

"  *     Lewis  &  Co.  were  to  fstablish  a  s^re  iinder  the  name  ot'^  v*  ."      •.^,-       || 
J.  H.  Wilkins  &  Co.^  to  be  mauagRr  for  them  by  John  H,  '  "*     '   '" 
Wilkins' as  their  agept  and  manager  ;  that  J.  H.  Wilkins    "<,  ° 

&  Co.  would  carry  on  t^e  hiiNiness  under  the  name  of 
J.  H.  Wilkins  ^  (J6.  foy  thn  honofit  and  on  behalf  of  said  ^ 
W.  F.  Lewfs  #  Cd. ;  thai,  i»ller  Ueduotion  of  ohirg^s,  the      ,/  '     - 

prq'perty  shonld  bo  i|ivid|ed  equally  between  W.  E^wis 
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&  Co.  and  Joha  H.  Wilkins,  but  the  said  business  should  '^^ 
not  be  a  partn^lrship.  ;      ' 

The  appellants  have' established  by  Hu^h  F.  Kdrrin,' 
who  was  a«olerk  in  their  employ,  keeping  the  books^  of 
J.  H.  Wilkins  &  Go.,  that  the  draft  in  (]fue8Uon  was  mat 
entered  in  their  bill  book,  and  thit  he  aeyer  kne#<»f 
Wilkins  drawing  |l  draft  or  signing  a  note  in  the  Aanm 
ofth^jfio:^.  ' 

»peUant8  hate  further, '%  the  eiaii»iiia^<ni  of 
attempted^aestabiiBh  a  presumption  that  bet 
ought  to  have^now'n  that  Wilkins  waa  getting 
,  in. question,  as  well  as  other  bills  previously  dici- 
?d,  fdr  himsolf  and  Jiot  for  the  business  of  J.  H. 

ijgj,^\$^  Co.,  atid  that  Walters  discounted  them  on  the 
faitMf  Wilkii\»^  alone.  This  they  claim  to  have  show^;; 
froin  V^a^ripus  circumstances,  such  as  the  admission  lay' 
Walters  that  he  knew  previous  to  the  discount  of  tKe  bill 
in  question  that  there  had  been  litigation  between  Wil- 
kins and  the  Lewis',  and  that  |5  of  the  proceeds  were 
retained  by  Walters  to  pay  a  personal  loan 'which  Walters 
had  made  to  Wilkins.  ..  :  ^^| 

After  the  case  had  been  heard,  Walters  moved  to  file^a 
special  answer,  which  motion  was  refused. 

By  the  first  judgment  in  the  Superior  Court  thj|action 
WM  dismissed,  but  in  review," the  appellants  w^  held 
liaWe,  and  condemned  to  paf  the  draft,  Walters,  however,  * 
being  required  to  give  them  security  that  they  would  not 
be  troubled  on  accouQt  of  the  lost  draft!-  From  thisjudg-* 
ment  the  present  appeal  is  instituted.  . 

The  appellants  submit  that  they  are  not  liable  under 
the  circumstances  of  the  case,  for  the  following  reasons  :— 

1.  Because  the  plaintiff  fail€<d<ta  p^rove  by  legal  evid- 
ence the  copy  oT  draft  produced,  or  l^e^  eiistence  and  loss 
of  the  original.  '  >  • 

2.  Because  the  plaintiff  failed  to;giire  of  offer  ^ecnrity 
before  proceeding  upon  the  supposed  copy,  ^  • 

8.  Becancre  the  prgof  shows  that  the  draft  in  question 
was  not  signed  by  the  deferidants  in  the  action,  or  either 
of  th^m;  a^  alleged,  and  plaintiff  has  consequently  failed 
tn  nmve  the  allegations  of  his  Jaclaratio'a.  — 
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4.  fiocdiuse  WilkitisVwho  sigued  the  draft  in  qnestion, 

^'        was  not  a  partner  in  tEe  firm,  noi^  authorized  to  sign. 
6.  Because  the  draft  in  question  "was  not  given  either 
for  t||^  purposes,  or  in  the  ordinary  course  of  the  business 
of  the  firm„,who  received  no  value  therefoiTv 

6.  Because  the  r^'BfN>n4enl  knew,  or  is  legally  presumed 
to  have  known,  the  want  of  authority  in  Wilkins. 

As  to  the  first,  I  think  it  is'  sufficiently  proved  that  the 
draft  was  lost,  and  it  is  'bbtindantly  established  that  it 
existed  and  should  be 'paid,  unless  the  appellants  could 
show  a  good  reason  fdl  resisting  its  payment. 


ir'**!"!: 


^ 


As  to  the  jseco^d,  the  draft  only  became  missing  aftef 
^thefhilwas  commenced,  tf  it  h^4  been  .missing  prior 
to  this  event  it  might  with  more  reason  haire  been  lirgod 
that  the  plaintiff  should  hate  offered  secvttity;  besides 
the  respondents  are  secured  by  th^  judgment  all  th««y  are 
entitled  to  jiA  this  respect. 

As  to  the  third,  I  think  the  respondciht'S  alleigalipn  that 
'the  appellants,  trading  and  carrying  on  business  as  co- 
partners undei-  the  name.ttbd  style  of  J.  H.  Wilkins  &  Co., 
made  the  draft  in  question^  is  stiificiently  supported  by 
the  proof  that  it  was  made  and  signed  by  their  manager 
^nd  get^eral  agent,  Jofata  H.  Wilkitts.  -. 

As  to  tl^e  fourth,  it  isynot  really  materiial  whethef  Wil- 
.kins  w^  a  partner  or  not.  He  was  manager  ofj,the 
business,  and  as  such  held  forth  to  the  public  as  a  general 
agent ;  the  ;very  fact  of  his  name  being  given  to  the  bus- 
inesai  and  participating  in  (onducting  it,  -ought  to  be  held 
sui&cient  to  give  him  the  oharactep  of  general  agency. 
Usual  e)nplgiy  is  ^evidence  of  a  general'  authority,  and  a 
general  authority  is  supposed  to  boniinue  until  its  dt;ter* 
mination  is  notorious.  "'  '  ,  ° 

As  to  the  .fifth,  whetli^r  the  draft  was  given  ifor  the 
purpose  of  the  business  or  not,  coald  not  affect  Walters' 
rights  i^nless  he  knew<  that  the  proceeds  of  the  draft  w^re 
being  misapplied  when  he  made  the  discoiint. 

As  to  the  sixth,  I  do  not  find  by  the  proof  that  Walters 
knew  or  should  be  ^%sumed  to  ha v^  known,  that  Wilkins 
was  wanting  in  ^Bihority  1k>  sign  the^draft. 
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The  circdmstanre  moBt  tangible  in  support  of  the  ap- 
pellants' theory  in  this  reapoct  is  that  |6  of  the  proceedH 
of  the  draft  were  retained  by  WalterH  in  {Miyment  of  a 
personal  loan  he  had  madi>  to  Wilkins.  This  is  not  of 
sufficient  hnportance  to  show  any  general  misapplication 
of  the  funds  ;  it  W)|s  probably  a  mere  convenience,  on  -the 
presumption  that  Wilkins  would  make  this  right  as  be^ 
tween  him  and  the  Krm. 

The  consequence  <)f  this  view  of  the  case  is  that  th© 
Court  here  confirms  the  judgment  of  the  Superior  Court 
in  review.  •■•''■■■|" '•       ■  ''  ,   '   *'.■  ;■ 

■:     ^^      ~    ~      "Judgment  of  C.  R.  confirmed. 

ANtotts  Sf  Campbell,  attorneys  for  appellants. 

Kmrr,  Charter  Sr  Goldstein,  attorneys  for  respondent 

—^-^ — .. — _, J  .    ..  '"/ 

DecemW  21,  1888.  ^ 
Coram  DoRioN,  Ch.  J.,  Tkssikr,  Cross,  Ohur(A  Bossi,  JJ. 

FREDERIC  A.  LUSIGNAN,       * 

.1, 

{Plaintiff  in  Court  heUno), 
,,  AppRLLAirr ; 

/  AND        ':    -\  '   ^ 

CESARIE  RIELLE  kt  vir,     ^      ;•  "  - 

'  '  (ti^endantsinCowrtbeltm),       .    ■ 

""=*■  ■._/:  ;v';.,:y,    -:;.;...  ;:r;;:,"-RRSPONnBWTB. 

Leasor  and  lessee— Artg.  887*899,  C.  C.  P-^nrisdiction  #  * 
Superior  Court— Declinatory  exc^ion.   ^ 


■■-.-if*' 


Maaa^  &  Ca  sub-let  to  raspooden|  (srtftiu  prenuws  held  by  thmn  uMler 
«  IfMue ;  and  they  also  leamd  windry  nioveftfaleB  therein  for  •  oera^n 
sum  payable  m  monthly^inatalniMtH :  the  Mepo■den^also  becominK 
liable  for  the  rant  payable  to  Uie  proprielM'  oLthe  pnLfues  under 
^he  leaae  tq  Maas«  &  Co;  In  ^aso  of  defanit  to  mf  the^hstalments 
the  right  to  reailiate  Urn  kwlw.was  sti|Milat«l,  Vami  A  Ca  tianalbrred 
their  rights  to  (he  a^j||i#jy  ^ho  brctaght  m  aMion  to  raaiUate  tly 

> on  the  ground  of  *i^li  to  B^eet  the  iamaimfia^    The  ^o- 

\  were  gn^U'ie  'im%l  ph^wn  provided  by  f .  C.  p.,  887 

rr.  '  ,'■'. ''^^^^^ :•':;*  ■"     ■' 
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H||.ui  -(ItovAfiing  the  judgmont  nf  ttie  Huperior  i'wri^  U  K,^^i^ 
197),  that  the  appellant  havinx  the  ri^ht  to  nwiliiWHK  dafaiilt,  the> - 
action  was  iniiuroperiy  dUmiueti  on  a  declinatory  eSi^tion.  \ 

Per  BoHi,  J. :  That,  in  any  ca8<>,  tlie  Huperior  Court  having  jitriadie'tioii, 
the  objection  tatlie  piiiniiiary  procedure  was  matter  to  bbpieadcsl  by 

•     exception  to  the  form,  anti  not  by  det^linatory  ekceptiqu. 


The  appeal  was  from  a  Jnd^ment  of  the  Saperior  Oeart, 
Mbi|tr0al  (Gill,  J.),  Jam^  8,  ld87,  maintaining  a  declin- 
atory exception,  and  dismissing  the  action.  The  judg- 
ment oif  the  Court  below  is  reported  in  M.  L.  R.,  8  H.  G. 
.197.  The  facts  pe  stated  in  the,  opinion  of  Bofls£,  J, 
TN6vi;;2a,  18871  •  :       •        7^  " 

Owffrkn,  Q.  C„  and  P.  H.  Roy,  for  the  appellant  :•<*-« 

JjB  d^tnandenr  se  r^qume  en  disant :  le  jugement  final 
en  celte  cau89  doit  £tru  renvers§: 

lo.  Pfbfce  que  la  Gour  Sup6rieure  a  jurisdiction  sur  la 
mati«r«^«tllitfge;:|. ''\  .      ■  "' -      •- -A 

2o.  lift  seule  choso' dont  les  dSfendeurs  devaien$>  se 
'  piafndre,  en  snpposawt  leurs  ^r^tehtions  bien.  fonU^es, 
c'6tait  que  les  dilais  d'assignation  ^taient ,  trop  courls,  et,, 
ils  devaient  le  faire  par  exception  a  Ift  forme,  suivant  Tar- 
ticle  J.16  ;  ne  I'ayant  pas  fait,  ce  d6faut  serait  cotlTert,  si 
toui^fds  il  a  exists  (Voir  art.  119  du  Code  4^  Pr^cddHre 

:  8o.  Parce  gue  rexception  a  §t6  pTodjoit^^  tro'jp^iaitl  et 
paice  qu'il  n'y  a  pas  6t6  apposes  les  timbres  voulus  pax 
la  loi :  les  timbres/^ni  s'y  tronvent  ayant  4te  pay^d  pour 
le  plaidoyer  a\i  nurite ;  \      .     ''  ^  •  ^\ 

4o.  Farce  que  h,  cause  a  et6  irr%nTierement  inscHte,  et 
que^  toute  la  proc6du^e  "qui  a  etfe  fkite  sur  rinscription 
produite  par  les  d6fendeurs  ie  7  avril  1887  est  iaulle  et. 
il]«gale.   ;  ■,::■  :\.     .-;■;-■•:;,-.  r--   •.:['* 

C.  Lebeuf,'(oT  the  reslrandents : —  '  [, 

Dans  leur  exception  (l6clinatoire,  les  intimes  difientque 
oette  a^ion  est  baa6e  but  un  bail  de  nif^ubles ;  que  la 
wnnme  r6clam6e  est  seulement  due  pour  le  loyer  de  ces 
nwubles,  etnon  pas  pour  le  loy«r  de[  Timmeuble,  qui  est 
paysblftpar  lee  d^fendeurs  a  uoe  autre  personne  que  le 
demwideiir.  —  ^ 

.■•■      '      '  ^^':v  '    'C'  ■■  /  ■■■-  , 
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n»  lill^uont.  i{f  (j^ns,  .omtrto  (|ocitioH  de  -fait,  qu'ilt 
"out  toi^ours  .payAlfe  loyor  da  Ail  immenbl6  au  reprttaen- 
tant  de  la  BU(;c«8«ion  Birbn,  W  Oyprion  Oholette,  qui^enl 
avait  le  droit  de  pr«ndn'  urib  oxpnljion  oontre  eax,  aa 
oa«  do  non  paiement  di*  loyer  ;  lequel  droit,  i^joutent-ila, 
I'appelant  ne  riclam'e  pan  et  ne  cherche  pas  k  exercer 
par  sa"  dite  action,  n'all6guant  aucun  loyer  dd  aur  Tiip- 
meuble,  mais  Biraplemenit  sur  le«  menblos  lonW;  et  ik 
concluent  au  renvoi  et  d6bottt6  do  cette  action,  flauf  A 
rapp*«lant  A  se  pourvoirdevant  le  tribunal  competent,  vu 
que  la  Cour  Supfcrieure,  ni^geant  en  e}fml»ion,  en  >:ortu  d.« 
"  I'Acte  des  LocatcurH  et  Locat^iros,"  et  en  vertu  de  I'ar- 
ticle  887  et  suirantsdu  Code  de  ProcMure  Civile,  n'a  paH 
tC" .juridi<tion  dauH  uhe  (humo  Hur  uii  bail  de  uieubles,  et 
cons^quemmont  u'a  pu8  de  juridiotion  i-n  wt.te'  cauae. 

Bossli,  j;:—    ,  ,     '     ',  .      '  \ 

Par  acte  du  14  aout  l880.AMafi86  wt  autrea  ont  lou6  k  la 
dfifenderesHe  intimee.pOur  deux  uuh  et  deux  moia,  une 


maison  et  auberge  q 
la  BUGce^sion  Biroti, 
maison  et  de  buv 

Le  Idyer  8tit)ul6 
payables  |50  par  moin 


iiajent  eai[-m6mes  A  loyer  de 
lains  y^ubles  meublants  de 
hx  appartonaient. 
^  1700  pour  la  dur6e  du  bail, 
'^bailleur,  et  de  plus  A  la  charge 
de  payer  A  la' succession  Biron  le  loyer  etles  taxes  que 
Massfe  et  al.  devaient  lui  payor  en  raison  de  leur  propre 
bail.  ,  — ^' 

L'action.contiont  de  plus  un#8tipulation  A  I'eiFet  que 
si  I'intim^  payait  tous  les  termes  du  loyer  stipulfi  pour 
les  meubles  louds,  elle  en  deviendrait  M^prifetai^e  aprds 
le  dernier  paiement  fait.    :  >         w  ,         y  -t. 

Par  acte  du  17  aout  suivant,  Massfe  et  al.  ont  transports 
a  I'appelant  Lusignan  les  |700,  loyer  des  meuble^ ;  ce 
transport  a  6t6  siguifie,  et  par  aete  du  18  Janvier  liM  il 
fut  d6clar6  que  I'intention  des  parties  au  transport  6tait 
desubroger  le  cession n aire  dans  tons  les  droits  d'expul- 
sion  et  aulres  que  les  c6dant8  pouvaient  eux-mdmes  avoir 
contre  TintimS*'  en  vertu  de  leur  bail ;  cette  8ubrqg»-_ 
tionful;  spdciale^ent  stipnlee  de  nouvean  eteii  antatjT 
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liuaiman 


qu«  faire  ■♦'  pouvwt,  et  c«t  act«  a  6t*  auMi  ilgniftfi  A  Tin- .      "^    *,' 

timAe.  •■'V  •'■ '  -^i   '■  ^.V   -    'i"  \        "~  .    "  •'  -^ '-.  ^ 

Le  28   fl^vrier  univant  )«  ^r^nie  action  fak  portl«»/ 
Bile  T6clam»»  ait  tt^mea  d«  1oy«'r  Am  mimMeM  de  |60 
ohacun,  et  conclut  A  la  Tfewliatioii  du  bail  du  14  ^&t 
I88j5,  A  Vexpnlaion  de  la  dfefenden'MO  dea  liolil  lou*a 
la  ftiiae  PU  poaaeaaion  du  deinaiid«ur  de  la  maiaon  m 
toQB  lea  meublea  lottfea.    Une  aaiaie-gagorie  pour  sai 
gaget  lea  meublea  appartenant  d  la  dfefendtfeaae  ot 
saiaie-Tevjmdication  pour  saiair  lea  inuablua  1uu6b  «t# 
renter  en  ixwaeaaion  accompagnent  Taction 
—  Un  jouT  franc5  de  d6lai  d'aaaignation  u  m  doua^,  mala 
il  n'apparait   paa  aiitrenient    par   1»'  bref,  aauf  quant  A 
rheure  d^  lomparulion.  midr,  qa«'  In  dfeft'iideresae  sok  on 
neaoit  paa  aaaign^^o  ««n  vertu  dfa  diapoaitioua  jjpeciijleH^ 
toncernant  U'h  lo<at«'ur8  et  locatairea.     ,  '    ,.  0-  "' 

La  dfefendercaae  a  comparu  le  jour  m>mt*  du  retouT?  du 
bref,  et  le  cinquiime  jour  aprta  a  prodtiit  dea  dfifeuaes  ati 
mferite,  ot  une  exception  dfeclinatofiTe  danti  laquelle  elle 
allAgu^  que  Taction  n*fetait  que  pour  uu  bail  de  meublea, 
que  lea  proofedurea  aoua  I'acte  dea  lociiteurs  et  rocatairea 
ne  peuvent  avoir  lieu  que  pour  lea  aeula  baux  d'immeu- 
blea,  etelle  conclut  ,A  ce  qu'il  aoit  dfeclarfe  que  la^Cour 
devant  laquelle  I'ariion  fetait  portfee  n'avait  paa  j^rtadic- 
,  tion  et  devait,  pour  tjiftto  raiaon,  runvoyer  I'act^n. 

Cette  dfefenae  i  6t6^riiaintenue,  et  c'est  du  jugement  qui 
I'a  maintenue,qu()  le  present  appel  a  6t6  interj^tfi. ' 

L'on  voit  qu'il  ne  a'agit'^au  fond  que  de  la  queation  de 
savoir  si' Taction  telle  que   port6e "  risulte  deH  rapports 
entre  locateura  «t  Ipcataires  dana  le  sens  Hea   articles  du       * 
Coie  *de/ Procedure  qui  donnentr  une  juriadictiisn  som-  ^    _    .. 

maire  pour  ^tendre  et  decider  lis  affaires,  et  si^e  dfefen-      .    > 
deur  devait  aoulever  cette  question  par  exception  d6oh-        _^ 
-natoire  en  liiant  la  jurisafction  de  la-  Cofir  gupftrieure  ou      -  .    ^ 
-bien  plaider  par  exception  A  1»  forme  que  Taction  n'6tait  ."    . 

paa  susceptible  d'instruction  sommaire,  et  qu'o^  ne  H} 
avait  paa  donn6  lea  dijt  jours  de  d61ai  d'asaignation  voulua  "     . 
-r  pour  les  caa  ordinaires. 
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Cour  ..egeant  «aU  in>«r  !««  „rt«iro«  ordinairuH,  «oit  pour 
len  affaires  de  locatoarH  et  locataires  est  toujours  la  Conr 
Sup6neure,  pfcfidant  dans  uu  <,a«  suivantle  cours  ordT 
naire  de  la  procedure,  et  dan»  I'autre  suivant  la  procMure 

"^e^r^ZT ''''''  ^^"^'^^  ''^  «'  «""-*«<»« 
Voir  articles  887,  888  et  890.  "  .   •  . 

ott  k^rirr  n-'  '•''"*  ^'^^'  ^'^^•^H* '»  Cour  Sup6rieu«3 
ott  la  Cour  de  Circuit,  suivant  le  clj^et  lorsque  les  arti- 
cles  890  et  seq  6tabli,sent  des  d^laia  plus  courts  que  pour 

dlw'^L'^T"'  ^""  "^^  ""''''  ""•^  jurisaiotion  V 
cwle  et  s6pa.r6e  lis  ne  nous  parlent  que  des  d6Iais  de  pro^ 

c6dure8  et  de  stances  de  la  Cour  hors  des  termes  et  S 
aant  la  vacance.  i**^ 

Varticle  889  precise  encore  davantage  cette  id6e    et 

cl:f  Su^-"^'  '''  r "^^^  ^r  le  jugeLnt.  (cellj  a;  la 
Cour  Supfineure  ou  Cour  de' Circuit),  pent  6tre  rendu 

pendant  ou  en  dehors  des  termes.    v 

^Ljacte  51-62  Vict.,  chap.  26,  en  d6cr6ta»it  que  cerftmes 

Sn  n^f"   ^'''T.l^r  '^'''  ""^  ^««  1««  articles  887  et  seq 

tinZ  1  T'  "  *  '"P'*"**'^*  l*"  'anciennes  dispoei- 
teu«  «1 1  '  ?  '"''  "^PPMcables  en  mfime  temps  aux  ^. 
teu«  et  locataires  et  aux  di verses  autres  olasL  d'affaires 
qu  il  mentionne.  .         »"«MreB 

tZtfZ  ^f"'""^  <«»'»<='«.  ui  I.  ort.tion  de  deux 

ConrT'f^"''-.'  ''™  *■"""'  '«  Co«Sup«rienre  Su'I. 
d«lM8  8ont  plus  coartoelToili  tout  .     •    «« 

deMonlrt.1  tout>,^j,ridi,„e  ^t.j.«r  de  terme.  ^  « 
P««be  ,„.  cettedemiire  r.i^„  ,„i „«  .-.ppl  ,ue^ 
a«  dutnc.  de  Q.«beo  p«.«  e?iaiq„„  1.  dj^J^l  ^ 
le.  jogeme-f  rendu,  .„  ce  pbtot  d«,  ce.  deuidirtriT 
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Pour  ce8  raisons  jecrois  qne  s'il  6tait  vrai  qrf&  Taction  '"•• 
ne  tombait  pas  sous  les  dispositions  couceraant  les  loca-  ^'jf' 
tenrs  et  locatairus,  la  d^fenderesse  devait,  non  pas  nous 
dire  par  exception  d^clrn&toire  que  la  Coihr  Supdrienre 
n'avait  pas  jurisdiction,  et  devait,  siigeant  comme  Cour 
Snp^rieure,  renvoyer  Taction  pour  .qn'elle  fftt  de  nouveau 
portde  dans  la  mdme  Oonr  SnpSrienre  avec  un  d61ai  d'assi- 
^nation  plus  long,  mais  elle  devait  dire  par  exception 
k  la  forme  qn'on  ne  lui  avait  pas  donn6  les  d^lais  voulus, 
et  je  suis  d'opinion  que  le  jugement  devrait  6tre  infirmd 
et  I'exception  d6clinatoire  renvoySe. 

Quant  aux  antres  questions  de  savoir  si  le  bail  de  men- 
bles  senlement  pent  donner  lien  aux  procedures  soni- 
maires,  et  si  dans  I'espdce  il  s'agit  senlement  d'nn  bail 
de  menbles  il  n'mV  pas  necessaire  de  les  discuter,  ^a  pre- 
midre  raison  est  pour  moi  d§terminante.   ^ 

DoRiON,  Oh.  J. : —  ■ 

The  Court  below  was  of  opinion  that  the  clause  relat- 
ing to  the  n^oy-ables  was  not  part  of  the  lease.  We  think 
this  view  was  erroneous.  The  appellant,  as  cessionnaire 
of  Mas86  &  Go.,  had^he  right  to  resiliate  the  lease  if  the 
respondent^  failed  to  make  payment  of  the  instalments  of 
the  1700  as  they  became  due.  We  think,  therefore,  the 
agreement  to  pay  the  #700  must  be  treated  as  part  of  the 
lease,  and  the  right  to  demand  the  resiliation  of  the  lease 
having  accrued,  it  was  competent  for  the  appellant  to 
avail  himself  of  tW  special  procedure  as  between  lessor 
and  lessee.  The  exception  didinaloire,  therefore,  as  regards 
the  demand  for  resiliation  was  not  well  founded^  ^e 
reverfe  the  judgment  on  this  ground,  without  expres- 
sing any  opinion  whether  the  saisie-conseroatoire  of  the 
moveables  could  1)^  made  under  the  summary  procedure. 

The  judgment  is  as  follows : — 
-  '^ " La  Cour,  etc.....  ;. - '^X  ' ' •  >-"^-  'l-  ■'     • 

"  Condd^irant  quel  I'appelant,  comme  cessionnaire  de  J. 
A.  Massg  et  Cie.,  a  port6  cette  action  pour  faire  rfellier 
un  bail  d'un  immenble  et  cTe  certAiiis  menbles  d^crits  an 
dit  bail ;  que  ce  bail,  en  date  du  14  aout  1886,  avait  et6 
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fait  pour  un  seal  et  inAme  prix  consistaut  dans  ane 
somme  de  ITOO  payable  par  paiements  mensueU  en  sns 
du  loyer  que  les  dits  J,  A.  Mass^  et  Cie.  devaient  eux- 
mAmes  payer  d  la  succession  Biron,  ot  que  Fintimfie  s'o- 
bligea  de  payer  k  leur  acquit ; 

"  Oonsidfirant  qu'il  a  6th  stipul6  au  dit  bail  que  si  I'in- 
timfee  n6gligeait  de  faire  k  leur  6ch6ance  aucun  despaie- 
ment«  convenus,  les  biulleurs  auraiont  le  droit  aprM  un 
avis  de  trois  jours  de  r6silier  le  bail  #t  de  reprendre  la 
possession  de  I'fetablipAement  lou6 ; 

Consid6rant  que-  I'appelant  comme  cessiounaire  4e8 
bailleurs  avail;  le  droit  dedemknder,  k  d6faut  de  paiemont 
du  prix  du  bail,  la  rfcsiliation  du  bail  de  I'immeuble  lon6 
en  suivant  les  procedures  sommaireg  indiqufees  par  les 
articles  88t  et  suivants  du  Code  de  Prt)b<i4ure,  ainsi  que 
^  lesmeubles  compris  dans  c«  bail  cotame  accessoires  au 
bail  du  dit  imtneuble  :      ''    ' 

•'  Cousid6raut  que  Texception  d^clinatoii-o  de  rintimfie 
en  autaot  qu'elle  se  rapporte  4  la  rfisUiation  du-bail  est 
malfond6e,et  qu'il  y  a  erreur  dans  le  jugement  rendu 
-  par  la  Cour  de  premiere  instance,  savoir,  la  Cour  Svp6- 
rieure  sidgeant  k  M6ntr6al  le  8e  jour  de  jiiin  1887  ;        * 
"Oette  Co\v  casse'^et  annule  le  dit  fagement.  ei  nrcwl- 
dant  a  rendre  le  jugement  qu'aurait  dp  rendre  ^HRr  de 
premiere  instance,  reuvoie  I'exception  declinat^PBTrin- 
timfe  avec  d6pens  sur  icellef  tant  en  Cour  j^e  ptSmidre 
instance  que  sur  rappel ;  et  cette  Cour  ordonne  quale 
dossier  soit  remis  k  la  Cour  de  premidre  insUnce  pour  y 
6tre  proc6d6  a  I'instrtlction  de  la  cauife  ainsi  que  de  droit, 
cette  Cour  n'entendant  n6anmoins  riefa  pr6juger  quant  k 
■  cette  partie  des  conclusions  de  I'appelant  par  laqnelle  il 
demande  k  6tre  dficlarfi  propri6taire  des  menbles  compris 
dans  le  bail,  et  A  ce  qu'un  bref  de  saisie-conservatoire 
6mane  pour  saisir  et  arr6t&ir  ees'meables.    L'hon.jnge 
Teaaier  (fisse$UieiUe). 

\  Judgment  reverted. 

SQSf  Sf  A^j^,  .attorneys  for  appellant. 

I«6eai/ 4- .Oorva/,  attorneys  for  respondents.  7 
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*        December  21,  1888. 

Coram  Dorion,  Oh.  J.,  Tbssier,  Cross,  Bossi,  Dohebtt,  JJ. 

LA.  COMPAGNIEOU  GRAND-TRONC  DE  OHEMIN  DE 
FERDU  CANADA, 

•»  ^  (Lkfendani  in  Court  beloto^, 

>  ■  -  Appellant;  ^ 

AND  '    ,  '  .' 

LA  CORPORATION  DE  LA  VILLB  DE  8T-JEAN, 

{Plaintiff  in  Court  Mow), 

■      ■  ■■^  Respondent. 


Evocation^ Art.  1068,  C.  C.  P.— Rights  in  future^Pmalty 
of  so  much  per  day  for  not  maintaining  gates  at  railway 
^crossings.  v^-^L^ 

tlRiTn: — Where  a  railway  Cunipany  was  Bne«t  for  ninety  ilcllara,  being 
the  amount  of  penalties  for  nine  days,  under  a  by-law  of  a  town 
enacting  a  penalty  of  ten  dollars  per  day  in  the  event  of  the  com- 
pany's making  default  to  erect  gates  at  the  intersection  of  the  rail- 
way with  certain  streets,  that  rightsjn  future  within  the  meaning  of 
Art  1058  C.  G.  P.,  were  affected,  anWihe  defendant  might  evoke  the 
t —     action  to  the  Superior  Court. 

■'.    '"■  "  ■     -X 

The  appeal  was  from  a  judgment  of  the  Circuit  Court 

sitting  at  St.  John's,  district  of  Iberville  (Loranoeb,  J.), 
March  16,  ]88t,  rejecting  a  den^iand  of  the  defendant, 
apipellant,  for  the  evocation  of  th%  case  from  the  Circuit 
Court  to  the  Superior  Court.  The'^jndgment  was(asfol- 
*h)W8  :-*-  -      . 

"  La  Cour,  apres  avoir  entendu  'Ics  parties  sur  le  m^rite 
de  la  demande  en  Evocation  produite  en  cette  cause,  exa- 
mine la  procedure  et  461ib6r6 ;  > 

"  Consid^rant  que  le  rigWment  anr  lequel  repose  la  pr6- 
sente  action,  fut>tl  uUra  vires,  il  n'y  iturait  pM  en  cela  cause  ^ 
d'6vocation;  *       X. 

"Gonsid^rant  qu'en  vertu  des  dispositions  de  T^cte 
special  de  la  demandereese  qui  r^git  1&  matiere,  la  Cour 
de  Circuit  a  jurisdiction  pour  connaitre^  instruire  et  juger 
le  present  litige ;' •:::^^:-.-.:' -.,_:-._- ..^-^--l._I-^.,—.-i^^^^ 
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"  Goii8i46rant  que  la  poursnite  a  pour  objet  le  rocouvre- 
ment  d'amendes  encourues  par  lo  pass^  en  raison  d'infrac- 
tion  au  dit  rAglemevt ;  que  le  jugement  qui  sera  rendu 
n'affectera  aucun  droit  futur ; 

"Considdrant  que  nonobstant  IVxpiration  des  d^lais 
fix68  par  I'Acte  special  de  la  demauderesse  pour  demandei 
I'annulation  du  dit  reglement,  la  ddfenderesse  a  le  recours 
de  droit  commun  pour  en  faire  prononcer  la  uullit*  dans 
le  cas  o4  il  serait  tt/fra  wm  et  inconBtitutionnel ;         V 

"  ConBi4^rant  que  le  dit  rdglement  n'a  aucun  caraotere 
dp  permanenb*  ei^  pent  ^tre  rfivoqufi  en  tout  temps  par 
rautorit^quirafediqt^i" 

•*  Consid^rant  qup  la  demande  en  Evocation  est  mal 
fondle; 

"  Renvoie  la  dite  demande  avec  d^pens,  distraits,  etc  " 

Nov.  22,  18881 

G.  Macrae,  Q.  C,  and  Paradis,  for  the  appellant  :— 

La  corporation  de  la  rille  de  St-Jean,  la  demandeiesse 
intim6e,  voulant  forcer  Tappelante  k  oonstruire  et  k  main- 
tenir  des  barrieres  aux  intersections  du  cbemin  de  fer  de 
Tappelaniif  avec  les  rues  de  la  ville,  a  cru  devoir  passer 
et  adopter,  le  8  dfecembre  1888,  sous  la  pr6tendue  autorit6 
de  son  Acte  d'incorporation  par  la  legislature  Ide  Qu6bec, 
(48-44  Vict.,  c.  62,  s.  89,  ss.  82)  le  rdglemeiit  suivant, 
satoir : — 

BY-LAW,  NO.  15  CONCERNING  GATES. 

1#^*'*'***  *''*  neoemary  prei-AUtions  for  public  aecurity  have  not  baen 
titkea  by  the  Grand  Trunk  Railway  Company  of  Ctoada,  running 
through  the  town  of  St.  .lobug  and  specially  through  or  acroM  the  foli 
lowing  streeto :  St  James,  St.  John.  Grant,  JacqueiJ-Cartier  and  Lemoine 
in  said  town,  and  wOiereas  serious  and  numerous  accidents  have  oocnrrad 
on  account  of  that  ^ant  pf  precaution ;  whereas  it  is  necessary  to  have 
and  erect,  as  is  usually  done,  across  the  above  mentioned  streets,  where  ' 
said  railroad  posses,  gates  to  preve^j^such  accidents  and  where  such 
gates  are  not  inconsistem  with  the  free  U8»of  said  railway ; 

"  Tlierefore  the'coupcil  of  the  town  of  "St  Johns,  in  virtiw  of  the  powera 
conferred  upon  it  by  its  charter,  decrees  and  promulgatts  as  fbllews: 

"The  said  Grand  Trunk  Company  of  Canada  and  all  other  oompMiies 
using  said  railroad,  shall,  within  one  month  from  the  coming  into  force 
of  tlie  present  by-<aw,  erect  and  pUce  at  tho  interseiction  of  said  railroad 
with  said  streets  8r.  James,  8t  John,  Grant,  Jacqae#(^rtier  Mid  Le- 
nioine,  in  said  town  of  St  Johns,  good  and  solid  gates  and  keepacareftil 
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tthuye  uf  tlieni  so  aa  to  piravant  aucidento  and  aeouni  tbq  public,  and,  in         1M>  ; 
dflfanlt  oflheir  fM>  doinK,  th«y  shall  Ite  liable  to  a  penalty  often  dolUn  oi«.  daO.ir 
»day.  OwB.d»8t. 

"The  present  by-law  shall  (»iue  into  fonv  Hfteen  days  after  the 
publi(!ation  thereof." 

II  ne  s'agit  pas,  Nur  h  present  appel,  de  faire  d^ider 
de  la  uullitd  on  de  la  validity  de  cu  rdglement.  La  senle 
question  k  decider  est :  Tappelaute  a-t-clle  le  droit  d'6vo- 
quer  la  pr^sente  action  d^  la .  Cour  de  Oircuit  k  la  Gonr 
Supirieare  ?  Ce  r^glement,  'sur'  lequel  est  baa6e  "cette 
action,  impoaejkperp4tuit4  h  la  compagnie  appelante  des 
charges  et  obligations  trds  onSreuses,  ot  ce<soi&  une  p^ 
nalit6  de  dix  piastres  par  jour  aussi  k  perp6tait6  ;  il  est 
done  Evident  qu'il  est  trds  important  pour  I'appelante  de 
prendre  les  mesures  et  proc6d6s  vonlns  pour  obtenir  un 
jugement  qui  decide  d'une  mani^re  definitive  la  validity 
de  tel  r^glement,  et  qui  determine  h  la  satisfaction  des 
parties  leurs  ^its  et  obligations.  *^ 

L'intim6e  a,  le  8  Janvier  1887,  plus  i^  trois  ans  apris 
la  passation  de  son  dit  rdglement,  intents  contre  TappiB- 
lante  la  pr^sente  action  devanfla  Cour  de'Gircnit,  &  St« 
'Jean,  pour  #90  d'amendc,  pour  ne  s'dtre  pas  conform^e  au 
dit  rdgl^ment  pendant  les  nenf  jours  qui  ont  imm£diate- 
ment  prdcM^  la  dite  action. 

L'appelante  a  cm  devoir  6voquer  cette  cause  k  la  Gour 
Snp^rieure,  attendu  qu^elle  entendait  plaider  la  nullity 
le.  ce  r^glement,  et  que  cette  action  comme  ^  jugement  4 
intervenir  en  icelle  affectait  des  droits  futurs. 

La  Gour  infSrieure  a  renvoy^  la  demim4e  en  Evocation 
et  a  par  \k  d^6iA6  que  cette  cause  u^est  pas  a|>pelable,  pour 
les  motifs  6nonc6s  aii  jugement,  lesquels  p^oyent  se 
r^sumer  comme  suit :  .  ^  N,^ 

lo.  En  vertu  de  TAote  d'incorporation  de  la  demande* 
resse  la  Gour  de  Gircuit  a  jurisdiction  pour  instruire  et^ 
juger  le  present  litige ; 

'2o.  La  poursuite  a  pour  objet  le  recouvrement  d'amen- 
des  ^ncouraes  par  le  passfi  pour  infraction  an  dit  rdgle- 
ment  et  le  jugement  qui  sera  rendu  n'affectera  ancun 
droit  fntur; 
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80.  U  difenderesoe  app«laiite  a  le  reconrB  de  droit  com- 
mun  pour  faire  prononcer  la  nnllit^  de  ce  riglemmt ; 

4o.  Ce  rAglement  n'a  aucnn  caraot^re  de  permanenco 
et  pent  «tre  r6voqu6  en  tout  temps  par  l'autorit6  qui  I'a 
6diot6.  ^ 

Quant  an  premier  motif  du  jngement  I'appelante  ne  nie 
pa.  que  la  Conr  de  Circuit  ait  jurisdiction  pour  instruire 
et  juger  le  present  litige,  mais  elle  prdterifi  que  la  Conr 
de  Circuit  n'a  pas  cette  jurisdiction  d'une  maniire  exclu- 
tave  et  qui  empAche  I'fevocation  si  Taction  et  le  jnge- 
ment 4  intervenir  sont  de  nature  k  affecter  des  droiU 
ftiturs.  L'Acte  d'incorporation  de  la  ville  de  St-Jean  donne 
bien  d  la  Conr  de  (Mrcuit  jurisdiction  pour  le  recouvre- 
ment  des  taxes  et  amendes,  mais  n'enlAve  nullement  la 
jurisdiction  que  la  Conr  Sup6rieure  a  de  droit  commun. 
comme  il  a  6t6  jug6  dans  non^bre  de  cas  analogues. 

Le  deuxiime  motif  du  jngement  renfe^me  le  point  prin- 
cipal  et  toute  la  question  k  dficider,  k  savoir :  si  le  juge- 
ment  qui  seyi  rendu  en  cette  cause  affectera  des  droits 
fhturs. 

:    Ilsuffitde  cdnsid^er  quelles  seront  1^  consequences 
et  le  rtenltat  pratique  de  ce  jngement  potor  voir  qW'6yi- 
demment  il  affectera  des  droits  futurs.    Le  riglement  en 
question  en  cette  cause,  dbnt  la  d6fender«sse  appelante 
entend  plaider  la  nullit6,  impose  k  I'appelante  des  char- 
ges  tria  onfireuses,  qui  non-seulement  doivent  seigki- 
tinuer  et  subsister  k  I'avenir,  mais  qui  par  leur  ni^ 
sont  fividemment  impos§es  pour  toiyours,  et  en  conse- 
quence concerne  clairement  des  droits  faturs;  si  ce  rigle- 
ment  estjugfi  valide,  I'appelante  reste  tenue  A  des  chai- 
ges  et  obligations  pour  une  valeur  tris  considerable  •  si 
au  tjoatraire  le  rdglement  est  juge  nul,  I'appelante  est 
entiirement  liber6e  de  toutes  ces  charges  et  obligations 
II  est  evident  que  le  jngement  4  inlervenir  snr  Taction 
nepeut  condamner  on  liberer  I'appelante  sans  juger  et 
decider  expressement  de  la  nullite  on  de  la  validite  du 
rdglemi^nt,  et  en  oons6quence,  s'il  est  maintenn  que  I'ap- 
pelante n'a  pas  droit  d'evocation,  qu'il  n'y  a  pas  de  droits 
.^  ftiturs  affectes,  il  sera  par  U  mdme  decide  que  I'appelante 
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II 'a  pM  droit  d'appel ;  le  jagoment  de  la  Ooar  do  Gironit 
Hera  final  ut  aara  force  de  chose  jug4$  entre  lea  partiea. 

Le  troisi^me  motif  da  jugement  lersit  bien  fondi  ai  le 
riglement  en  question  n'6tait  qu'annnlable,  car  alora  il 
aarait  force  et  efFet  tant  qu'H  ne  aerait  pas  annuls ;  maia 
I'appelantu  pr6tend  quo  le  reglement  eat  nul,  ultra  virwi, 
ot  par  consequent  elle  n'est  aucunement  tenue  de  prendre 
d(«  poaranites  pour  faire  declarer  cettn  nullit6. 

Le  qaatridme  et  dernier  motif  du  dit  jugement,  qui  dit 
que  le  r^glement  n'a  pas  de  (wraotere  de  permanence  et 
pent  Atre  r6voqa6  en  tout  tempa  par  Tautoritg  qui  I'a 
6dict6,  eat  une  bien  pauvre  consolation  pour  I'appelante, 
s'il  Ini  arrive  d'etre  <)ondamn6e ;  oar  le  r^glement  panut 
avoir  6t6  fait  pour  durer  jusqu'^  la  fin  des  sitolea,  ai  on 
r^ussit  &  le  faire  declarer  valable,  et  d'aprte  lea  procMis 
pris  par  rintim6e  pourtAcherde  mettre  ce  rdglement  4 
ezteutiou,  I'appelante  ne  pent  entrevoir  aucune  Ineur 
d'espoir  qn'elle  le  rfivoquera,  et  considi^re  que  ce  serait 
d'une  impradence  eztravagante  de  compter  snr  one  telle 
6ventualit6.  '  '  •., 

BHquty  Q.  ^and  Lafontaitu,  for  the  respoudent : —  '-'^^ 

Le  setil  motif  et  la  base  d^  la  demande  d'6vooation 
faite  par  I'appelante  est  que  la  d6cision  qui  sera  rendue 
affectera  les  droits  futurs  de  I'appelante  non  pas  k  la  face 
dn  dossier,  ^mais  parce  qn'elle  entend  par  sa  difense  plot- 
der  que  le rdglem^t  en  verta  duqi^l  elle  estponrsaivie 
est  nul  comme  6tant  uUra  vires.        \ 

Oeoi  semble  devoir  snffire  pour  faire  prompte  justice 
de  la  pT6tention  de  I'appelante.    L'article°1058  G.  P.  Cf.- 
qui  rdgto  cette  question,  dit :  "  Dans  tons  les  cas  ot.  one 
**  jMtion  se  rapp<^  k  quelque  honoraire  d'office, 
'  "  Droit,  rente,  revenn  ou  somme  d'argent  payable  i  Sa 
"Majesty, 

"  Titre  &  des  terres  on  heritages,  '" 

"  Bentes  annnelles  on  antre.  matidre  qui  peavent  affeo^' 
"  ter  des  droits  futurs  : 

**  Le  d6fendetir  peat,  avant  de  faire  ai  defense  an  m6rite, 
"  6yoqaer  la  ponrsnite  oa  action." 
^4€)et  article  eat  tird  de  la  section  178  du^  chap.  88  des 
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ouTar  St*tatt  Refondus,  qui  se  lit  oomme  .ait :    "Si  one  pour- 

J.M.  A  qu«lqu«  hoiioraire  d'offlce,  droit  ou  rent^  revenu  ou  A 
"  quelque  B9mme  d'wgent  payable  k  Sa  Mi^jeatfi  ou  k  dm 
••  titrea  de  terres  ou  tfnementa,  rented  annuelles  ou  telle* 
"autrea  matidres  ou  chones  semblablea  qui  pourraient 
"  affecter  des  droits  futurH,  le  d6fendeur  pourra  avant  d« 
^  "  faire  sa  dfifentie  au  m6rite  6voquer  telle  poursuite  ou 

"  action." 

La  pr6aente  action  tie  tombe  hous  aucune  de  ces  diapo- 
■itions.  Loin  d'avoir  effet  daua  I'avenir  elle  n'a  d'objet 
que  pour  le  pasiti. 

Ohaque  offense  contre  ce  rdglement  <!onstitue  une  action 
distmcte  qui  depend  uniquement  de  I'appelante  qui  en- 
courera  la  p6nalit6  ou  ne  I'eucourera  pas  selon  qu'elle 
I'observera  ou  ne  I'observera  pas.   Le  rdglement  lui-ni«me 
,  en  vigueur  aiyourd'hui  pourk  ne  pas  exister  demain.    Si 

lerAglement  6tait  iiyuste  ou  illegal  Tappelante  pouvait 
le  contestef  dans  les  trois  mois  qui  ont  suivi  sa  publica- 
tion. Mdme  encore  aiyourd'hui  si  le  rAglement  est  ultra 
mres  comme  elle  I'alldgue,  I'appelante  a  son  actipn  de 
droit  commnn  pour  le  faire  annuler. 

On  d6finit  les  droUs;  les  facultfis  ou  avantages  que  la 
loi  accorde  aux  personnes.  Ces  facultfes  ou  avkutages 
d^oulent  soit  de  la  loi  elle-radme,  soit  ^es  conventions  qui 
sont  la  loi  des  parties,  soit  d'un  fait  personnel  de  I'homme 
qm  constitue  lui-mdme  s'il  est  licite  un  quasi  contrat,  et 
si  le  fait  fs^t  illicite  un  d61it  ou  un  quasi  d61it. 

Les  droits  futuri  sont  done  des  droits  actuellement  n^s 
et  acquis  mais  qui  m  sont  pas  encore  exigibles.  ou  ne  le 
deviennent  que  par  portions.  » 

L'action.en  cette  cause  rtsulte  d'un  fait  d'omission 
anquel  la  loi  comme  sanction  attache  une  p6nalit6  afin 
d'en  assurer  l'ex6cution.  Elle  ne  peat  done  affecter  les 
droits  future  de  I'appelante  de  la  volon^  de  laquelle  il 
ddpend  uniquement  d'y  donner  ou  ne  pas  y  donner  lieu. 
Comme  onne  peut  pas  supposerque  Tappelafate'con- 
tmuera  A  violer  utt^lrAglement' fiut  par  rautorit6  publique 
*'  ^"4**^^*^  implioitement,  on  n»  peat  dire  que  lea 
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droUtfuturt  d«  Tftppelatite  putssent  Atre  affeotAM  par  la  d6- 
cjsion  qui  aera  rundu  daas  la  cause. 

L'appelante  aemble  admettro  cette  opinion  et  ponr  se 
(Tfter  one  Avocation,  en  mettant  en  avant  nne  prAtendae 
qaestiqn  de  droits  ftitars,  elle  est  obligee  d'allAguer  dans 
son  ivoetUion  qu'elle  entend  attaqaor  le  rAglement  invoquA 
comme  UUgal,  ultra  vires,  nut  et  de  nul  effet. 
'  II  est  impossible  d'asseoir  nne  th6orie  et  encore  moins 
nne  d6cision  sur  les  points  qui  seront  sonlevAs  par  la 
(I6rense,  et  il  sera  asses  temps  de  la  consid6rer  lorsqa'elle 
H.>ra  prodnite.  Oe  sera  alors  k  I'intimAt}  k  considArer  la 
position  qui  lui  sera  faite,  et  s'il  y  a  lieu  ello  ^urra  se 
pr6valoir  <Je  la  dernidre  partie  de  I'artide  1068  qu!  permet 
iiu  demandeur  d'6voquer  lorsque  la  dAfenUe  met  en  qnesr 
tion  le  titre  du  demandeur  de  maniAre  4  infirmer  ses  droits 
A  I'avenir.  En  attendant  il  n'y  a  pss  lieu  k  I'dvocation 
parce  qu'A  la  face  de  Taction  et  du  dossier  il  ne  pent  «tre 
question  de  droits  futurs.  Car  il  ne  pent  dAcouler  du 
rdglement  qn'ayant  6t6  violA  dans  le  passA  il  continuera  k 
I'Atre  dans  Tavenir. 

La  consequence  d'une  Avocation  permise  dans  ces  cir- 
constances,  sur  le  fondement  de  moyens  imaginaires  on 
rAels  que  la  defense  entend  de  bonne  foi  soulever  ai\jour- 
d'hui  mais  qu'elle  pourra  bien  ne  pas  soulever  ensuite, 
est  que  la  jurisdiction  des  tribunaux  ne  sera  plus  res- 
pectde. 

Les  violations  rApAtAes  conduirontj^boliffon  virtnelle 
des  tribunaux  infArieurs  et  k  la  subflpion  dans  la  gAnA- 
ralitf  descasdela  Oour  SupArieure  d  la  Coui' ^e  Circuit 
dans  des  causes  qu'elle  n'a  pas  jurisdiction  pour  en  oon- 
naitre.' 

Dans  I'espAce  actiielle  d'aprAs  I'Acte  d'incorporation  de 
la  ville  de  St-Jean,  48-44  Vict.,  c.  68,  sec.  182,  k  connais* 
sance  des  actions  pour  amendes  du  pAtt^ililAs  imposes  par 
les  rAglements  de  la  ville  est  donnAe  k  la  Oour  de  Circuit 
du  district  d'lberville  ou  4  un  juge  de  paix  rAsidant  en  la 
ville  de  St-Jean.  L'intimAe  est  devant  le  tribunal  com- 
pAtent  k  rezclnsion  de  la  Cour  SupArieure  qui  se  trouve 
exclne  par  I'Acte.    Comment  peut-on  mtoiepar  ATOofttion 
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donnnr  A  la  Oonr  8upAri«ur«-  uti«>  juriadiotion  qdn  U  loi 
luireftiM?'  C'Mt  Mnai  quo  «'flipHmait  I'Hon.  Jagn  «ii 
nh«r  dniiN  la  raufi«i  d««  Lamhe  tlf  Malum,  rap|)ort£«  M.  L  R., 
2  Q.  B.,  p.  403.  ft  . 

Duia  06  Mtia  Courtol  Sf'Ltt^  Syndiet  ik  HttfOuniffondi, 
M.  Ia  R.,  1  a  C,  p.  214.  ■  ^ 

Bo«sfi,  J.  (dVM ) }— .    ' 

L'action  a  6t6  port^  deva&t  la  diVision  non  appfllablo 
de  la  Ooar  du  Circuit  do  8t-Jean  et  r6<ilaine  Vin«  R4mm«« 
de  too,  pour  inft>a(;tion  pendant  loa  diz  jonnt  qui  ont  pr^v 
cM6  IVtion  d'un  rdglemont   pana^  par  la  villo  de  St-  , 
Jeui.    L.  _  ^  _ _ __  f._.__. ^ 

Oe  riglement  avait  hid  adopts  le  8  dfeembre  1R88,  nt 
.oblige  Tappolanto  k  6riger  et  maintenir  des  barri^res  ^ 
divers  endroits  dans  les  linkites  do  la  ville  oik  lei  raos 
sont  intersect6es  par  lo  chemin  de  la  compagnie.    i 

Avant  de  produiire  ses  d^fonsos  la  compagnie  a  prodait 
une  demande  d'^vooation  k  la  Conr  Snp^rienre  et  an  son- 
tien  de  cetto  demande  elle  d^olara  qn'ello  entendait  sou- 
lever  par  ses  ddfenses  la  constitutiuunalit^  du  riglement, 
quo  cette  defense  mettrait  eiji  question  son  obligation  d*6- 
riger  et  maintenir  4  tout  jamais  des  barridres,  ei  k  son 
d6faat  de  ce  faire  le  fait  qu'elle  .se|'ait  ezpos6e  k  perp^tuit^ 
k  une  condamnation  de  dix  pia^itM  par  jour  pour  infrac- 
tion au  riglement. 

La  Oonr  Sup^ri^ure  a  rejet6  la  demande  en  6vo(^ation 
et  de  \k  le  pr6sent  appel.  • 

II  n'est  pas  mis  en  doute  que  la  Oour  de  Oironit,  divi- 
sion non  appelable,  devant  laquelle  Taction  a  6t6  port6o  . 
pouvait  prendre  connaissauue  de  cette   action   et  avait 
jurisdiction  pour  decider  Hur  la  demande  qui  6tait  faite ;  i\ 
y.  C,  28,  1059.      "  ,  V         "^ 

Mais  y  avait-il  lien  k  6vocfftton  k  la  Oonr  Sup6rieurev^ 
Limitant  pour  le  moment  la  qnestidn  4  celle  de  savt>ir  s'il 
s'agit  ici  de  droits  futars  dans  le  sens'  de  Tarticle  je  trouve 
qjie  le  droit  d'6Tocation,  c'est-4'dire  de  soustraire  one  cause 
au  tribunal  de  jurisdiction  ^mmaire  et  sans  appel,  qtii 
devrait  la  jfiger  d'apris  les  regies  ordinaires  de  la  proci§- 
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dura,  poor  U  trMmportnr  devant  an  tribau*!  ou  U  pr(H;«- 

«tra'accord6  que  dana  Itw  Mais  om  oti  1m  tsztM  oono«r«> 
iiftnt  r^vooatioti  A(;«M>rdent  m  pri\iUlig«,  d'ane  ^.maniAra 
tbrmuUe.     t  «  '   ' 

Or,  I'art.  1068.  0.  P.  0.,  dit :  "  bang  toa«^lfla  cm  oA  ane 
"  ponraaiU  oa  action  ae  rapporte  A  qaolqne  honorair*.       « 
"  droit,  r'entf,  ravena  on  Mn\me  d'argent  payable  i  Sa  ^ 

"  Maj««st6,  titre  A  dea  terrda  on  hAritagM,  rflint«a  annuel  1m 
"  ou  autre  matiiro  qui  peu;eent  affecter  dea  droita  fVatura: 
"  le  d^fendeur  pent  avant  de  faire  aa  d^fenae  au  mftrite, 
"  Avoquer  la  pouraaite  ou  action,  et  requArir  qn'elle  a<^i 
"  tranaf6r6e  4  la  Coar  Hap4irieure  dn  district  pour  y  Atre 
"  entendfie  et  jug6e." 

4inai  le  droit  d'6vooation  d'oit  Aire  apparent  k  la  face 
d«  Taction  elle-mAme. 

.  Le  d6fendear  produil^'alora  m  declaration  d'Avocatioik  et 
aur  cette  declaration  le  doaaier  eat  tranamis  41a  Oonr  Sap6- 
rieure  qui  doit,  aur  le  doMier  ainai  fait,  d'6oider  dn  mirite 
de  revocation.  Pour  en  arriver  4  cette  decision  li^^Cour' 
^'a  devaai  elle  que  la  demande  t^e  que  forniuiee,  et 
d'apria  cette^  demande  aenle  il  d^it  etre  d6cid6  ai  la  (Miuae 
eat  en  non  diina  Tune  dea  categoriM^prAvuea  piir  Tarticle. 

Le  defendftur  eatf-jie^a  de  pifb^uire  sa  declaration  d'6vo- 
cation  avant  que  de  pfoduire  1m  d6fenaM  an  fond,  et  il  ' 
ne.  pent  mettre  an  doaaier  rien  autre  chose  que  cette  d«M^ 
mande  d'e vocation.    Le  texte-;^^  formel  4  cet  waid.    Ii^ 
(Hit  poHibte  qu'il  aoit  ouvert  au  reproche  de  vicMd^g  redac- 
tion, maia  tel  qu'il  oat  il  ne  rad  p^rait  pas  perineltr«  une 
procedure  autre  que  celle  que  je  viena  d'iudiquer. 

Partaut  de  14  qn'avona-noua  dana  la  prteente  cause  ?> 

Une  aimple  ponrauite  pour  fecouvtement  d'une  p^nalite  ' 
impMie  pour  infraction  4  un  rdglement  obligeant  la  com- 
pagnie  defendereMe  de  fi^re  une  barriire  pt  la  maintemr,    ' 
et  aur  son  d6faut  de  ce  faire  imposant  une  p6nalit6  dejillU),  ' 
parjonr.   "  -  , 

Je  ne  tronye  pM  dans  cette  lUstion  un  dM  caa  qni  aons 
Tarticle  donne  lien  4  revocation.  ."^___„ _^.^_  _  !_„: ^  _ 
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Oi*.d.Q  I    •   ^"''  ^**  ^*  dfefendereese,  j'ai  produit  au  dossier  one 

ZAb.    *****'?»**»®"  ^«  ^  q«e  doit  6tre  ma  defense,  et  comme  telle 

TRm.  •   dfifenae  devra  nier  mon  obligation  d'entretenir  la  barriire 

A  I'avenir,  cette  dSfense  se  rapporte  k  des  droits  fdturs,  et 

j'ai  par  consequent  le  droit  d'6voqner. 

Ceci  ne  me  parfiit  pas  valoir. 

Aurtermes  4u  dernier  paragraphe  d^  I'artiole,  la  de- 
fense, lorsque  produite,  pent  donner  au  demandenr  le 
droit  d'fivoqner,  mais  ne  le  donne  pas  an  d6fende«r,  et  si 
*  la  defense  elle-ni6me  ne  donne  qne  ce  r&nltat,  I'intima- 
tion  que  telle  dfefense  sera  prodAite  plus  tard  ne  saurait 
produire  plus  d'effet.  • 

_D'ailleurs  cette  dfolaration  est  iUfegalement  produite 

.     Ilien  dans  le  t^xte  ne  I'autorise.  et  de-  plus  ce  n'est  pas 

^    ^-.     f««8  une  declaration  de  cette  nature  que  doit  se  trouver 

le  droit .d'6voquer  pour  le  defendeur,  c'est  dans  lademande 

elle-mfeme,  et  danis  cette  de^ande  seule. 

.         L'on  dira  peut-6ti^e  q^'une  partie  pourrait  ainsi  avoir 

-^  droit.d*6roquer  pendiirit  que  I'autre  partie  ne  le  pourrait 

:  pas.  C'est  possible,  paaisce  ne  serait  lA  encore  qu'un  vice 

de  rMaction  dont  ^ou8  n'avons  pas  k  nous  occuper     Tel 

qne  fait  I'abrticle  doit  etre  appliqnd.       ^ 

L'opinion  ci?baut  me  parait  d'ailleurs  contbrme  A  IW 
prit  de  toute  la  legislation  sur  cette  mati4re.„ 

Toutes  oes  poursuites  pour  p6nalite8  s^tsous  le  Code 
Municipal,  80ii|  sous  I'acte  des  clauses  g&^rales  des  villes 
«)itsons'Fact^eircHcenses  et  d'a^tres  statuts  imposant 
des  ptoaUtes  d^  mAme  genre  doivjwit  naiurellement  dtre 
~~-  ..deJ«4nrisdiction  sommairfedes  J^esltl  Paix.  En  fait 
ellea  le  sont  totftes  ou  presque  toutes.  II  est  vrai  que  les 
statuts  o^t  en  mdme  temps  d6clar6  que  ces  poursuites 
pourraient  6galement  6tre  por^s  devant  laCour  de  Circuit 
mais  c'est  par  une  disposition  exorbitautedu  drbit  com- 
mun  que  ces  poursuites  quasi  criminelles  se  trouvent 
ainsi  du  ressprt  de  nos  oours  civiles  wdiifrfres,  et  il  fau- 
draitdes  raison«  bien'g^res  pour  fiUre  declarer  que  si 
la  ppuirsuite  est  port6e  devant  la  Coiir  de  Circuit,  an  lieu 
de  la  jarisdic|ion  et  decision  sommaire  dn  Juffe  da  Pi^jt 
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Sapbienre,  saiyies  cl'nn  ou  peltt'^tre  de  pliuii'eara  ipp^ls 
snooessifiB. 

Si  Tappelant  arait  raison  il  est  k  peine  une  p6nalit6 
rdaiSs  le  Code  Municipal  et  leg  aatrea  actes  de  police  bob* 
meiitionn^B  dapa  laquelle  il  u'y  aurait  pas  lien  i  Svoca- 
tion.  II  snffirdit  an  d6fendenr  de  dire  qn'il  avait.  droit 
de  faire  ce  qn'il  a  fait,  on  d'omettre  de  faire  ce  qn'ou  Ini 
demande  parce  qne  le  rdglement  est  nnl  on  que  la  loi 
est  inconstitntionnelle,  qn'il  entend  faire  la  mAme  chose 
a  I'ayeniT,  qne  partaut  ses  droits  fntinrs  sont  en  qnestion 
et  en  danger.  De  Id,  snivant  la  pr6tention  de  I'appelant, 
il  r^snlterait  forc6ment  nne  6voi!ation  et  ni)  procifts  eu 
Conr  Snp6rienre.  .  M^ '' 

Tel  serait  le  cas  d'nne  ponrsnite  ponr  fflfpigence  d'en* 
tretenir  nn  trottoir  on  d'enlever  la  neige: 
/  he  rdsnltat  parait  d6sastrenx  et  Men  certa,inemeni  eu 
dehors  des  pr^risions  de  cenx  qui  out  T6dig6  les  lois 
mnnicipales  et  de  police. 

II  est  vrai  que  cette  derni^re  raison  n'en  est  qn'nne 
d'inconvdnient,  mais  elle  doit  6tre  indiqn6e  ponr  montrer 
on  pionrrait  nous-condnire  I'adoption  des  moyens  de  I'ap- 
pelant. 

A  tout  6venenient,  elle  est  suffisante  ponr  m'engager  a 
appliquer  strictement  le  texte  de  J'article  et  d  renvoyer 
I'appel  dans  le  cas  ou  il  n'y  aurait  pas  un  droit  clair  et 
absolnd  revocation. 

Ponr  ces  raisons  et  surtout  parce  que  je  ne  orois  pas  la 
demande  d'6yooation  justiiide  par  le  texte  je  snis  dL'^pi- 
nion  de  renvoyer  I'appel. 

DoRiON,  Ch.  J. :—  ^  "       Zr~ 

'  The  town, of  St.  John's  passed  a  by-law  i^niring  the 
G-rand  Trunk  Company  to  erect  gates  at  street  crossings, 
and  ordering  t%t^|br  every  day  the  company  n^lect  to 
put  up  gates,  they  should  be  liable  to  a  penalty  of  $10. 
The  company  not  having  put  up  gates,  the  town  of  St. 
John's  sued  for  |90  for  nine  days,  penalties  for  default. 
The  action  was  bronght  in  the  Oircnit  Court.  ■  Tha  ootn. 
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WM  rejected  by  the  jadgment  of  ihe  ^Cqurt  below,  and 
the  company  have  appealed  from  th^  judgment  which 
refused  evooation.        ^    \*^  y 

-  The  majority  of  the  Court  think  there  is  no  difficulty 
fhat  the  action  involves  future  rights  :  the  penalty  is  $10 
per  day  for  all  time  to  come.  This  clearly  affects  future 
rights,  and  the  case  comes  within  Art.  1068  of  the  Code 
of  Procedure.  The  jud^ent  will,  therefore^  be  reversed 
with  costs.    . 


.  »■ 


The  judgment  is  as  follows  :— 

"LaOour,  etc 

"Gonsid6iant  qu'ilest  pourvu  par  I'article  1058  du 
Code  de  ProcMur^  qu'un  d6fendeuf  poursuivi  en  Oour  de 
Circuit  k  raison  de  matidres  affectant  des  droits  fhturs 
pent,  avant  de  faire  sa  defense  au  m6rite,  §voquer  la  pour- 
suite  ou  action  etrequ^rir  qu'ille  soit  transfl§r^  k  la  Cour 
Sup^rieure  du  district  pour  y  6tre  entendue  et  jug6e ; 

"  Et  consid6rant  que  la  poursuite  faite  par  Tintimde  est 
pour  recouvrer  des  amendes  au  montant  de  |90  k  raison 
de  $10  par  jour,  pour  avoir  n6glig6  pendant  9  jours  d'6- 
riger  et  d'entretenir  des  barriires  aux  endroits  ou  le  che- 
min  de  la  compagnie  traverse  les  rues  dans  les  limites  de 
la  ville  de  St-Jean,  oonform^ment  &  un  rdglement  pMs6  k 
ceteffet;  ^^^  ' 

"  Et  consid6rant  que  I'obligation  d'6riger  et  d'entretdnir 
des  barridres  dans  les  rues  de  la  ville  k  perp6tuit6,  et  Tim- 
position  d'une  amende  de  $10  pour  chaque  jour  que  la 
compAgnie  n6gligera  d'6riger  et  d'entretenir  ces  barridres 
sont  des  reclamations  qui  affectent  les  droits  futnis  de  la 
compagnie,  et  qu'auz  termes  del' article  1068  du  Code  de 
Proc6dpre  la  compagnie  appelante  avait  le  droit  d'6voquer 
cette  causd  )lla  Oour  Sup6rieure ; 

"  Et  considdrant  qu'il  y  a  errenr  dans  le  jugement  de 
la  Oour  de  premidre  instance,  savoir,  U  Cour  Supferieure 
si6geant  k  StJean,  dans  le  district  d'Iberville,  prononc^ 
le  16  mars  1887,  qui  a  refiis6  revocation  demand6e  par  la 
compagnie  appdante ; 

"Cette  Cour  casae  et  annule  le  dit  jngwrnent  du  16 


man  188?,  et  proc6dant  k  rendre  le  jugement  que  Indite 
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Oour  de  premiere  instontee  aurait  du  rendre,  a4}Qge  et  d6-       »•••'■ 
clare  qu'il  y  a  lieu  k  6yoqaer  la  pr^sen'te  cause  h  la  Cour  ^^-  *%^'  '• 
Sui>6rieuTe,  et  accorde  la  demande  d'6vocation  faite  par  la   ^JS.^ 
oompagnie  appelante,  et  ordonne  que  le  dossier  en  cette 
cause  sera  remis  4  la  Oour  Snp^rieure  pour  le  district 
d'Iberville  pour  y  Atre  proc6d6  k  I'instruption  et  au  juge- 
ment  de  eette  cause  ainsi  que  de  droit ;  et  cette  Oour  con- 
damne  Tintiinde  4  payer  k  la  compagnie  appelante  les  ^ 

d6pens  encourus  snr  cet  appel ;  ceux  enoourus  en  Oottr    — —  - 
de  premiere  instance  r6seryte.    {IH$ientiente  I'hon.  jnge 
Bossis.)"  * 

-  '         Judgment  feversecl 

Paradis  Sc  Quasi,  attorneys  for  appellant. 

BHque  Sf  Twrgeon,  and  Messier,  attorneys  for  respondent. 

(J.  K.)    .       ^ 


m 
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December  21,  1888. 

.Offram  DoBiON.'O.  J.^,  Tbssibb,  Gross,  Bossfi,  Dohebtt,  JJ. 

JLk  COMPAaNIE  DU  OHEMIN  DE  FEB  DE  JONC- 
'/  ■       TION  DB  MONTRfiAL  ET  OHAMPLAIN, 

(Defendant  in  Ckmrt  hehw), 

.  "   '  Appellant; 

.       *  AND 

SfeVfiRE  STE-MARIE,  ' 

i  „.    •  {Plaintifin  Court  b^tSW^y 

Respondent. 

Plmding—Evidence^Arl.  144,  COP.  ^ 

To  on  action  to  recovittLli^  valne  of  a  inare  killed  on  the  defendants' 
line,  the  defendaiits  pleaded  specially  that  the  fences  on  each 
side  oftlieir,  railway  were  good  and  soflSdent ;  that  there  was  no 
r  negligence ;  and  that  they  had  never  been  pat  en  demeurt  with  regard^ 
to  their  fences  being  out  of  order.  This  was  followed  by  a  d^feiue  en 
faU.  In  the  course  of  the  enqutle  there  was  evidence  which  indicated 
that  the  locality  where  the  accident  oocnmd  was  noion  the  defbn* 
danta*  railway  liuetbuV  oa  ttwifraf  the  Grand  Tfuak-Compaay  whteh- 
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controls  the  defendants'  line.    On  defendants'  offering  evidence  on 
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this  point,  the  <  !ourt  below  maintained  the  objection  to  the  teatimony  • 
on  the  ground  that  there  was  no  conteatotion  raised  as  to  the  roid 
on  which  the-accidentodcurred.  «  »  we  roaa 

HHu>:-That  the  defendants  having  pleaded  specially,  without  raising 
!!k«-^  °  "  ^  **•*•'  ownership  of  the  road,  the  plaintiflf  w«i  not 
M^t '°  P™*«fe  truth  of  an  allegaUon  which  h^  not  been  spe- 

«»"y  denied,  and  which  must  be  taken  as  admittfdT 

,    '♦■•■■  ■ 

The  appeal  was  from  a  judgment  of  the  Superior  Court, 
£^  Montreal  (jETrfi,  J.),  Sept.  1,  1887,  condemning  the  ap- 
pellants to  pay  1160,  as  the  value  of  a  mare  killed  on 
their  track  in  the  parish  of  St.  R6mi. 

The  judgment  was  as  follows  :-- 

"LaCour,  etc 

"  Attendu  que  le  demandeur,  proprifitaire  d'une  torre 
travers6e  par  la  voie  ferrfep  de  la  cK>mpagnie  dfefenderesse 
en  la  paroisse  de  St-R6mi,  s^  pourvoit  en  dommages 
contre  ladite  compagnie  k  raison  de  la  perte  d'une  jiiment 
de  la  valeur  de  $160.  lui  appartenant,  tu6e  par  un  engin 
de  la  compagnie,  le  14  aout  1886,  sur  la  dite  voie  ferr§e, 
ou  elle  avait  passde  du  pare  ou  elle  6tait  fenue  par  suite 
dumauvais  6tat  de  la  cldture  de  la  compagnie  dffende- 
resse,  qui  malgr6  de  frfiquentes  mises  en  demeure,  avait 
n6glig6  d'y  faire  les  reparations  nficessaires ; 

"  Attendu  que  la  dfifenderesse  soutient  qh'elle  n'est  pas 

responsable  del'accident  reprochfi ;  que  ses  clotures  6taient 

bonnes  et  suffisaute*.  et  que  ladite  jument  du  dei^deur 

n  a  4t6  tufee  que  par  la  faute  et  negligence  dn  demandeur 

lui-mftme  qui  avait  I'hibitude  de  la  laisser  errer  sur  la  voie 

*^'!;^  «'  <»"»'  dans  la  circonstance  I'y  a  laissde  aller ;  que 

daiUeursvcette  jument  6tait  vicieuse,  qu'elle  sautait  et 

biisait  habituellement  les  cldtures  de  la  compagnie,  et  ce 

d.  la  connaissance  du  demandeur  qui  ne  s'en  prfioccupait 

pas ;  enfin  que  le  demandeur  n'a  jamais  averti  la  compa- 

guie  que  sea  pldtutes  fus^ent  en  mauvais  ordre  • 

I   1^"®]^^'*  qu'il  est  6tabli  en  preuve  que  la  cloture  de  - 

ladfefenderesse,  le  long  de  la  terre  du  demandeur,  6tait 

en  mauvais  ordce  et  tout-^fait  insuflisante  ptfur  tenir  les 

animaux  avant  j-accident,  cause  de  la  demande;  que  la 

J^ggg«HP'e  avait,  ^t^  notififa^j^B  h  mnia  do  juin  d»  oo 


mauvais  6t«t  de  la  ddture,  qn'elle  avait  promis  par  son 
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employ^  A  ce  pr6po86  de  la  r6paref,  mais  que  cette  pro- 
mea^  n'a  et6  en^uite  ex6cut§e  qu'aprts  ^'accident ;  que  la  o}*„2j|J;5;^ 
jument  du  demandeuV  est  passfee  du  pare  ou  elle  6tilt  sur  sto-An. 
le  obemin  de  la  ddfenderesse,  par  cette  cldtare  en  mauvaia 
ordre,  et  a  6t6  bless^e  par  an  train  de  la  compagnie,  puis 
achey6e  par  un  des  employ^,  vu  que  sa  blessure  la  Ven-  <' 
dait  impropre  k  tout  service  et  qu'elle  a  H6  iroxftie  ainsi 
blessfee  vis-A-vis  de  I'endroit  ou  la  cldture  de  la  d6fende- 
resse  6tait  bris^  et  insnffisante ;' 

"  Attendn  que  la  preuve  tent6e  par  la  d^fenderesse  pour 
contredire  les  faits  ci-dessus  n'est  pas  satisfaisante,  et  n'a 
nuUement  dfitruit  le  fait' capital  de  Tinsuflisance  et  du; 
mauvais  6tat  de  la  cldture,  cause  du  dommage  ; 
'  "  Attendn  que  dans  ces  circonstances,  la  d^fenderetfse 
est  responsable  de.la  perte  6prouv6e  par  le  demandenr;  . 

"  Attendn  que  la  valienr  du  cheval  en  question  est  6ta- 
blie  an  chiffire  de  $160  ;  ^\ 

"  Benvoie  les  exception  et  dfefense  de  la  defendetessei\j 
la  condamne  a  payer  an  demandeur  la  dite  soi^me  de 
♦160,  etc." 

Nov.  20,  1888.]  ' 

G.  Macrae,  Q.  C,  for  the  appellants  :— 

At  the  trial  and  hearing  at  enqme  and  merits,  in  the 
Court  below,  the  Judge  presiding  refused  to  allow  the 
appellants  to  produce  t^nd  file  a  plan,  which  they  tendered, 
shewing  the  precise  locality,  where  the  accident  in  ques- 
tion is  alleged  to  have  occurred,  namely,  on  the  line  be- 
tween St.  R6mi  and  St.  Isidore  stations;  the  plan  alsd 
showing  the  relative  positions  at  and  near  St.  Isidore 
Junction,  of  the  line  of  appellants'  railway,  "The  Mon- 
treal and  Ohamplain  Junction  Bailway,"  and  of  the  line 
of  the  Grand  Trunk  Bail  way,  respectively.  ^ 

The  Judge  presiding  at  enqu&e  and  merits,  in  the  dourt 
below,  also  refused  to  allow  the  appellants  to  adduce 
evidence  to  indicate  and  establish  the  precise  locality    "      — 
where  the  alleged  accident  actually  took  place,  and  to 
show  that  the  same  could  not  have  happened  on  the  line 
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of  the,  GrancLTrunk  Railway  which  runs  in  a  different 

CicdeC.  F.  <U,i;-p^*irtn  / 

JoiMlleo.tto.   <*"®CllOn.  .  ^^_^ 

Sto-M«ri«.       The  appJbllantH  cont^d,  that  had  they^en  allowed  to 
produce  ihe  plan  in  qnestioi),  and  to  adduce  the  evidenc<^ 
which  they  offered,  they  would  have  established  conclu- 
^--v  si  v^y,  that  thejr  line  of  railway  does  not  extend  between 

St.  Isidore  Juiction  an'd  St.  R|nii  Station/but  in  a  dif- 
ferent dir^ion  ;  and  that^tW^  the  line  of  the  Grand 
^ -^  TrunKJ^lway  which  extended  between  these  two  sta- 

tions, and  the  locality  where  the  accident  in  question  had 
^  happened;  and  that  the  collision,  when  the  animaf  in 

'  question  was  struck,  had  occurred  ,with  a  locomotive 

engine  belonging  to,  and  being  driven  on  the  line  of  the 
Grand  Trunk  Railway.       ^    ■ 

Notwithstanding,  however,  tke  objections  made  on  the 
part  of  respondent,  to  the  proauction  of  the  evidence  in 
•<;         question,  it  came  out,  on  the  examination  of  some  of  the 
witnesses,  and  was  conclusively  proved,  that  the  accident 
in  (question  actually  took  place  on  the  line  of  the  Grand 
Trunk  Railway,  between  St.  R6mi  Station  and  St.  Isidore 
Junction,  and  not  on   the  line  of  appellants'  railway> 
f  The  lifontreal  and  Champlain  Junction  Railway." 
'  The  appellants  submit,  that  the  respondent  has  not 
established. by  legal  evidence,  that  he  is  the  proprietor-  of 
any  land  adjoining  the  appellants^  railway,  "TheMoii- 
and  Champlain  Junction  Railway,"  nor  has  he  produced 
any  title  deed,  nor  any  title  whatever,  to  any  property  as 
^  belonging  to  him,  adjoining  the  appellants'  railway ;  nor 

has  he  established  any  right  of  action  whatever,  on  his 
part,  against  the  company,  appellants,  in  the  premises. 
JSofitii,  for  the  respondent  :—<• 

Se  voyant  condamni^e  par  la  preuve  faite,  la  compagnie 

appelante  a  cherch6  finalement  &  6chapper  k une  condam-' 

nation  certaine,  en  pr6tendant  que  la  ligne  du  chemin  de 

'    fer  qui  traverse  la  terre  de  Tintimfi  n'appartenut  pas  k  la 

'"     compagnie  appelante,  mais  ii  la  compagnie  du   Grand 

,Tronc.    La  compagnie  appelante  est  sous  le  oontrdle  du 

Grand  Tronc,  en  vertu  d'arrangementa  Htfttn<:RiTPB    nQ*»e_ 

'~'       ligne  bJfurque  k  St.  Isidore,  paroisse  voinne  de  St.  R£mi. 
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L'sppelante  a  oherclii  4  6tablir  par  tm  t6moin,  que  Tem- 
branohement  qui  passe  k  St-R6mi,  n'appartient  pas  k  la^^jj^ij^^j* 
comift^ie  du  chemin  de  fer  de  Jonotion  de  Montr^l  et    8t«-£ri« 
Ohamplain,  mais  bien  k  celle  da  Grand  Trono  qni'cbiitrdle 
et  administre  lea  d^nx  lignes.  , 

La  Oonr  SQp6rienre  n'a  pr£t6  ancane  attention  d  cetto 
pretention,  et  le  jugement  ne  la  me.ntionne  pas  ;  elle  a  en 
raison  d'en  agir  ainsi.  En  effet,  Tappelafite,  dans  ses  plai- 
doyers,  a  admis  formellenfent,  que  U  ligne  du  chemin  de 
fer  qui  traverse  la  terre  de  I'intim^,  lui  appartient ;  elle  a 
plaid6  que  ses  cldtures,  le  long  de  la  terre  de  Tintimd, 
^taient  en  bon  6tat,  et  qn'elle  n'6tait  pas  en  faute,  qa»  le 
cheval  de  I'intimg  avait  6t6  tu6  pour  les  raisons  dfsjk  laeS' 
tionn6es.  Elle  ne  i)ouvait  done  pas  dtre  admise  k  changer 
son  plaidoyer,  jwur  6chapper  k  une  condamnation  pei-  ^ 
taine  ^r  la  tangente,  d'autant  plus  qu'il  n'est  pas  certil^ 
si  la  ligne  qui  passe  k  St-R6mi  appartient  plutdt  au  Grand  ' 
TVonc  qn'ft  la  compagnie  appelante. 

Bossfi,  J.  (tUsB.)  :— 

iL'action  est  port6e  pour  le  recouvrement  d'nne  somme 
d^  #160,  valeur  all6gu6e  d'un  coeval  appartenant  k  Ste- 
Marie,  et  qu'il  alUgue  avoir  6t6  tu6  par-ttn  des  convois 
ddlii.  compagnie  d6fenderesse  dans  le  cours  du  mois  d'ao&t     ' 
1886,  H  par  la  faute  de  la  d^fenderesse. 

L'action  iSUigpie  sp^ialement  que;les  cldtures  bordant 
la  voie  et  la  s6paraQ't  de  la  terre  du  demandeur  6taient  k 
la  charge  de  la  com^ligme,  et  que  malgr6  des  misefl  en 
demenre  r6it6r6es  de  les  r^pa^er  et.  mettre  en  bon  ordre  la 
d6fenderesse  avait  tonjours  n^glig^  de  le  faire  et  que  I'ac* 
cident  6tait  d&  k  ce  mauvais  6tat  des" clotures. 

A  cette  action  la  d6fenderesse  opi>osa  nii«kd6n6gation 
g6n6rale  et  xta  plaidoyer ; 

•  "Thftatthe  times  in  the  plaintiff's  declaration  m^o 
"  tioned,  ao^  more  especially  on  or  about  the  14th  day  of 
"  August  how  IfUBt  past  (1886),  there  were  good  and  suf- 
'*  ficient  fences  wherever  required,  oh-  each  side  of  the 


"defendants'  railway,  iu  the  said  j^arish  of  St-B^i,  and 
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"*»•  "  the  Hftid  fences  were  kept  iu  good  and  Bufficiont  order 
*!ftl.2ftoi.''.,^"«ndTepair; 
8U-&H*  "That  on  or  about  the  said  14th  day  of  August  (1886), 
"  the  said  fences  were  in  such  good  and  sufficient  order 
"and  condition  as  to  render  it  impossible  for  horses  or 
"  cattle  to  pass  over  or  through  them,  or  to  enter,  from 
"  the  adjoining  farms  or  properties,  upon  the  said  railway, 
"  unless  the  said  fences  were  purposely,  designedly,  or 
"  maliciously  broken,  removed,  taken  down  or  opened'; 

"  That  if  any  mare  belongin|f  to  the  plaintiff  was  killed 
"  us  pretended  by  plaintiff,  it  w^s  owing  entirely  to  the 
"  gross  and  culpable  cat^elessness  dnd  negligence  and  the 
"  default  of  the  plaintiff  himself  in  allowing  his  said  mare 
"  to  stray  and  wander  about  and  be  at  large,  and  in  not 
"  taking  propltr  care  and  precaution  to  prevent  her  from 
"  going  upon  the  said  railway,  where  she  was  at  the  time 
"  trespassing  against  the  will  of  the  defendants,  who  used 
"every  proper- precaution  to  keep  off,  .horses  and  cattle  ^ 
"  from  their  said  railway  ;  •  ■;  "  *   |  ' 

"And  the  said  defendants  intbreovtsri  say: — ^That  tht^ 
^  "said  plaintiff  in  allowing  (>te  h^; finally  did)  his  said 
"  mare  to  stray  and  wander  abobt  and  be  at  large,  acted 
"  contrary  to,  and  in  direct  violation  of  the  law ;  and 
"  that  he,  thereby,  contributed  to  and  caused*the  alleged 
"  accident  to  his  said  mare,  which  accident  would  not 
"  have  happeiied  if  he,  plaintiff,  had  taken  due  and  proper 
"  care  and  diligence  to  prevent  and  keep  his  said  mare 
,   "  from  straying  and  being  at  large ;  •  ^        ^ 

"  And  the  said  defendants  further  say  :— That  the  mare  ^. 
"in  question  was  a  vicious,  troublesome  and  breachy 
~  "  animal,  and  \\  the  habit  of  jumping  over  and  breaking 
"  down  the  best  constructed  Jfences,  and  this,  to  the 
"  knowledge  of  the  plaintiff  himself,  and  ^hat  the  said 
_  "  mare  and  the  horses  of 'plaintiff  were  in  the  habit  of 
"jumpingover,  removing  and  breaking  down  the  fence 
"  and  fences  of  defendants,  along  their  line  of  railway,  in 
"  the  parish  of  St-R6mi,  notwithstanding  all  the  efforts 
1 "  of  the  defendants  and  of  their  Herriwitii  t^  t 


same:— of  all  which  the  plaintiff  had  full  knowledge 
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"  and  was  well  awata,  but  notwithstanding  which  he       '•» 
"took  no  means  or  proper  precautions  to  prevent  the °i* *,<'■»*• 
'I  same,  but  on  the  contrary  allowed  his  said  mare  knd    LtT' 
"  horses  to  continually  jump  orer,  remove  and  break 
"  down  the  sAid  fences,  and  to  stray  and  wander  about  at 
"  Iwge ; 

"  And  defendants  furthe^siiy  .—That  it  is  not  owing 
"  to  any  fault  or  neglect  of  the  defendants  if  the  plaintiff 
"  has  sustained  any  such  damage  as  he  pretends,  but 
"  which  the  defendants  do  not  admit ; 

"  And  the  said  defendants,  moreover  say  .—That  they, 
"  the  defendants,  were  never  put  en  demeun  by  the  plain-' 
"  tiff  with  regard  to  the  fences  in  question  being  out  of 
II  order  or  insufficient,  nor  were  the  said  defendants  ever 
•|duly  notified  or  called  upon  by  the  plaintiff  to  repair 
"  the  said  fences  or  put  them  in  order ;       ^ 

"  That  by  reason  of  the  premises,  and  by  law,  no  fault 
"or  blame  can  attach  or  be  imputed  to  the  defendants, 
I'  or  to  their  servants  for  or  by  reason  of  the  pretended 
"  killing  of  the  said  mare,  alleged  in  the  plaintiff's  de- 
"  claration;  / 

"Wherefore  the  defendants  pray  that  the  plain^ff's 
"said  action  and  demandehe  hence  dismissed  with  obats/* 
Jusque-li  les  parties  ont  toutes  deux  paru  fttre  sous  Tim- 
pression  que  I'acoident  avait  eu  lien  sur  le  chemin  de  la 
compagnie  dfifenderesse,  et  la  seule  question  discut6e 
fetait  celle  de  sav6ir  a%  y  arait  eu  n^ligence  om  faute  de  . 
la  part  de  quelqu'ua,  et  qui,  du  demandeur  on  de  la 
d^feilderesse  devait  supporter  la  perte. 

II  est  cependanrbon  do  noter  ici  qu'A  pen  de  distance 
de  la  paroisse  de  St-E6mi,  ou  I'acoident  est  arrive,  le  olie- 
min  de  la  dSfenderesse  joint  celui  de  la  compagnie  du 
Qrand-Tronc  et  que  les  convois  de  ces  compagnies  cir- 
oulent  ensuite  sur  la  mdme  voiik: 

%  cau^  a^t6  inscrite  k  I'enquAte  et  M6rite,  et  sur  la 
prenve  dtt  demandeur  il  a  6t6  pr6uv6  que  le  oheval  avait 
6t§  ta6  sur  le  chemin  de  la  ddfenderesse.    Bn  f^t  en  p^ 
^prfetentions  respeotivos  dos  partiet,  telh 
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**■     ■  conaignftes  dani  raotion  et  lea  plaidoyeri,  U  n'^tait  paa 
^wfti^.  mJI*  uAcesaaire  de  faire  pliu. 
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Le  demandour  prouva  de  plaH  qa'A  diveraes  repriaea  il 
avait  doii\and£  k  Saprdme  Baymond,  chuf  de  section,  de 
r6parer  la  cI6tare  de  sa  terre,  qae  Raymond  Ini  avait  pro- 
mis  de  la  faire  riparer  et  qn'une  foil  entre  antrea  en  r6- 
ponae  k  nne  8e  ces  demandes  faites,*  alora  qae>  Raymond 
faisait  nne  viaite  officielle  <  da  chemin,  Raymond  Ini 
avait  donn6  de  la  broche  en  fer  pour  attacher  proviaoire- 
ment  lea  perchea  et  piquets ;  quu  deux  antres  onltiva- 
teurs  Yoisins  s'^taient  adresste  an  m£me  Raymond  ponr 
obtenir  anssi  des  reparations  anx  cldtnrea  dq  leur  terre. 

O'est  dans  9esVoirconstance8  qile  la  prenve  de  la  de- 
mande  ayani  6t4^6clar6e  close,  Supreme  Raymond,  I'un 
des  premiers  t6moins  de  la  d6fense,  a  6t6  entendn  et  a 
d6clar6#tre  dims  I'emploi  n<in  de  la  compagnie  d6fonde- 
resse,  mais  de  la  compagnie  du  Grand-Tronc,  et  que  Wm. 
Armstrong,  autre  t^moin,  dit  Atre  k  I'emploi  du  Grand- 
Tronc  et  que  c'^tait  lui  qui  6tait  le  chauffeur  de  la  loco- 
motive qui  avait  tu4  le  cheval,  et  il  procide  k  racoi^r  de 
quelle  mani^re  Taccident^  6tait  arrivfe. 

Oette  prenve  parait  avoir  tellement  61onu6  les  parties  ■ 
qu'auoune  objection  n'y  a  6t6  faite,  mais  lors^ue  le  len- 
demain,  lors  de  la  reprise  de  rinstruotion  I»d6fendere8su 
qui  avait  dans  Pintervalle  de  rajoumement  fait  preparer 
un  plan  des  lieux  sur  les  indications  foumies  j[)y  Suprdm.e 
Raymond,  voulut  prouver  par  son  inff^nieur,  M.  ^or4, 
qu'en  r6alit6  le  cheval  avait  bik  tu6,  n^^r  son  chemio, 
mais  sur  celui  du  Grand-Tronc,  le  demandenr  s'y  ^^t  ^ 
objects,  a  soutenu  que  cette  preuve  ne  ponv/dt  6tre  admise 
avec  lea  defenses  au  dossier ;  et  son  objection  a  6t6  main- 
tenne  par  la  Gour. '  La  Gour  a  6gal«ment  et  pour  la  ibAine 
raison  refns6  de  permettra  la.  production  du  plan  des 
lieux  pr6par6  par  ring6nieur.  '  « 

Cependant  il  est  asse^  singulier  que  sur  le  t6moignage 
de  Leavy,  riQg6nieqr  de  la  locomotive  qui  a  tn6  le  oheval 
^t  qt^  se  donms  dans  sa  d6p^ition  comme  ing6iiiear  au 
service  du  Grand-Tronc,  11  %  d6crit  la  manidre  dont  I'ac- 
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U  demande  il  •  d6olar4  positivement  que  cm  n'eat  pM  •nt 
le  chemin  de  U  d^fendereMe,   mais  sar  1«  ohemin  de  l»*fc|JJi*'"Ji** 
«»iiipagnie  da  Orand-Trono  que  le  cheval  a  6t6  ta«  et  pat   Z-KL^. 
une  locomotive  apparteuant  an  Orand-Trono. 

AjoutonB  qu'il  est  6tablt  que  Louib  Bonenfant,  Pan  dea 
coiiduoteurs  d'6quipe  dont  il  evt  queation  an  coura  de  la 
preave,  n'j&tait  pan  I'employ^  de  la  d^feudereaae  maia 
I'employ^  du  Qrand-Trotio. 

Ainai  il  eat  clair  qae  aur  des  iiiHtructioiiB  mal  donn^ea     - 

Taction  a  6t6  dirig6e  contre  la  compagnie  d6fenderMBe. 
Que  sar  des  inBtractions'aaBai.  mal  fourniee  la  d6fende- 
reue  a  pris  poar  admis  qae  I'accidenl^  avail  easjiea  aar 
son  chemin,  et  qae  par  uu  malentenda  dont  le  doaaier 
ne  nouB  foarnit  paa  I'explication,  lea  jieax  partiea  aont 
demenrjSea  dans  eette  errear  oommnne  joaqn'A  la  d6poai- 
tion  d'Armatrong  au  oours  de  la  preave  de^a  ddfenae. 

II  eat  6galement  clair  q'ae  le  cheval  a  6te  ta6,  maia  I'a 
6t6  Bur  le  chemin  da  Grand*Tronc,  par  ane  locomotive 
appartenant  k  cette  compagnie  et  condaite  par  Bea  em> 
ployda.  . 

•  Ia  Cour  Sap^rieure,  logique  avec  elle-mAmej,^a'mttin. 
tento  an  m6rite  les  jagements  rendas  lors  de  rinBtraotion 
rejetant  la  preave  offerte  par  la  defense,  et  elle  a  ma!in< 
tena  Taction. 

Les  difenBes  ne  contiennent  pasaneadmiBuon  formelle 
da  fait  qae  Taccident  a  eu  lien  sar  le  chemin  de  la  d6fende-  ' 

reBBe.  ElleB  le  donn^t  peut-dtre  k  entendre  en  invoqaant 
des  nv>yen8  qui  ne  Bauraient  exister  que  si  tel  est  le  cas, 
mais  enfin>TadmiBBion  ne  s'y  trouve  pas  oomme  admission. 
Bile  vaudrait,  ail  a'agissait  de  Tapplfcation  de  Tarticle 
144  du  Code  de  Proo6dnre  Civile,  et  $erait  suffisante  s'il 
n'y  avait  pas  de  preuve  sur  ce  point*  mais  o'est  14  tonte 
la  port6e  que  je  pnisse  lui  donner.  1 
^  En  fait  et  en  prenant  la  preuve  taite  par  la  d6fen< 
derease  sans  objection  de  la  part  de  la  ponrsuite,  comme 
ailBsi  la  preuve  fute  anr  les  transqueiiioQs  poa^  par  le 
demutdeor,  je  trouve  que  le  che^m  sur  lequel  I'ao- 
ddent  est  anriv6  yst  le  chemin  de  fer  du  GTaad-Tronc, 
4lie  la  locomoUveJpTift  tug  le^sRvaFOT^^ 
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de  cett«  <;ompagnifl  coodaite  pAr  d«m  nmplojrte  de  o«tto 
^^^  compagnie,  (f  lie  U  d6fendflr«aM  eat  AtrangAre  A  tonC  otftl' 
et  a'y  a  oontribiiA  en  atftRuna  maniira.    , 

Je  n«i  paia  fermar  \h  y*nx  k  oet  Atat  d«  chtMM  et  «n 
dfthorfl  d'nne  admiaaion  cUirn,  formelle,  ezplio1t»  ot  lA»(ale 
da  fait,  jt^  n«  paia  me  rendro  4  dire  qae  la  d6fund«reaae 
doit  Atre  oondamn^e  A  payer  poor  oe  qa'elle  n'a  paa  fait. 

Toatea  cea  difflcaltte  anraient  «t«  ^vit6ea  a'il  «Tait  M 
lora  de  rinatraction  fait  la  motion  qo-e  la  d^fondefreaat 
ponrait  faire,  maia  noas  aommea  gblif^  de  prendre  le 
doeaier  tel  (}ae  lea  parties^J'ont  fait,  et  entre  lea  d6fenaea 
tellea  qae  faitM^Mar^rflnye,  je  ne  paia  hMter.  Le  joga-. 
ment  me  p«riditdevoir  declarer  qae  Taccident  n'a  paa  eu 
Ilea  aar  le  chemin  d^Ja  d^fendereaae,  en  cona^aende 
qne  Tappel  doit  Atre  mainte^a  et  Taction  renvoy^e,  maia 
le  toat  aana  fraia,  aauf  lea  fraia  d'enqn^te  de  la  demande 
qni  devraient  6tre  pay^a  par  la  compagnje,  {Woe  qae  ai 
elle  ent  plaid^e  vaivant  lea' faita  cette  enqaAte  n'aan^ 
jamaia  6t6  faite. 


DoiKiON,  Oh  J. : — 

The  mi^iority  of  the  Court  are  of  opinion  to  confirm  thb 
jadgment.  The  defendanta  having  pleaded  in  avoidance, 
and  not  having  denied  that  the  accident  occurred  on  their 
road,  the  plaintiff  waa  not  obliged  to  prove  that  the  line 
paaaing  through  hia  land  belonged  to  the  defendanta. 
The  Court  below  excluded  the  evidence  offered  by 
defendanta  on  thia  point'  which  had  not  been  put  in 
iaaue  by  the  pleadinga.  tf  the  eUfemse  m  faiii)ih'4  stood 
alone,  the  plaintiff  would  have  been  obli^ 
proof  ^f'^hjB  fact  thaflwrnare  waa  kill^ 
fendajata'  line ;  but  the  defendanta  having 
ciiilf,  and  not  having  denied  thia,  the  plaintiff  ia  not 
obliged  to  prbve  the  truth  of  allegationa  which  ar«>  not 
As  the  caae  cornea  before  ua,  there  aeema  to  be 
M  to  the  ownerahip  of  the  road ;  but  for  the 
wc^llo  not  think  we  ahould  diaturb  the 
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ToBRANOK.  J„  (in  the  Court  below)N-i-  -    ' 

The  action  was  agaioBt  S.  J.  Briwette,  Wm.  O'Gbady 
and  ThomM  g  Bnlmer.  to  reoover  t4i^»»j  mmnnnt  nj- 


A^m= 


dated  15th  NctTember,  1882. 9^fm^^  BriiMtt«.  ft  O'Qrady 


'*#'■ 


Oouit  OF  Quinif'a  ineR.  fM  .        , 

W«  know  that  railway!  haV«  runninf  afranf«ment.:l;Sf 'J- 
and  it  is  often  thcMo  who  vuw  a  road  whd^  ar«  liable  for    m«-&,t,. 
damage*  under  iuch  cirunmstancea  aa  those  whi«h  are 
disclos«4|^  ii^he  present  case.  '    y    m 

Judgment  confirmed,  Boaa«,  J.,  ditt.         -^    ' 
,  Q- C^  •ttorney  for  appellante.  s^ 

«Wo,  7\|i/A>M,  /kmin  Sr  0<mtn,  attorneys  lor  reapoJi* 
I      '         '  ■  .  -  .  — 

(/.  K.) 

t  - "   ■  ■  '  a- 

^Nov.  20,  1886. 
6Vflm  DoKioN,  Oh./,  Monk,  Raiihay,  Temsiir.  0iioh8.JJ. 
,   JOHN  ORIDIFOBD, 

App«L(«ant; 

THOMAS  0.  BULMKR,  " 

{One  of  the  dtf0n«hHtt  tnhw),     ^ 
f  Hespondint. 

^       *      Action  on '•  fHm"—CoH$ideration. 

Hrld:— Where  a  ton,  mude  to  reprawnt  the  value  of  a  share  in  a  buai- 
J«ik  parchased  by  the  plaintiff,  waa  endoraed  and  tranafened  to  the 
plaintiff  by  the  vendor,  that  the  plaintiff  could  not  aue  the  vendor  on 
tlie  bon  while  at  the  same  time  he  reUioed  the  share  aoqoirad  by 
him  in  the  buaineas,  which  was  npreaerited  by  the  6<m. 

Appeal  from  a  Judgment  of  the  Superior  Oourt,  Montreal 
(ToRBANOi,  J.),  Nov.  16, 1884. 
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,'^  ' ,  "'v     - :•■■*  •'':'  '7~ "■''•.  \.-,  ': 

m\^avo^  bf  "fhomaii  G^^nltner,  and  by  him  endoi 
l)l»intiff. 

Bolmer,  by  a  first  ploA,  set  forth  that  the  bon  wai^given 
to  him  as  ui  acknowledgment  that  his  interest  in  the 
bnsiness  of  Brissette  &  O'Q-rady  was  $4,500 ;  thM  on  the 
2nd  Jannary,  1882,'  he  sold  his  interest  in  the.  bnsiness  to 
plaintiff  for  |1,Q00  and  seven  notes  of  |500  each,  and  at 
the  same  time  transferred  the  bon  to  plaintiff,  to  show 
Bulmer's  interest  in  said  business.  -The  plea  farther jset 
forth  an  action  by  plaintiff  against  Bulraer  to  set  {Mide 
said  sale,  and  the  judgment  in  the  same,  of  date  '29th 
April,  1884,  deciding  that  Bulmer  was  mit  obliged  to  t|ike 
back  his  interest  in  ^aid  business,  and  the  plea  averred 
that  it  was  impossible  for  plaintiff /now  to  recover  the 
amdunt  of  said  bom  while  retaining /the  interest  in  said 
business  represented  by  said  bon.  By  a  second  plea,  Bulmer 
set  forth  that  plaintiff  retaining  his  interest  in  said  busi- 
ness had  received  full  vidne  for  tn6  amount  paid  for  said 
bon,  and  could  not  now  claim  it;  as  had  been  decided  by 
said  judgment.  A  third  plea  alleged  that  the  bon  was  not 
a  negotiable  instrument,  andjiad  not  been  duly  presented 
to  Bulmer  for  payment. 

The  first  and  second' pleas^  should  be  maintained.  The 
Aofi. represents  the  business  acquired  by  plaintiff,  and 
while  retaining  the  business  it  is  impossible  for  him  to 
claim  the  amount  of  the/bon. '  The  action  is  therefore  dis- 
missed. 

The  judgment  of  thi^  Court  b&low  Wi^  as  follows : — 

"  The  Court,  etc..../. 

"  Considering  that  said  defendant  Bnlnfer  hath  faijied  to 
prove  the  allegations' of  his  third  plea ; 

*' Doth  dismiss  me  same : 

"  Considering /further  that  the  bon  declared  upon  by 
plaintiff,  represents  the  business  acquired  l>y  plaintiff 
from  said  Bulmer,  and  it  is  impossibl^'for  pluntiff  while 
retaining  such  business  to  claim  the  amount  of  said  b<m  ; 

"Considering  that  defendabt  Bulmer  hath  proved  the 
■ll^^tions  pf  hjs  fi^t  and  second  pleas  ; 

^'  Doth  maintaiii  the  same  and  dismiss  plaintiff's  action 
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a*  to  said  defendant  Boilmer  with  costs." 
Sept.  16, 1886.J 

Dandurand,  for  the  appellant,  submitted  :— 

lit.  That  there  is  not  chose  jugte  in  the  present"  instance. 

2nd.  That  the  judgment  invoked  never  declared  that 
respondf  ht  held  a  share  or  interest  in  Brissette's  business. 

8rd.Jthat  fespondeiit  having  no  interest  in  Brissette's 
business  oii  the  2nd  of  January,  could  sell  or  transfer 
none  to  appellant.  '^*-:  ' 

.4th.  That  respondent's 'responsibility  could  only  cease 
byappellant-^Teditor  of  Brissette— becoming  the  letter's 
debtor  by  forming  with  him  a  partnership. 

6th.  That  appellant  never  entered  into  partnership  with 
Brissette,  and,  as  holder  of  the  note  sued  for,  nevey  ceased 
to  be  creditor  of  Brissette  and  of  respondent  jointly  and 
severally. 

■Ats'eee^  for  the  respondent  :— 

If  the  Court  comes  to  the  conclusion  that  the  transac- 
tion between  appf^lant  and  res|)ondent  was  not  a  ptir- 
chase  by  appellant  of  the  Ifik  6t  acknowledgment  in 
writing  sued  on  in  this  cause,  but  on  the  contrary  was  the 
purchase  of  respondent's  interest  in  said  machinery  busi- 
iiess  represented  by  said  bon  or  writing,  then  there  can  be 
no  doubt  that  appellant  has  received  full  value  and  con- 
sideration for  the  money  and  notes  transferred  by  him  to 
the  respondent  when  he  received  said  hon. 

It  if  established  that  after  the  sale  by  respondent  to 
appellant,  the  latter  was  continually  at  the  premises  and 
place  of  business  of  the  said  8.  J.  Brissette,  took  anitetive 
I  ^-^  interest  therein,  assisted  in  keeping  the  b^ks  o^  and 
managing  said  buisiness,  had  a  prfvate  drawer  in  the  safe, 
and  acted  in  all  respects  as  a  partner. 

Also,  after  purchasing  Respondent's  intere8l,^ppeliaht 
had  the  policies  of  insurance  made  payable  to  H^^lf,  and 
on  the  occurrence  of  a  fire  in  said  premises,  on  oi^  about 
the  Itth  March,  1888,  received  from  the  insurance  cou^ 
panics  the  sum  of  about  11,800,  and  it  was  <mly  after  the 
fire  that  the  agreements  between  ap|»gUaat  and  Brissetti^ 
were  entered  into.  '  " 
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It  is  remarkable  that  the  Imh  or  acknowledgment  in 
writing,  sued  on,  was  only  protested  on  the  14th  May, 
1884,  or  shortly  after  the  rendering  of  the  judgment  dis- 
missing appellant's  action  by  which  he  attempted  to 
make  respondent  take  back  hin  interest  in  the^^achinery 
business.  i(| 

Respondent  submits  that  the  matters  en  lUige  in  this 
cause  are  chbaes  jugies,  and  could  not  be  again  raised  by 
the  present  action  ;  that  appellant  received  fulLvalue  for 
the  consideration  paid  to  respondent  when  he  received 
•  said  ban ;  that  the  present  action  was  an  after  thought  of 
the  appellant,  and  instituted  after  Jie  had  been  baffled  and 
defeated  in  his  first  action  against  the  respondent. 

Bamsat,  J.  (for  the  Odurt);— 

This  is  an  action  on  a  demand  note  in  the  following 
terms : — 

NoviMBW  16, 1982. 
Good  on  demand,  to  Thoe.  C.  Bulm«r,  for  the  sum  of  four  thousand 
five  hundred  dollars,  with  interest  at  6  per'oentnm  per  annum. 

(Signed),  J.  T.  Bruhottb, 

,  Wm.  CGbady. 

It  was  endorsed  over  by  Bulmer,  now  respondent,  to 
ihe  appellant  (when,  we  don't  know),  but  it  was  protested 
on  the  14th  May,  1884.  The  value  for  which  this  note 
appears  to  have  been  originally  given  to  Bulmer  Was  his 
share  in  a  partnership  with  Brissette,  term^ted  by 
mutual  consent  on  the  15th  April,  J  882.  It  seems  Brissette 
required  means  to  carry  on  the  business  after  Bulmer 
retired,  and  then  the  appellant  appears  t^  have  been 
thought  of.  He  discussed  the  valu;e  of  the  stock  and  busi- 
ness with  Bulmer,  and  thereupon  entered  into  an  agree- 
ment (or  at  least  what  he  subsequently  treats  as  such) 
with  Bnlmer;^  It  also  appears  to  be  admitted  that  Oridi- 
ford paid  the  purchase  money  agreed  upon,  #4,^00,— <»sh 
#1,000  and  seven  horn  or  notes  of  |500  each,  on  the  2nd 
January,  1888.  He  asked  for  a  receipt  in  a  particular 
form,  and  a  receipt  in  precisely  that  form  is  produced  by 
defendant.    After  this  payment  was  made  appellant  took 
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atoqk,  7(h  January,  1888,  and  being  dissatfsfied  with  the 
reanlt,  he  complained  to  defendant,  and  he  offered  amic- 
ably to  settle  the  difficalty,  if  Bnlmer  would  give  badk 
one  of  the  botu  of  1600.  If  not,  appellant  threatened  to 
denonnce  respondent  to  his  partners,  and  to  take  legal 
procoedings  against  him.  It  seems  respondent  was  not 
amenable  to  reason,  and  appellant  executed  both  his 
threats.  The  complaint  to  Mr.  Morton  we  have  before 
us  ;  of  the  legal  proceedings  we  only  know  a  littje ;  but 
that  little  informs  us  that  the  appellant  lost  his  action. 

One  of  respondent's  defences  is  that  all  the  difficulties 
^between  him  and  appellant  were  then  disposed  of,  H^nd  it 
is  chosejugSe  between  them.  This  is  not  established.  The 
action  was  not  on  the  note  now  sued  upon.  Probably, 
the  other  suit  turned  on  the  alleged  deception  to  which 
appellant  had  been  subjected  by  the  statements  of  respon- 
dent, but  with  that  we  have  nothing  to  do  now.  The 
action  is  on  the  note  of  the  l$th  November,  1882.  The  real 
question  is,  was  it  given  for  value  and  what  was  that 
value  ?  Respondent  says  it  had  no  value  after- appellant 
became  the  partner  of  Brissette.  Appellant  says  he  never 
was  a  partner,  and  probably  he  justifies  himself  by  main- 
taining that  he  is  only  endeavoring  to  recoup  himself  for 
what  he  lias  lost  by  the  alleged  misstatements  of  respon- 
dent. > 

The  view  taken  by  the  Court  below  was  that  appellant 
became  the  partner  of  Brissette,  and  4;hat  then  appellant 
had  full  value  for  the  note.  We  think  this  view  is  cor- 
rect. There  can  be  no  doubt  that  if  Gridiford  became  a 
partner  of  Brissette  in  the  place  of  Bulmer,  he  had  no 
claim  on  the  note,  for  we  think  it  is  beyond  dispute  that 
this  note,  for  which^no  value  was  expressed,  was  given 
as  a  settlement  of  BuKmer's  rights  in  the  Brissette  concern. 
Again,  we  think  that  he  did  become  a  partner,  and  thi^t 
this  is  proved  by  the  very  means  he  and  Brissette  took  to 
conceal  it.  Why  the  lease  of  Gridiford's  services  to  manage 
and  control  the  office,  to  collect  and  employ  others  to  help 
him,  coupled  with  a  half  share  in  the  businesa,  unlesiB  Jie 
was  a  partner,  and  one  in  a  conuiunding  position  ?   Wh^ 
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the  trfinsfer  of  the  policies  of  idsanutce  to  him  ?  Farther, 
why  did  he  give  the  |1,000«  cash  on  thA  2nd  luinary, 
1888,  «nd  the  seven  'bom  to  Bnlmer,  if  he  had  a  right  to 
claim  from  him  this  #4,600  demand  note  ?  The  thing  is 
too  clear  for  hesitation.  There  is  another  small  point  of 
some  significance  though  not  ^sential.  Gridiford  has, 
out  of  the  policies  and  otherwise,  got  Ijack  41  his  money 
save  #112.78.  / 

Judgment  confirmed. 
^^  Jqseph  4*  Dandurand,  attorneys  for  appellant/ . • 

j^i^ton/ 4* '^'^'^i  Attorneys  tor  respondent.    ■ 
(J.  K.)  ? 


■     0  »  \     November  ^7,  1986. 

Coram  Dorion,  Ch.  J.,.Monk,  Ramsay,  Tessieb,  Baby,  JJ. 
OEOBGE  C.  STEPHEN, 

.     {InUrwiumt  in  Court  bOow), 

\  «  ApPELLiJNT; 

'  ,  \    ■     .  ■       AND     .  ■  •  ■•  ■    . 

CHARLES  HAGAE, 

(Petitioner  and  opposant  below), 

Rbsfondsnt. 

Judgment  obtained  m  fraud  of  credUors— Insolvent  Act— Sale 
enbloc— Notice— Prescription— Intervention. 

.Tolm  Stephen,  in  1866,  became  an  inaolvent  under  the  Insolvent  Act  <rf 
1864.  The  prind^l  asset  was  the  share  to  which  he  wonld  become 
entitled  on  the  division  of  his  deceased  father's  estate,  which  division 
was  not  to  take  fdaoe  until  the  youngest  child  became  of  age  (in  1881). 
In  the  meantime  thle  insolvent's  share  of  the  revennes  accumulated' 
in  tlie  hands  of  the  executors,  and  was  at  the  disposal  of  his  assignee, 
but  was  not  claimed  by  him,  and  remained  in  the  hands  of  the- 
executors.  John  Stephen  obtained  liis  disebaige.  and  long  after- 
wards, in  1870,  made  an  ofier  often  cents  on  the  dollar  fbr  his  estate. 
This  offer  amounted  to  about  $8,000.    At  this  time  there  was  nearly 
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double  tliAt  amount  of  aoornfld  ravenuM  in  the  hande  of  the  ezecn- 
tors.  The  oAr  wm  eocepted  by  •  reeolaUon  of  craditora  at  a  meeting 
which  WM  called  without  epeoifying  the  object  in  the  Notice  thereof,' 
and  ci<lklitora  who  were  themaelvee  insolvent  attended  and  voted- 
An  order  of  the  Ihaolvent  Court  was  obtained  on  the  17th  April,  1879, 
ordering  the  assignee  to  carry  out  the  resolution,  and  the  estate  was 
theii  re-conveyed  to  John  Stephen,  who  paid' the  ten  cents  out  of  the 
aocuinulated  revenues,  and  retained  the  surplus.  He  subsequently, 
in  1881,  sold  his  share  of  liis  father's  real  estate  to  his  brother  George 
( \  Stephen,  the  appellant,  for  $6,00a  On  afietition  by  a  creditor  to 
the  Insolvent  Court  to  revoke  the  judgment  of  17th  April,  1879,  an 

"  liaving  been  obtained  fraudulently,  the  assignee  not  having  disclosed 
the.troe  position  of  the  estate : 
Hbij>:— 1.  That  the  Insolvent  Court  hkd  jurisdiction  to  entertain  the 
petition  and  revolte  the  judgment  of  17th  April,  1879,  and  that  an 
action  at  law  to  set  aside  the  sale  of  the  estate  was  not  necessary. 

2.  That  the  prescription  of  one  year  under  Art  1040,  C.V.,  did  not  apply, 
as  John  Stephen,  having  obtained  his  diHcharge  before  he  purchase^.. 
th»  estate,  was  not  a  debtor.         ^  '' 

a  That  the  judgment  of  17th  April,  1879,  should  be  reVoked,tbe  resolu- 
tion ot  creditors  authorising  the  sale  m  bloc  being  illegal,  the  meeting 
not  having  beeq  caltod  in  aocd|^an<)e  with  s.  38  of  the  Ini>olvent  Act 
of  1876,  and  the  assigtaee  having  concealed  the  tnie  position  of  the 
estate.^ 

4.  That  the  interventicm  of  George  C.  Stephen  was  unfounded,  his  pui^ 
chase  of  his  brother^s  share  of  the  real  estate  not  being  impugned  by 
the  present  proceeding. 

The  appeal  was  from  a  judgment  of  the  Insolvent  Ootirt, 
Montreal  (Tobbance,  J.),  December  20, 1884,  setting  aside 
a  jodgUkent  of  the  Insolvent  Oourt,  of  date  April  17> 
1879.  , 
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T?OBBANOB,  J.,  (in  Court  below) : — 

The  petitioner  sought  to  set  aside  a  judgment  of  this 
Ck>urt  of  date  17th  April,  1879,  ordering  the  assignee  to 
carry  out  a  resolution  of  creditors  of  date  1st  April,  1879. 
The  petition  set  ibrth  that  petitioner  was  creditor  of  the 
insolvent  estate  of  John  Stephen  to  the  amount  of  $1,087.68; 
that  the  insolvent  made  an  assignment  in  1865  under  the 
Insolvent  Act  of  1864 ;  that  Thomas  S.  Brown,  Esq.,  was 
first  assignee,  and  was  replaced  in  1875  by  John  Fair, 
Bsq.,  who  acted  since ;  that  at  a  meeting  of  creditors,  on 
Ist  April,  1879,  it  was  agreed  to  accept  the  offer  of  the 
insolvent  for  the  purchase  of  the  estate  at  10  cents  in  the 
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doUar  on  proved  claims  unsecured;  that  the  assignee 
refused  to  carry  out  the  resolution  of  1st  April,  and  the 
insolvent  petitioned  the  Court  for  an  order  upon  the 
assignee  to  carry  out  the  resolution,  and  the  order  was 
given  17th  April,  18t9;  that  on  the  19th  May,  1879,  John 
Fair  acknowledged  to  have  received  from  the  insolvent  " 
#2,981.68,  being  10  cents  in  the  dollar,  and  transferred 
the  estate  to  John  Stephen.  It  then  consisted  of  16,697.60, 
then'  in  the  hands  of  William  Darling  and  JohA  Whyte, 
ezecutorH,  ptcyahle  On  demand,  as  the  assignee  and  insol* 

vent  knew.  -  '  . . 

The  trauHfer  by  the  assignee  to  the  insolvent  was  paid 
.out  of  the  $5,697.60,  which  was  first  paid  by  the  execu- 
tors to  the  ai^signee;  this  sum   represented   balance  of  « 
revenue  and  interest  from  insc^ vent's  share  in  his  father's 
estate,  the  capital  being  only  payable  in  January,  1881, 
and  more  than  flO.OOO,  so  that  John  Stephen  got  what 
was  wor*h  more  than    #16,000  for  $8,187;    that    said 
assignee,  in  answer  to  the  petition  of  insolvent,  did  notr 
inform  the  Court  what  were  the  real  objecti<^ns  to  t  the 
petition,  but  left  it  to  the  Court  to  decide,  cbnsidering 
that   no   property  had  come  into  his  hands  ;   that  said 
assignee  was  aware  that  the  meeting  of  1st  April,  1879, 
was' not  called  for  the  purpose  of  Helling  the  estate  en  bloc, 
but  said  ilssignee  did  not  call  the  attention  of  tile  Court 
to  insufficiency  of  notice  calling  said  meeting,;  that  tlje 
meeting  of  1st  April,  4879,  was  not  attended  by  bond  fide 
crejlitors  of  insolvent,  except  your  petitioner,  who  voted 
a^nst  said  resolution;  that  said  insolvent  represented 
to  the  creditors  that  the  estate  had  no  assets,  and  that  his 
•  share  would  go  to  his  brother  and  sister  if  he  should  die 
before  the  youngest  became  of  age,  said  insolvent  further 
concealing  the  fact  that  there  was  then  $6,69760  in  cash 
in  the  hands  of  the  executors,  obtainable  on  demand ;  thai  j^ 
it  was  only  within  six  months  that  the  petitioner  knew\| 
of  the  existence  of  this  sum  of  $6,697.60  and  that  the* 
assignee  had  refused  to  carry  out  the  resolution  ;  that  the     f^ 
resolution  of  1st  April  wi«  null,  1.  Because  a  sale  en  Uoc 
coi^ld  not  take  place  under  the  Act  of  1864.    2  Because 
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the  proper  notice  had  not  been  given  in  the  CMkada  Oatttte ; 
that  those  voting  had  no  right  to  vote  except  himself. 
Wherefore  the  petition  prayed  that  the  judgment  of  date 
VJtW  A|^ril,  18t9,  be  set  aside,  also  the  tranHfer  by  the 
assignee  to  John  Stephen,  of  19th  May,  1A79,  and  all  pro- 
ceedings connected  therewith,  as  frandalei}t,  illegal,  irre> 
gnlar,  null  and  void. 
This  petition  was  served  upon  the  insolvent  and  upon 

\..^e  assignee.  The  insolvent  pleaded  a  variety  of  pleas  : 
1.  That  the  reconrse  of  opposant  was  jiot*by  opposition 
bat  by  direct  action.  2.  That  John  Stephen  had  been 
"^diicharged  in  1872  (April  80th),  aflil  the  assignee  on  the 
10th  September,  1888,  and  the  Oonrt  in  insolvency  had 
no  longer  any  jurisdiction.  8.  That  the  assignee  being 
discharged,  the  creditors  were  not  represented  here.  4. 
That  the  transfer  could  not  be  annulled  without  the  reso- 
lutioii,  and  there  was  no  demand  to  Itnnul  the  resolution. 
5.  That  opposant  was  not  a  creditor.  6.  That  opposant 
had  not  oppwed  the  transfer,  and  had  received  his  part  of 
the  dividend  without  opposition  or  reserve.  7.  That  oppo* 
sant  was  Apr^enom  of  William  Darling,  who  was  party 
to  all  the  proceedings.  8.  That  more  than  a  year  had 
elapsed  between  the  knowledge;  obtaihed  by  opposant  of 
the  will  of  John  Stephen,  the  father;  aiad  the  filing  of  the 
opposition.  9.  General  issue.  The|u»ignee  pleaded  in 
substance  to  the  same  effect. 

George  C.  Stephen,  the  brothei*  of  the  insolvent,  inter- 
vened to  protect  his  interests,  on  the  ground  that  he  had 

»  acquired  ^on  the  25th  April,  ,1881,  the  rights,  of  John 
Stepheh.  * 

1  do  hot  find  that  jurisdiction  is  takein  away  from  this 
Oourt^by  the  repeal  of  the  Insolvent  Act,  1876,  by  48  Vic, 
c.  1.^  This  case  began  before,  and  the  proviso  Applies. 
Mto  the  assignee,  hd  had  not  been  discharged  before  this 

^^^tition  was  presented.  As  t^  the  insolvent,  his  discharge 

/  does  not  affect  this  proceeding,  which  is  merely  to  get 
back  the  estate.  As  to  the  creditors,  they  have  nothing  to 
lose  and  would  only  gain,  and  need  not  therefore.be  im- 
pleadodi  >  As  to- third  pai^es,  the  only  one  affected  is 
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Oeorgf  C.  Stephen,  and  he  haa  intervened.  Again,  the 
Oonrt  finds  the  demand  to  be  regular,  and  it  covers  all 
the  proceedings  from  the  Ist  April,  1879,  inolnsive,  and 
of  coarse  the  resolution  of  that  date.  As  to  the  judgment 
of  t7th  April,  1879,  the  Court  agrees  with  the  opposant 
that  this  Judgment^  is  not  one  to  which  the  authority  of 
chose  jugie  can  apply.  80  Demolombe,  N.  286  ;  6  Larom* 
bidre,  O.N.  1851,  N.  12.  Besides,  chose  jug^w  not  pleaded. 
This  was  a  judgment  ex  parte  to  which  opposant  was  nbt 
a  party. 

Another  objection  of  the  parties  impleaded  is  the  plea 
of  prescription.  The  Court  agrees  with  the  opposant  that 
Art.  1040,  C  C,  does  not  apply.  This  is  not  the  case  of 
(creditors  attacking  the  fraudulent  act  of  a  debtor.  John 
Stephen  was  no  longer  debtor,  and  the  relation  of  debtor 
and  creditor  did  not  exist. 

Looking,  then,  at  the  proceedings   preceding  the  j|dg» 
ment  of  17th  April,  the  Court  finds  the  notice  for  the 
meeting  of  1st  April  insufficient.    It  does  not  say  a  word 
as  to  the  sale  en  bloc.    This  is  fatal.    Further,  the  persons 
present  were  not  bond  fide  creditors  or  their   represen- 
tatives, except  opposant  who  opposed  the  sale.     Next, 
the  transaction  itself,  selling  the  estate  worth  #15,000 
more  or  less  for  a  consideration  of  |8,187 .  74,  was  of 
a  most   remarkable   and    fraudulent    character.      It  '  is 
a  fact  that  |8, 137.74   were   paid  by  John    Stephen    to 
the   assignee  out  of  the  sum  of  $5,697.66,   which,    by 
means    of   the  order   of   the   assignee,    John   Stephen 
received  IVom  the  executors.  Darling  and  Whyte.   As  Mr. 
Barnard,  Q.  C,  counsel  for  petitioner,  sti:ongly  puts  it :  / 
The  fraud  consists  in  this,  that  the  creditors  were  not  made 
aware  that  the  10  («nts  which  they  were  taking  in  pay- 
ment,for  the  re-couveyance  they  were  making,  was  iustu- 
ally  coming  out  of  their  own  monies,  and  was  only  abont 
one-half  of  the  sum  which  was  practically  in  the  hands  of 
the  assignee.  They  were  given  to  understand  that  th^  10 
<;ent8  were  advanced  by  the  friends  of  John  Stephen, 
who,  taking  pity  on  him,  wished  to  give  him  ft  start; 
John  McLachlan  did  give  a  cheque  for  the  $8,187.74,  artf 
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he  were  advancing  the  amount  oat  of  hia  own  means,  bat       ^"^ ' 
the  uheqae  was  never  UMed.     The  $8,187.74  waa  paid  oat     hu^^m 
of  the  i$^1M.     In  ooni^liiaion,  the  charge  ai^aiaat  the      '**^'-* 
opposant  of  knowledge  and  acqniettcenue  it  not  made  out 
The  oonclaaious  taken  by  him  aru  granted. 

The  judgment  of  the  Oourt  below  was  aa  follows : — 

*'  The  Oourt,  etc......  * 

"  Oonsidering  that  the  jnrisditition  of  this  Oourt  has 
not  been  '  taken  away  in  this  matter  by  the  repeal  of  the 
Insolvent  Act  of  1876,  by  48  Vic.  cap.  1,  (Canada) ; 

"  Considering  that  the  demand  of  the  opposant  is  regu- 
lar and  covers  all  the  proceedings  in  question  from,  1st     ^  ^^ 
April,  1879,  inclusive ;  -     . 

"  Considering  thtift  the  judgment  of  the  17th  day  of 
April,  1879,  should  not  be  binding  upon  opposant ; 

"  Considering  that  the  preHcription  invoked  under  the 
Civil  4l!ode  Art.  1040,  does  not  apply  to  the  priasent  case ; 

"  Oonsidering  that  the  notice  in  the  C^mada  Oaze//«  call- 
ing the  meeting  of  1st  Aprils  1879,  was  irregular,  and  was 
not  for  the  sale  of  the  estate  en  bloc  as  required  by  the 
section  of  the  Insolvent  Act,  1876; 

"  Considering  that  the  creditors  of  the  insolvent  were 
not  represented  at  said  meeting,  except  by  the  opposant ; 

"  Oonsidering  that  the  price  of  the  transfer  of.  date  the 
I9th  day  of  May,  1879,  namely  #8,187.00,  was  paid  out  of 
the  moneys  of  the  creditors,  namely,  16,697.60,  to  the 
knowl^ge  of  the  assignee  and  naid  John  Stephen  ; 

"  Seeing  that  there  is-  no  proof  made  of  the  knowledge 
or  acquiescence  of  opposant ;  "^^-v;^ 

"'  I)oth  overule  and  dismiss  the  pleas  of  saidi-John  Ste-  \ 
phen  and  John  Fair,  and  the  intervention  of  George  Chas.        ^^ 
Stephen,  and  gnni  the  conclusions  of  opposant;  in  con- 
sequence doth  set  aside  the  judgment  of  the  17  th  day  of 
April,  1^79,  ordering  the  said  assignee  to  carry  out  a  cer- 
tain resolntioii  of  the"  creators  of  said  estate,  as  having 
been  o\^tained  fraudulently  by  the  said  John  Stephen, 
and  by  reason  of  the  reticence  of  the  said  John  Fur ;  and 
doth  further  set  as|de  the  said  transfer' by  the  said  John  ^-~  ~^ 
Fair  t^  the  said  John  Stephen  of  the  19th  May.  1879,  and 
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•U  the  proceedinga  ooanected  with  th«  Mun«  m  fVaada- 
*^  lent,  illegal,  irregaUr,  null  and  void,  and  plaoe  the  parties 
aa  they  were  befdln*  the  proceedinga  of  tho  lat  day  of 
April,  ld79 ;  reaerving  to  the  a»id  pt^titioner,  opposant, 
hiN«>rt'conr8e  for  ^he  recov<>ry  of  auch  portion  of  the  said 
sum  of  15,697.60,  which  waa  miaapplied  or  paid  unduly 
to  parties  not  entitled  to  payment,  with  costs'of  opposi* 
tioii  and  contestation  thereof  by  aaid  John  Stephen ,  t^nd 
John  Fair,  against' them  severally,  and  of  intervention 
against  the  said  George  Chaa.  Stephen,  whi(;h  costs  a|« 
diMtraits,  etc."  .  "  «v 

The  insolvent  and  the  assignee  did  not  appeal"  tj^m 
thv  above  judgment.    The  intervenant  alone  appealed!^^ 


May  21,  22,  1885.1  i 

Lajtamme,  Q.C.,  and  Lacoste,  Q.C.,  lor  the  appellant  :— 
There  is  not  one  wor^  in  the  eviden(;e  to  show  that  the 
appellant  has  taken  mj  ^art  in  the  pM^^ings  com* 
plained  of  or  acted  in*  bad  faith  when,. fPli  years  after, 
relying  on  a  notarial  deed  of  transfec  ordered  by  the  Court, 
he  bought  from  the  insolvent,  discharged  long  before,  his 
undivided  share  in  real  property  belonging  to  their  father's 
estate,  for  the  sum  of  $5,000  paid  in  cash.  BaxtTltXh  is 
not  even  alleged  against  the  appellant.  He  was  a  minor, 
living  in  Bermuda,  when  the  transfer  of  that  property  to 
the  insolvent  took  place.  He  purchased  it  from  the  insol- 
vent to  put  an  end  to  the  inconvenience  of  indivision,  and 
with  ihe  advice  of  a  Qneen's  counsel,  obtained  upon  a 
statement  of  facts  made  by  Wm.  Darling  himself,  the 
party  now  instigating  this  suit. 

How  could  the  judgment  in  the  Oourt  below  rescind 
the  transfer  made  to  the  insolvent  by  his  creditors,  give 
back  his  property  to  them  by  ordering  "  that  the 'parties 
be  pnt  in  the  same  position  as  they  were  before  snch 
transfer,"  when  that  property  had  been  bought  ainne,  upon 
the  authority  of  a  judgment  of  the  Snpei;ior  Ooart,  by  a 
third  party  in  good  faith,  and  when  the  revocation  of  the- 
Bale  so  made  to  the  appellant  w:af  not  ev^n  prayed  for? 
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The  app4*llMit,  the  most  intfretted  p^rty  to  that  dtHxl  ot 
■•le,  was  not  or«*n  impleaded  by  reapondent. 

Barnard,  QC,  and  B4tgu§,  Q.C.forthe  rnapondeDt :— 
With  regard  to  third  partiuH,  their  poaition  is  what  it 
woald  be  in  an  ordinary  fiction  en  reteiiion  for  fraad.  The 
deed  betwuon  thf  original  partieM  can  be  ntaoinded  in  the 
absence  of  third  partitas,  but  th«  judgment  cannot  bo 
ezecated  againnt  them  until  they  have  biwn  impleaded  by 
a  Rubaeqaent  aition.  In  thia  case  the  only  thirc^  party 
who  can  be  affeotttd  is  0«>orge  C.  Stephen,  and  9i09  hkM 
intervened,  and  it  is  proved  that  when  he  bongKt  h^  kn0W 
all  the  facta,  and  thert'fore  was  not  in  good  faith,  ihe  off 
jection  is  frivolons. 

The  second  objection  of  the  tumtesting'  partiea  is  baaed 
on  prescription.  It  iM  submitted  that  Article  1040  of  the 
Civil  Oode  does  not  apply.  This  is  not  the  case  of  credi- 
torN  attacking  "the  fraudulent  act  of  their  debtor.  The 
deed  attacked  is  the  deed  reconvjBying  the  estate  to  John 
Stephen  himself,  and  as  John  t^ophen  iVas  a  discharged 
debtor,  the  relation  of  creditor  and  debtor  did  not^eveii 
eziat.  The  only  preacription  applicable  to  this  case  is 
that  of  ten  years  under  Art.  2258  O.G. 


^«- 


Ramsay,  J.  (tUu.)  :— 

-\  This  is  a  proceeding  in  insolvency  to  set  aaide  a  judg- 
ment dated  Itth  April,  1879,  ordering  the  assignee  to 
carry  out  a  resolution  of  the  creditors  of  the  insolvent  to 
'  re^assign  to  the  insolvent  John  Stephen,  his  estatej,  for  the 
sum  of  12,981.68  and  the  costs  of  the  assignee,  amoonting/ 
in  ali  to  a  little  over  |8,000.  The  petitioner,  in  substance, 
alleged  that  thesale  was  a  fraudulent  one,  got  ap  toaaaiqt 
the  insolvent,  and  that  at  the  moment  ii»9ra8  made,  Mr. 
Wm.  Darling  had  actually  in  his  hands  $6,697.60  belonging 
to  the  insolvent  estate,  and  that  the  insolvent  had  ezpecta- 
tion(s  of  reoeiving  by  succession  $10,000 — that  all  this 
was  well  known  to  the  parties  agreeing  to  it,  and  that  it 
was  concealed  from  respondent. 

'   the  appellant  intervened,  alleging  tllatWfiallboa^iF 
-      VoulV,  Q.B.  '       » 
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th«  miUtti  in  kcxmI  faith  on  the  judgment  of  thu  Huptfrior 
('ourt  dtwiring  the  Maignne  to  carry  out  tht  rMolution, 
and  that  h«  tannot  b«  troubitMl  in  th«  matter ;  that  th«d«<!i- 
«ion  of  tho  Hu|)«rior  Oourt  bindM  ruii|K>nd«mt,  who  wai  a 
croditor  at  th«  tim«s  and  who  th«n  had  an  opimrtunity  to 
know  all  alwut  Hi«)  matter ;  that  th«ni  in  prmioription  ;  and 
that  lh«  action  nhoitld  havo  hiym  a  dirmt  on«  in  th«  Su- 
perior Oourt  and  not  a  pro<;«flding  in  insdlvency.    The 
ditpotUim  of  th«  judgm«nt  appealed  from  ih  aa  fbllowa : — 
"  Dot^  ovHrrulu  and  diiimifiii  tho  plnaa  of  aaid  John 
Htephon  and  John  Fair,  and  the  intervention  of  George 
Chaa.  Stephen  (the  appellant),  and  gr»ni  the  oonclnaioiit 
of  opjpoeant  in  consequence  ;  doth  set  aiide  the  judgment 
of  thjB  nth  April,  1879,  ordering  the  aaid  assignee  to  carry 
out  a  certain  resolution  of  the^  creditors  of  said  estate,  as 
having  been  obtained  fraudulently  by  the  aaid  John  Ste- 
phen^ .Aid  by  reason  of  the  reticence  of  the  said  John  Faif, 
and  dcffii  further  set  aside  the  said  transfw  ^y  the  said 
John  Fair  to  the  said  John  Stephen  of  the  f9th  Mayi  1879, 
imd  all  the  proceedingN  connected  with  the  same  as  fVau- 
duleut,  illegal,  irregular,  null  and   void,  and  place  the 
parties  as  they  were  before  the  proceedings  of  the  first 
day  of  April,  1879  ;  reserving  to  the  said  petitioner  oppo- 
sant  his  recourse  for  the  recovery  of  such  portion  of  the 
said  sum  of  |6,697.60,  which   was  misapplied  or  paid 
unduly  to  parties  not  entitled  to  payment,  with  costs  of 
opposition  and  conti^station  thereof  by  said  John  Stephen 
and  John  Fair,  against  them  severally,  and  of  iutQf  vention 
"-tigainsl  the  said  Odorge  Chs.  Stephen."  > 

We  are  all  agreed  that  the  judgment  of  the  17th  April, 

.  1879,  was  obtained  by  what  is  called  fraud.  ?t  is,  perhaps, 
not  one  of  those  frauds  that  imply  aiiy  very  great  moral 

,  obliquity.  The  crediton  who  were  tfWare  of  the  trftnsao 
tion,  were  sacrificing  their  own  money  out  of  a  kindly 
feeling  to  the 'insolvent,  but  they  had  no  right  to  gratify 
even  their  good  feelings  at  the  expense  of  others.  As  far, 
then,  as  the  insolvent  himself  and  those  acting  for  the 
estate  are  concerned,  there  caii  be  no  objection  to  thft__ 

judgment  and  they  have  not  appealed.    The  appellant 
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lUndfl  on  a  p«ritt|difrer«iit  footing,  h»  wm  not  *cradi- 
tor  of  th«  mtfttA,  Amf  no  ouh  Ham.  vonturod  to  nay  that  a|)- 
iwllant  ha4l  anything  »<»  <!«>  with   th«  fraud.     II«   may 
havM  had.  bat  of  thia  wo  know  nothing     We  havM,  th«ri». 
fore,  Hrat  to  Mxamine  whuth^r  th»  8ap«<rior  Court  ditting 
in  inaolvmicy  hiyl  juriiidii^tion  over  th«  movahlo  property 
•!onv«y«d  to  another  by  th.«  innolvMnt,  after  hia  eaUte  had 
fieen  reatore^  to  him  under  an  order  of  rourt.  On  thin  point 
Fuvr  if  DttU$ia,  4  Leg.  Newa,  84,  waa  quoted  by  rea|K)ndent. 
If  Fair  Sr  De$ilett  haa  any  bearing  on  thii  eaae,  it  ia  againat 
nwitondent.    What  we  held  in  that  umv  wm,  that  all  th« 
property  of  the  insolvent  in  the  poHMiwaion  or  uuntody  of 
the  aaaignee  muit  be  dealt  with  by  the  iniiolvent  court,  ao 
that  a  person,  not  a  creditor,  «!ould  not  get  at  the  pro- 
perty through  the  assignee  by  the  usual  course  of  law, 
the  ordinary  Jurisdiction  being  taken  away.     This  was  an 
excellent  judgment  under  the  statute,  but  one  that  worked 
great  hardship  in  the  particular  case.     We  are  not  likely 
to  forget  that  decision,   because  we  arrived  at  it  moat 
nnwillinglyl,  and  only  becauHe  we  could  not  help  it.     It 
is  strange  it  should  be  misunderstood  generally,  because 
the  provision  in  question  of  the  Insolvent  Act  has  more 
Ijian  once  been  referred  to,  as  an  illustration  of  the  legis- 
lation necessary  to  take  away  the  ordinary  jurisdiction  of 
the  courts  of  law.  in  contra-distinction  to  legislation  which 
only  directs  another  remedy,  as,  for  instance,  the  statute 
e^blifhing  arbitrations  to  value  expropriations  by  a  mu- 

Jw^^  corporation.  I  think,  therefore,  on  this  point,  that 
there  is  no  jurisdiction  in  the  insolvent  court  over  the 
property  in  the  appellant's  hands.     Jhe  judgment  ap- 

^;>9aled  from  took  Jurisdiction  over  it  knd  recognized  ap- : 
pellant's  right  to  intervene  so  far  as  expressly  to  limit  hia 
rights  in  a  very  peculiar  manner. 

The  next  thing  to  be  considered  is  the  judgment  about 
to  be  rendered.  I  may  say  generally  that  the  Oonrt  is 
not  going  to  affirm  the  judgment  appealed  from.  So  far 
as  I  understand  what  is  to  be  done,  it  is  tliis  :  The  Court 
will  not  affirm  that  the  judge  sitting  in  insolvency  had 

jnrisdiotiou  over  th^  movable  estate  not  in  the  possessiou 
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and  cuBtody  of  the  assignee^  It  ^ill  not  say  that  every 
old  broom  once  in  the  hands  of  the  assignee,  is  to  continue 
for  the  rest  of  time  with  its  movable  character  profoundly 
modified.  Nor  will  it  say  that  Mr.  George  Ghs.  Stephen 
is  to  be  deprived  of  his  property  to  give  it  to  Mr.  Hagar, 
who  has  now  in  his  pocket  a  dividend  paid  out  of  the 
proceeds  of  the  sale  of  this  property  ;  but  I  understand 
that  the  judgment  will  modify  the  judgment  appealed 
from/ only  dismissing  the  appdlant's  intervention  with 
'  costs.  To  this  1  cannot  agree.  It  is  to  say,  virtually,  that 
.ji^pellant  had  no  right  to  intervene  at  all.^becausei  the 
judgment  did  not  and  could  not  touch  him.  On  more 
than  one  occasion  1  have  had  to  oppose  the  allowing  of  in- 
terventions by  this  Court,  where  the  interest  was  of  so 
flimsy  a  nature  as  to  indicate  fin  effort  to  embarrass  the 
course  of  justice,  but  if  a  third  party  has  ever  a  right  to 
intervene,  surely  it  must  be  when  the  foundation  of  his 
title  is  being  attacked.  It  would  neither  have  been  pru- 
dent in  appellant,  nor  fair  dealing  on  his  part  to  have  sat 
quiet  at  the  Court  House  door,  leaving  suitors  to  incur 
great  expense  to- obtain  a  useless  judgment,  for  no  f^e 
person  will  pretend  that  respondent  had  any  other  object 
in  view  than  to  g^  paid  by  the  solvent  appellant.  But 
if  appellant  was  without  right  in  the  Court  below,  cer- 
tainly he  was  ^ot  without  right  in  appeal,  for  he  was  con- 
demned in  the  Court  below  and  he  has  been  absolved  in 
appeal.  .  ,         ; 

On  the  merits,  I  have  no  ''hesitation  in  laying  X  think 
appellant  v^i.  On  the  case  before  us,  that  is  without 
evidence  of  fraud  on  the  part  of  appellant,  it  is  impos- 
sible to  go  behind  the  judgment,  however  ba/^  it  might 
be,  to  trouble  the  hoitafide  holder  for  value.  If  the  pro- 
perty had  been  stolen,  it  tvonld  not  have  altered  themai* 
iei^i  whjijt^7  It  is  not  a  question  o(m  judicata.  Mr.  Hagar's 
prelention  is  neitheir  more  nor  less  than  this,  that  the  sol- 
vent appellant  shall  take  respondent's  place  as  the  credi- 
tor of  the  insolvent  debtor  of  the  latter.  Appellant  has 
Wif  finad  in  coats,  respondent  has  not  baen  other wiae 
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BQccessfal.    It  seems  to  me  this  is  neither  a  satisfactory 
nor  a  legal  result.  .  ^ 

■"•■--.  >i 

DomoN,  Oh.  J. :— 

The  facts  of  this  case  are  somewhat  lengthy,  bnt  the 
question  is  narrowed  down  in  this  Oourt  to  a  mere  ques- 
tion of  costs — whether  the  appellant,  who  did  not  succeed 
in  the  Court  below,  and  who  is  the  only  party  who  com- 
plains of  the  judgment,  should  have  costs.  In  1866,  John 
Stephen  became  insolvent.  There  were  creditors  to  the 
amount  of  about  |29,000.  T.  S.  Brown  was  the  first 
assignee.  The  insolvent  was  supposed  to  have  inheHted 
a  considerable  amount  of  property  from  his  father,  Wm. 
Stephen,  but  there  was  some  difficulty  as  to  whether  that- 
property  would  be  available  to  his  estate'  before  the 
yotingest  child  became  of  age.  Mr.  Brown,  the  assignee, 
obtained  opinions  from  a  number  of  lawyers,  and  the 
result  was,,  it  appeared  that  the  insolvent's  share  could 
not  be  made  available  to  the  creditors  until  the  youngest 
child  became  of  age,  which  would  not  occur  until  1881. 
Jrown  was  snceeeded  as  assignee  by  John  Fair,  and  in 
1879  the  estate  still  remained  unsettled,  although  it  had^ 
been  fourteen  years  in  the  hands  of  the  aspig^ees.  The 
revenues,  meanwl^e,  were  accumulating  in  the  hands  of 
William  Darling  and  John  Whyte,  the  executors  of  the 
will  of  William  Stephen,  father  of  the  insolvent.  In  18t9, 
it  was  ascertained  that*  Darling  and  Whyte  were  willing 
to  pay  about  $6,000  of  accrued  rents  on  the  share  of  John 
Stephen,  the  iiksolvent.  A  friend  of  John  Stephen  went 
round  to  the  creditors,  and  an  'arrangement  was  made 
that  John  Stephen,  by  paying  teiir  cents  on  the  dollar, 
should  get  back  his  estate.  The  ten  cents,  it  may  be  ob- 
served, amounted  to  |2,900,and  there  ii7erethen|6,600  ih 
the  hands  ofHhe  executors.  A  meeting  of  creditors  was 
called  to  giv^  eflBect  to  t^  settlement,  but  the  notice  did 
not  state  that  the  purpose  was  to  authorize  a  sale  of  the 
estate  em  bloc,  as  required  by  a  section  of  the  Insolvent 
Acft  of  ISTfi :  it  merely  stated  that  the  pnrpoae  waa  to  in> 
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the  ordering  vf  the  affairs  of  the  estate  generally.  The 
meeting  was  held  on  the  Ist  April,  18t9.  Three  of  tht^ 
persons  present  were  bankrupt,  and  should  have  been 
represented  by  their  assigneen.  The  only  bdnAfide  creditor 
present  was.Hagar,  the  respondent.  He  objected  to  the 
sale  en  bloc,  but  the  arrangement  was  agreed  to  by  the 
meeting.  The  assignee  Consulted  counsel,  who  advised 
him  not  to  comply  with  the  resolution,  until  an  order  was 
made  by  the  Gourt.  This  was  applied  /or,  and  granted  on 
the  itth  April.  The  ten  cents  were  paid  on  the  19th  May. 
On  that  day  the  |5,697  in  the  hands  of  the  executors. 
Darling  and  Whyte,  were  paid  over  by  them,  and  they 
received  a  discharge,  both  from  the  assignee  and  the  in- 
solvent. The  creditors  were  paid  the  ten  cents  out  of 
their  own  money,  and  John  Stephen  retained  the  balpnce 
of  the  #6,697. 

That  -this  was  a  fraud  npon  the  creditors  we  are  all 
agreed.  Nearly  two  years  afterwards,  Aagar,  having  dis- 
covered that  there«was  a  fraud,  took  proceedings  to  revoke 
the  order  of  17th  April,  1879.  In  the  meantime,  John 
Stephen,  who  had  one-sixth  share  in  hi^  father's  real  estate, 
sold  it  to  Gleorge  G.  Stephen,  his  youngest  brother,  the 
presentZippellant,  for  |&,000.  George  C.  Stephen,  there- 
fore, had  a  considerable  interest  -in  maintaining  the 
arrangement  with  the  creditors.  He  -was  advised  to  inter- 
vene and  support  the  order  of  the  Judge,  and  the  transfer 
of  the  estate  by  the  assignee  to  John  Stephen.  But  the 
title  of  George  G.  Stephen  islaot  questioned  by  the  peti- 
tion. The  judgment  of  the  Gourt  below,  which  we  main- 
tain, declares  the  proceedings  fraudulent,  and  sets  them 
aside ;  but  it  does  not  touch  George  G.  Stephen's  title  to 

.^  real  estate  ptirchased  from  his  brother  J    There  is  no 

i^^ce  that  he  knew  anything  of  the  transactions  con- 
ected  with  the  transfer  of  the  estate  by  the  assignee. 

hy  has  ha  attempted  to  support  themJt    He  fails  ni^n 

t^e  appeal,  and  most  pay  the  costs.    The  appeal  is  dis- 

sed,'but  we  shall  modify  the  terms  of  the  jud^fment  'so 

to  make  it  clear  that  we  decide  nothing^as  tp  the  title 


of  the  appellant. 
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Monk,  J.:—  : 

I  concur  in  the  judgment  as  rendered  by  the  Chief 
Justice,  and  I  may  add  that  I  would  carefully  abstain 
from  expressing  any  opinion  njpon  the  transaction  be- 
tween the  two  brothers.  The  other  transactions — those 
relating  to  the  transfer  of  the  estates-are  entirely  indefen- 
sible and  fraudulent ;  but  I  hi^ve  formed  no  opinion,  and 
I  express  none,  upon  the  legality  or  good  faith  of  the 
transaction  between  the  two  brothers.   — —  — ^— ^f  -  — 

The  judgment  in  appeal  is  as  follows  :— 

"The  Court,  etc...... 

"  Considering  that  the  jurisdiction  of  the  Court  below 
has  not  been  taken  away  in  tli^is  matter  by  the  repeal  of 
the  Insolvent  Act,  1876,  by  48  Vic  cap.  1  (Canada) ; 

"  Considering  that  the  demand  of  the  opposant,  now 
respondent,  is  regular,  and  covers  all  the  proceedings  in 
question  from  Ist  April,  I8t9^  inclusive ; 

"  ConsideiplBg  that  the  judgment  of  the  17th  day  of 
April,  18t9,  should  not  be  binding  upon  opposant,  now 
respondent;  ^ 

"  Considering  that  the  prescription  invoked  under  the 
Civil  Code,  Art.  1040,  does  not  apply  to  the  present  case ; 

"  Considering  that  the  notice  in  the  Canada  Oa^fte, 
calling  the  meeting  of  Ist  April,  1879,  was  irregular,  and 
was  not  for  the  sale  of  the -^estate  en  bloc,  as  required  by 
the  section  of  the  Insolvent  Act,  1876  ;  V 

"  Consider&g  that  the  creditors  of  the  insolvent,  John 
Stephen,  were  not  represented  at  said  meeting,  exce|>t  by 
the  opposanti  now  respondent ;  '     •    , 

"  Considering  that  the  price  of  the  transfer  of  date  the 
19th  day  of  May,  1879,  namely,  #3,187,  was  paid  out  of 
the  monies  of  the  creditors,  namely,  $5,697.60,  to  the 
knowlei^e  of  the  assignee  and  said  <G^rge  Stephen ; 

t  Seeing  that  there  is  no  proof  made  of  the  knowledge 
or  acquiescence  of  opposant,  now  respondent ; 

"And  considering  that  there  is  no  demand  on  the  part^ 
of  the  respondent  Hagar,  to  set  aside  the  deed  of  sale  of 
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Oharles  Stephen  under  said  deed  can  only  be  determined 
when  the  said  deed  of  sale  is  impngned,  and  the  und 
George  Charles  Stephen  is  disturbed  in  the  posseanon  of 
the  property  sold  to  him  un<ier  the  said  deed  of  sale ; 

"The  Court,  adjudicating  on  the  intervention  of  the 
said  appellant,  George  Charles  Stephen,  and  on  his  con- 
testktion  of  the  opposition  of  the  said  respondent,  doth 
dismiss  the  said  intervention  and  contestation  of  the 
appellant,  tmd  also  his  presisnt  appeal,  with  costs,  as  well 
in  the  Court  below  as  in  this  Court;  reserving,  however, 
to  the  said  G^rge  Charles  Stephen  all  rights  which  he 
may  have  tinder  the  sfiid  deed  of  tole  of  the  26th  April, 
1881,  without  abjudicating  as  tojthejmlidity  and  effect  of 
said^eed^  (The  Hon.  Mr.  Justice  Ramsay^  dissenting)."  ' . 
<L     '  '     Judgment  confirmed. 

Idtfkmme,  HinStngtoH,  Lt^amme  gf  iZicikafYl,^  attorneys  for 

^ofnard  c^  Barnard,  Attorneys  for  vmipondeni.     {   ■■> 

.  :''(j.K.)'- V;:        ".  ..  ::y  -:r;::' 


September  20,  1887, 
'Coram  DoBioN,  Ch.  J.,  ^BSSiBit,  Cboss,  Baby,  Church,  JJ. 
MICHAEL  P.  RYAN, 

...       I 

{BtfendaiM  in  Court  below), 

*     AffPRLLANT; 

Dame  MARY  0.  SANCHE  et  vir,  ,  ^ 

{PUunt^s  in  Court  belouf),  ' 

\  .       RBSPOf^DENTsL      / 

■      -■•"■       ■*■■■  -^^    ■■   "'^-    ■  ■;■>■,   , 

Ciuioms  law — SevemUeationybif  importer^  of  goods  retained  at' 
,  forfeited  bgf  collector  of.  eugtoms — Order  for  ddiverjf  to 
j^ntif— Security. 

Hau>:— Where  go(k|s  were  retained  .by  the  collector  of  ctutotns  m  for*   ^ 


Alttd  tVUl«f~tn«  Customs  Act,  188.V<R*'A  th«  tliip«H(6FiiJeriea^l$iiir 
in  the  collector's  hands  by  prooeds  of  revendication,  that  (he  plaln- 
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-      «ff  WM  entitled  to  an  order  for  the  delivery  thereof  only  on  making 

depoait  with  the  collector  of  a  aam  of  money  at  leaat  equal  to  the 

foil  vafue  of'tbe  goodai    v"""^ 
QiMTe,  whether,  pending  a.c^troveriy  between  the  importer  and  the 

Ciutoma  Dei^rtment,  an  action  of  revendication .  wJU  lie  to  reveq- 

dicato  gooda  retained  by  the  collector  a^  forfeited. 
,  SenMe  {per  CaORCH,  J),  that  it  ia  not  competent  for  an  importer  to  adopt 

this  proceeding  under  the  circuniatancea- 

The  appeal  wa«  from  an  interlocutory  judgment  of  the  ; 
Superior  Court,  Montreal  (MA-THiEU,  J),  January  28, 1887, 
ordering  that  the  respondents  (plaintifis),  J.  Z.  D6sor- 
meau  ^  (Jo.,  be  put  in  possession  of  certain  skins  seized  • 
in  the  canse,  upon  furnishing  personal  security. 
The  judgment  appealed  from  was  in  these  tetmi  :— 
"  Ia  Oour  aprds  avoir  entendn  la  demanderesse  par  ses 
avocats  surltia  reqndte  produite  c^jour,  demandant  qn'elle 
soit  mise  en  possession  des  pe&ux  saisies-revendiquies  en 
cette  cause,  afin  de  les  manufacturer  avant  la  fin  de  l?hi- 
ver,  en  par  elle  donnant  caution,  le  d6fendenr  ayant  fait 
d6&ut  de  comparaitre  &  I'audition,  quoique  dAment' ap- 
pel6 ;  examine  la  pr6c6duTe  et  d61ib6r6 ;  j    * 

"  Accorde  la  dite  requdte  et  ordonne  que' la  jdemande- 
resse  soit  mise  en  possession  de  quatre  cents  peaux  saisies- 
reyendiqndes,  en  par' elle  fournissant  les  cautions  offertes, 
^8avoir»  Miff.  P.  *P  Martin,  marchand,  et  J.-Bte.  Renaud, 
fils,  teneur  de  livres,  Ifous  deux  de  Mohtr^al,  qui  gairan- 
tiront  que  la  demanderesse  repr^sentera  la  valeur  des " 
(iites.  peaux,  quand  elle  en  sera  requise  ;  d^pens  r^rv6s." 
By  the  reasons  of  appeal  the  appellant  submitted  >- 
The  goods  in  question  were  duly,  seiz^  by  the  appel- 
lant in  his  capacity  of  collector  of  customs,  at  the  port  of 
Montreal,  as  forfeited  undef  the  Oustoms  Act,  1888,  and 
the  laws  relating  to  the  Customs.  .  It  is  provided  by  the 
Customs  Act,  1888,  and  the  laws  relating  to  the  Customs 
(ft.  S.  oh..  82,  s.  l8t),  in  effect,  that  the  Court  or  judge  can 
only  order  t)id  delivery  of  goods  so  seized  to  the  owner, 
with  the  consent  of  the  collector  at'the  place  where  tKe^ 
things  seised  are,  and  upon  deposit  with  the  collector  in> 
money  of  a  apm  at  least  ^qnal  to  fall  daty  paid  valuB-ttcr- 
be  determined  by  the  collector)  of  the  things  seized,'  and 
.>■";,,;■  //.■■,:4:. .:'.:'.  \  ■     ■    .  ■    ^     .       ■'■ .   . 
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the  t»timated  coatB  qf  the  procee^ininrs.     Personal  eecurity 
was  ingnfficreiit.        "•  ,'>  .  ,' 

Ohui^h,  J.  (for  the  majority  of  tlie  qourtt— 
:  This  is  an  appeal  firom  an  interlocutory  iudtftoeht  raiir 
dere4  on  the  28th  January  last  by  the  Hon.  Mr  Justice 
Ifathieu.  on  the  petition  of  th..  respondents,  whereby 
leave  was  granted  them  to  b«  put  in  possession  of  400 
skins  seized  by  them  by  process  of  reyeftdication.  upon 
their  giving  the  usual  security.  Application  was,  made 
by  the  appellant  to  appejil  from  this  interlocutory  iudg- 
men£  ;  permission  was  jyrranted,  and  the  parties  heard. 

The  plaintiff  in  the  Court  below  alleges  in  her  action 
that  she  imported  into  this  <5ountry  400  deer  skins,  md 
made  entry  of  them  as  Buch.    .The  Customs  authorities  . 
seized  them  as  being  sheep  skins,  and  claimed  that  as 
such  they  were  subject  to  »  duty  of  20  per  cent.,  instead 
of  10  p6r  cent,  which  would  be  the  duty  Had  they  been 
deer  skins.    An  appeal  was  takeh  from  the  decision  of 
the  defendant  to  the  Minister  of  Customs,  who  decided 
that  the  pla^tiffs   might  amend  their  entry,   on*  pay- 
ing 10  per  ce6t^  additional  over  and  aljovethe  10  percent, 
which  the/ had  paid,  and  a  minimum  fine  of  fifty  dollars 
but  that  failing  so  to  do,  the  goods  should  b^  declared 
forfeited  to  the  Crown.    This  the  plaintiffs  (respondents) 
were  unwilling  to  do,  and  after  the  usual  notice  to  the ' 
seizing  officer  of  one  month,  issued  the  seizure  (same  revm- 
<*ca<ioii)  now  th^  subject  of  enquiry. 

The  questions  to  be  decided  are,  was  it  competent  for 
the  respondent  to  issue  a  demande  en  revendicaUfm 
addressed  to  the  defendant  under  the  circumstances 
stated,  and  could  they  accompany  it  by  a  saisie,  and  could 
they  obtain  an  order  for  delivery  to  them  such  as  was 
reJEideredin  this  cause  ?  ' 

It  will  be  observed  that  there  is  no  difficulty  or  dis- 
cussion between  the  parties  as  tb  t^e  factsi 

The  goods  were  goods  being  imported  into  the  country. 
They  had  not  yet  been  surrendered  over  to  ttaMmpoi'i^r, 
They  were  m  the  Customs  warehouse,  and  under  the 
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opei^ation  and  control  of  the  Gustoms  Act,  46  Vic.  caj).  12, 
and  were  the  sabjeft  of  controversy  between  the^importers 
(respondenta)  and  the  Department  of  OastomsA  rep're- 
8ent64  by  the  appellant ;  and  the  controve'ray  wte  based 
»on  the  48th  wsectjon  of  that  Act,  which  is  yom^times 
spoken  of  as  the  "  jNon-correspondenco  clans^ 

The  clause  reads  as  follows 

48.  "  No  entry,  nor  any  warrant  for  th^  landing  of  any 
goo46,  or  for  the  taking  of  any;  goods  out  of  any  ware- 
house (as  hereinafter  provided)  shall  be  deemed  valid, 
unless  the  particulars  bf  the  goods  and  packages  in  such 
ejntry  or  Warrant  correspond  with  the  particulars  of  the 
goods  and  piMskages  purporting^o  be  the  same  in  tbe 
report  of  the  vessel,  or  other  i  eport  (where  any  is  required) 
by  which  the  importation  or  entry  thereof  is  authorised, 
nor  unless  the  ^ods  htfve  been  propjQrly  described  in  such 
entry  by  the  denominations,  and  with  thn  characters  and 
circumstances  Acpording  to  which  such  goods  are  charged 
with  diity  or  n»y  be  imported  ;  and  any  goods  taken  or 
delivered  out  of  any  vessel,  or  "out  of  any  warehouse,  or 
conveyed  into  Canada  beyond  the  port  or  place  of  entry, 
by  virtue  of  any  entry  or  warrant  not .  corresponding 
with  the  facts  in  all  such  respects,  or  not  properly  describ^ 
ing  the  goods,  shall  .^be  deemed  to  -be  goods  landed  or 
tak0n  without, due  entry  thereof,  and  shall  be  seized  and 
forfeit^  ;,«nd  the  collector  or  proi>ev  officer,  after  the 
entry  of  anj^,  goods,  may,  on  sui^icion  of  fraud,  open  and 
examine  any  package  of  such  ^oods,  in  presence  of -two 
or  more  credible  witnesses;  and  if,  upon  examination,  the 
same  are  found'^to  agree  with  the  entries,  they  fihall  be 
re-packed  by  such  collector  or  proper  officer,  at  the  public 
cost,  but  otherwise  they  ahall  be  seized  and' forfeited." 

If  these  goods  were  not  deer  skitas,  but  sheep  skins, -Che 
attempted  entry  of  them  as  deer  skins-  waa  no  entry,  at 
all,  and  they  were  liable  to  forfeiture. 
'  T  assume  from  the  statements  of  |he  respondents  that 
an'appeal  was  taken  under  the  brovi^ions  of  sect.  99  of 
the  Act,  to  the  collector,  and  uadgr  the  other  provi^ 
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218,  219,  220,  221).  by  whom  Jt  was  decided  that  the  duty 
waa  aa  I  have  before  stated,  and  that  the  respondent 
(importer)  should  pay  the  20  per  cent,  demanded,  and  a 
minimum  penalty  of  160. 

To  avoid  the  consequences  of  the  provisions  of  sect. 
221  the  present  suit  was  instituted,  and  as  I  have  said 
the  first  question  to  be  decided  is,  was  such  a  suh  open 
to  the  respondent  ? 
_^I  think  not.  The  goods  were  in  the  hahds  of  the 
Customs  authorities  for  the  purpose  of  being  admitted 
into  the  country  ;  they  were  there  under  the^rasp  of  the 
Customs  law.  That  law  derogates  from  the  ordinary 
light  of  proprietors  to  have  the  corporal  possession  of 
their  property,  and  withholds  it  frbm  them  till  they  have 
complied  with  its  provisioiis.  .,^  , 

This  law  (the  Customs  law)  further  derogates  from  th.* 
civU  law  (sec.  224)  in  so  far  as  it  provides  a  means  of  trial 
and  a  tribunal  distinct  from  and  different  to  that  provided 
in  other  cases,  and.by  the  ordinary  tribunals  ;  and  it  goes 
further,  and  provides  that  over  such  goods  as  have  been 
made  the  subXect  of  such  trial  and  investigation  and 
decision,  the  Minister  of  Customs  shall  have  authority,  if 
his  decision  is  not  acquiesced  in,  and  the  money  which  he 
has  ordered  to  be  paid  is  not  paid,,  he,  the  Minister,  may 
not  alone  forfeit  the  goods,  but  sell  them,  and  dispose  of 
the  proceeds  in  the  manner  provided  by  the  Act. 

If  it  were  competent  for  an  importer  to  adopt  the 
measures  which  hi*\'|(  been  adopted  in7  this  gaso,  all  the 
provisions  of  the  Act  above  quoted  would  be  impracti- 
cable and  illusohr,  and  the  intentions  of  the  Legislature 
in  enacting  as  it  has  done  would  be  set  at  naught ;  "and 
especially  would  the  canon  of  interpretation  laid  dowik  in 
the  concluding  Unes  of  the  4th  section  of  the  Act,  which 
IS  as  follows,  receive  no  meaning  from  the  courts  :— "  All 
"the  terms  and  pWisions  of  this  Act,  or  of  any  such  law 
"  as  Aforesaid,  shall  receive  sudh  fair  rind  liberal  oonstmc. 
"tionand  interpretation  as  will  best  ensure  the  protec- 
'^tion  of  the  revenue  and  the  attainment  of  the  pm>f 
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**  for  which  pit  Act  or  aoch  Uw  wm  mad(\  a<;oordiiig  to 
"  its  true  int<liti,t,  meaning  and/eipirit." 

As  respgcts  the  right  of  the  Ooart  below  to  make  .the 
order  to  perixtiii  seoarity  to  be  gix'en,  ijt  aeema  to  m«  that 
the  genelr|l  aoope  and  provisions  of  the  Act  shovir,   and 
(Specially  fhd   provisions, of  seot."  204  Hhow  that  when 
the  qneafcion  of  whether  goods  are  or  are  liot  forfeited  to 
the  Grov^n,  and   when  the  question  of  permitting  or 
not  permitting  the  owner  to  give  security  for  their  re- 
delivery to  him  can  be  brought  ^iinder  the  notice  of  the 
Oourt,  the  Court  having  jnrisdiction  to  try  th^oa^  may 
order  the  delivery  to  the  owner,  but  only  When  the 
.  owner  has  deposited  such  |  sum  'of  money  vHthf  l^m  as 
he  (the  collector)  shall  determine  is  the  full  valnei(|laty 
>  paid)  of  the  goods  in  question.  \^  '  % 

This  was  not  done  ih  this  case,  and  the  judge,  in  ormr- 
X  ing-  as  he  did,  exceeded  his  powers  and  did  not  conform 
to  the  provisions  of  the  Gustoms  Act. 

I  am  of  opinion  the  judgment  permitting  security  to 

he  given  should  be  vacated,  annulled  and  set  aside  with 

coats  against  the  respondent. 

^     I  would  like  to  add  that  if  it  had  been  shown  that  the 

'  Onstoms  authorities  had  no  jurisdiction  over  the  property, 

.  or  were  acting  colorably  under  the  law,  but  in  violation 

of  its  true  spirit  and  intent,  then  I„  doubt  not  an  owner 

Gourta ;  but  I 
jurisdiction  of  the  officers  is 
denied,  but  simply  their  discretion  or  judgment  impeach- 
ed.   And  I  don't  think  this  can  be  tried  in  that  way. 
She  had  her  recourse  otherwise,  and  should  have  availed 
herself  of  it  either  under  the  Act  or  by  representation 
t^  the  Executive. 
The  judgment  |is  as  follows  :-w  h       V     ^, 

;^e  Court,  etc......  '^ 

Oonaidering  that  the  jndg^ient  appealed  from,  to  wit, 
/the  interlocutory  jnc^pcnent  rendered  by  the  Superior 
'  Courts  at  Montreal,  on  the  isSth  of  January,  188TWd«nithe 
delivery  to  the  female  plaintiflP.  now  reapondent.  nponJimL 
giving  personal  aecurity  to  refnndthe  yalue  thereof  yirhen . 


might  protect  his  rights  through  the  Civi'l 
don't  understand  that  the  jurisdiction  of 
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b«  given  only  on  the  depo.it  with  the  collector  of  X 
torn..  ,n  mon^.  of  a  .um  at  leaat  equal  to  the  fttll  Valde 
of  the  said  four  hundred  .kins  f 

••  Conaidering,  therefore,  that  in  the  nid  inteL 
judgment  of  the  28th  January.  1887.  there  i.  ^ 

revJir  ^^^-^ /«*/«/  ^dy  the  Qu«en  now  here  doth 
reverse  and  .«iiul  theaame;  and  proceeding  to  render 

enT.STt^S"^*'''  '^i  ^-'^  »>«^-  o4ht  to  hat 
render^,  doth  dismiss  w^th  costs  the  petition  of  the 

said  goods,  .jnd  doth  condemn  the  respondent  to  pay  to 
(The  Hon.  Mr.  Justice  Tessier  dissenting)."  V  " 

^Aiu«    .X,  Judgment  reversed. 

466o«<  4.  Campbell,  attorneys  for  appellant 

PoST"'  ^"""'  '''^^rOro.s,  attorneys  for  .^s- 

<j.K.)  ; 
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Coram  Dorion, 


May  87. 1886. 
r>N,  Ch.  J.,  MoNici  RiPusAY,  Orohh,  Baby,  J  J. 
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PIBBRE  fi.  NORMANDBAU.         ^      , 
{D^endant  iH  Court  behno), 

„  .  Appellant  ; 

AND  . 


:    OHARLBS  A.  MoDONNBLL  i^  qual. 


f 


{P/aintif  m  Court  below), 

BiSPONDENT. 


,  nttamentariif  executor — Right  to  potaeuion  of  moveables  of  the 


■^ 


$ucce$ium — Art.  dl8,  C.  C. 


Held  :— That  th«  father  of  minor*,  legatse*  under  a  will,  cannot  exclude 
the  teetamen^y  executor  from  the  poMeaaion  of  the  moveable  pro> 
perty  of  the  auooeaaion,-  even  for  the  dae  of  the  minora. 

The  appeal  was  from  a  judgmetat  of  tjbe  Saperior  Gourt, 
Montreal  (ToriUnob,  J.),  May  81,  1884.  '    . 

Tjbe  respondent,  as  executor  of  the  late  Madame  Nor^ 
mandean,  wife  of  appellant,  issued  a  $aisie  revandicatioH,    ' 

mg  possession  of«  piano,  sewing  machine  and  other 
les  belonging  to  the  deceased.*^ 

The  defence  was  that  the  will  had  been  made  under 
the  influence  of  fraudulent  repr^eiitations  and  improper 
suggestions  by  respondent  and  the  relations  of 'deceased* 
at  a  time  when  she  was  incapable  of  making  a  valid  will ; 
that  the  defendant  (appellant)  had  b«en  appointedrtntor 
to  his  minor  children  and  was  in  possession  of  the  effects, 
in  his  quality  of  tutor. 

The  Oonrt  below  held  that' plaintiff's  tiUe  as  executor 
was  sufficient  to  maintain  his  claim,  to  the  moveables  of 
the  succession  of  Madame  Norman^fu,  and  that  defen- 
dant's  claim  as  tutor  should  no^  conflict  with  or  overrule 
the  same. 

The  judgment  of  the  Oourt  below  was  in  the  following 
"Utrms : —  ■  ^  •        / 
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"('ou«id«Hiig  that  defeudant  hath  failed  to  prov«  that 
th«  appoiiitmont  of  plaintiff  aa  exwmtor  wa«  unduly  auir- 
gtsated  or  iuHuwnced ;  c  , 

"  Coiiddering  that  th^  title  of  plaintiff  ia  aufficUnt  t<» 
maintain  hi.,  claim  for  the  moveable*  of  the  itucceaaion  of 
the  deoea«od  Mrn.  Normandeau.  and  that  the  claim  of 
defendant  ai  tutor,  ahonld  not  oonfliot  with  or  ovArule 
the  aame  ;  ' 

"  Conaidering  that  plaintiff  hath  oalabliahed  his  tftlo 
a«  exeiiutor  of  aaid  will  tt>  tlie  foUowiag  artiolet,  to  wit : 
—{artictei  enuwufratej) ; ■     ^'. : .  ~ — ^"^ r 

"  Doth  overrule  defendant's  plea  and  adjudge Ylaintiff  in 
his  said  c^a<!ity  to  be  the  owneir  of  said  moveiJklfl  effects 
of  the  aggregate  value  of  |190.80.  doth  declare  the  seizure 
thereof  valid,  doth  condemn  defendant  to  deliver  up  the 
same  to  plaintiff  within  ei^ht  days  afler  the  service  upon 
him,  defendant,  of  this  judgment,  and  in  default  of  defen- 
dant so  doing  within  said  delay,  he  is  hereby  condemned 
to  pay  to  said  plaintiff  .»«-^i«i/i^ij  the  said  sum  of  il90.9Q 
the  whole  with  costs,  distraUi,  etc."  *    " ' 

;;.^  May  18,  1886.]  »  > 

•'     Aigi»««/o,  Q.  C,  for  the  appellant : 

Ure  Question— XJuels  sont  les  pouvoirs  de  I'exAcuteur 
testamentaire  k  Tencontre  de  I'hferitier  ^ant  k  la  posses- 
sion du  mobilier?     thans  les  circonstances  de  I'espAce 
rexfeuteur  pouvaitMl  enlever  au  tuteur  des  h^ritiers  mi- 
neurs,  la  possession  du  mobilier,  d«s  lite,  etc.  ? 

II  semble  *au -premier  •bord  <ju'il  y  ait  contmdiction 
autre  la  dispomtion  de  la  loi  qui  donne  i  I'hfiritier  la  sai- 
sine  et  la  possession  des  biens  du  dWunt,  qui  tamt  It  vtf 
au  dicit  de  la  personne  reprfcentie,  et  celle  qui  donne  k 
lexftcnteur  testamentaire  la  possession  des  biens  du  d6- 
ftmt,  jMme  A  I'enoontre  de  I'hdritier;  entre  les  poavoirs 
4il  iid^mt  dearer  (jt  administrer  les  biens  et  la  personne 
^du  mineur,  avee  obligation  de  faire  inventaiie,  et.les  pou- 
voirs de  I'ex^uteur  tesUmentaire'd'ez^Qtei  Je  testament 
et  de  faire  inrentaire.  -^^_-,^   _    ^ 

Mais  oes  contradictions  sont  plus  apparentes  que  r^eUaa. 
II  est  facile  deles  conbilier  an  ezaminttt  les  droits  de 
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rh^ritior  qai  oMt  proi>ri6ta{ro  commn  mntHiiiiiAnr  do  la  p<tr*        im^ 
Hoiiiiu  da  d6funt,  ut  o*tux  do  I'ux^mtour  tostatnoiitairu  qui   NwHntidMa 
ii'i'Mt  qa'admiuistratimr  provUoiri)  dans  l'int6r<lt  do  I'hA-    M^imimii. 
ritier  ut  dea  or6ancierR  et  pour  uuo  fin  Hp6oialt) ;  la  [w- 
H«>R8ion  do  ruz6oatoar  tuatamuntairo  doit  natarullumeat 
Atro  roatrointo  i\  la  lin  Np^ciiUo  pour  InctuoUu  il  agit,  ot 
touto  Itnitativo  d'allor  au-dolA  oat  aana  iut6rAt  r6tfl,  con* 
Irairu  A  I'intdrdt  do  I'hiritiur,  mi  partant  coutrairo  H  la  loi. 

A  rnnt'ontro  do  la  maximo  quo  k  mart  $aisU  l«  vif,  quo 
rhAritiur  ropr^aonto  la  peraonuo  du  d6fant  ot  auocidd  Ih 
toua  soa  droits  do  propri6t6  (891,  0.  C),  que  le  tutour  giro 
los  bious  ot  la  persouno  do  sou  pnpillo  du  jour  dt»  sa  no* 
mination.  (266,  290,  G.  0.).  qu'il  domande  la  lov^e  doa 
BO0II6S  et  fait  inventairtf  (292,  0.  0.),  paie  los  dottes\(292, 
294,  917—9  Quoboo  f.aw  Rep.  146,  Seed  v.  TVii/) ;— oh  op- 
pose rarticle  918  du  Code  Oivil  qui  ost  dans  los  toWes 
suivants:  "  L'exdcuteur  testamontaire  ost  saisi,  comrnkfU- 
jfoaiiaire  ligal,  paur  ten  fin»  de  Vexicution  du  textfimenl,  lies 
Mens  moublos  de  la  Buccession,  et  peat  en  revendiqacs  la 
possession  mime  oontre  Th^ritier  oa  le  I6gataire." 

La  saisine  de  Texdcutear  t^t&r»«>ntairo,  comme  dtpnsU^rt 
ligal  et  pour  lesfins  de  I'egiiMiion  du  testament  eat  bien  di 
rente  de  cello  de  I'hiritier,  et  du  tateur  ponr  rh6ritjeK 
mineur,  qui  po«86de  A  titre  de  propri6taire..  ^ 

1.  Ricard,  donatrnm,  part.  2,  Nos.^tl  ot  suiv.  ', 

2.  Boarjon,  part.  6,  ch.  II,  sect.  2'et  g,  Nos.  14, 1*^  1%, 
1.  Ricard,  Dom.  part.  2,  No.  79. 
8.  Pothier  (Bagnot),  Don.  test.  No«.  218  et  suiv. 
Voild  ponrqnoi  Tartiole  919  de  notre  0.  0.  dit  que  I'ert- 

cuteur  teatamentaire  est  tenu  de  faire  invent&ire  en  y 
appelant  lea  hdritiers,  l^gataires  et  autres  int6ro8868 :  il 
peat,  avant  I'inventaire,  faire  tons  aotes  t^nservatoires  ot 
autres  qui  demandent  c6l6rit6,  mais,  comme  le  disent  les 
auteuTs  cit^B  plus  haul,  il  ne  peat  se  mettre  en  possession 
dumobilier,  qtfaprts  avoir  fait  inventairp ;  c'est  ce  qui 
resflort  de  cet  article  919 :     ^p        „_  •.-/   ' 

II  p«ie  les  dettes,  du  ooiiiSiitmiiffiit  de  rh6ritier,  sinoil 
aveo  rautorisation  du  tribunal ;  l*art.  919  ajonte :  "  Bn  caa 
d'ininffiaance  dedenjere  pqm  I'eifecntion  (\r^  ^«t*mftiit,  il 
you  IV.,  Q.  B.  .       it^ 
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pent,  avec  te  »ic'»»«  consentient  ou  la  m6tne  nutorisation,  fairo 
Mo'Eir  ^*^°^'"<^  .i?8q^'*  concurrence  le  mobilier  de  la  succession. 
Lh6rilier  ou  le  Ugdtaire  peiivent  cependnnt  emp^her  cette^oente 
en  offrant  de  remetlre  les  noinmes  nicessaires  pour  accpmplir  le 
testament"  * 

II  resuite  claireraent  de  ces  diflP&rentes  dispositions,  lo. 
que  I'executeur  testamentaire,  comme,  dipositaire  Ugal  ne 
peut  prendre  possession  du  mobilier,  qn'aprds  avoir  fait 
inventaire ;  2o.  qu'il  ne  rend  lo  mobilier ^^e  pour  p^yer 
les  dettes ;  8o.  qu'il  ne  peut  vendre  que  du  cbnsentcm^nt 
de  I'hferitier  ou  avec  I'autorisation  de  ^a  bour ;  4o.  que 
rhfiritier  peut  empfioher  cetto  vente  en  ofFrant  les  denlers 
nficessaires  pour  payer  les  dettes  i  5o.  que  toute  tentative 
de  I'exficuteur  de  priver  I'hfiritier  de  la  possession  du  mo- 
bilier qui  lui  appartient  en  pleine  propri6t6, jsi  ce  n'est 
pouf  payer  les  dettes,  apres 'inventaire,  est  sans  objet,  tine 
taquinerie  vexatoire  r^prouvSe  par  la  loi. 
O^,  lo.  rintim§  n'a  pas  fait  inventaire,  ni  cherchg  k  le 
*  faire  M'appelant  a  lui-mdme  commenc6  k  en  faire  un,  que 

rintimg,  sa  mere  et  ses  soBurs  out  emp6ch§  en  refusant 
d'ouvrir  la  porte  au  notaire ;  I'intimfi  a  flifeme  r6pqndu  par 
6crit  k  i'appelant  qu'il  s'y  opposait ;  2o.  il  n'y  a  aucune 
dette  k  payer,  I'intimfi  n'en  alfegue  aucune  ,  bien  pli;^,  il 
a  eu  des  sommes  d'argent  appartenant^  la  d^funte,  tons 
ses  bijoux,  habits,  plusieurs  articles  de  manage,  et  il  veut 
encore  enlever  aux  enfants  les  autres  articles  du  manage, 
jusqu'aux  lits,  k  la  vaisselle,  aux  couteaux  et  fourehettes—  . 
n'est-ce  pas  de  la  pure  m6cliance{6^^^  ^ 

En  droit,  la  demande,  telle  que  formulee,  est  insoute- 
nabl«,  pirce  que  l'intim6  n'alldgue  hi  un  droit  absolu,  qui 
n'existe  pas,  ni  les  conditions  nficessaires  pour  parvenir  k 
la  ve^te  du  mobilier  pour  laquelle  il  n'alUgue  audi^e 
nficessit^"- ^■' ■*""■'./■■.■■;.■■■■,.,■  ■ 

L'exficuteur  testamentaire  n'a  pas  le  droit  1^  la  jouis- 
sance,  au  domaine  utile  des  meubles  pour  lui-m6me ;  c'est 
4  rhSritier  que  ce  domaine  utile  appartient ;  il  ne  peut 
demander  la  possession  des  meubles  que  pour  les  vendre, 
s'il^  y  a  n6cessit6 ;  11  n'en  all6gue  pas,  et  il  n'en  existe  paa  ; 


TiTdemande  devalt  done  fitre  refus6e. 


COURT  OF  QUEEN'S  BENCH. 


Brtmchaud,  for  the  respondent. 


828    , 


'% 


Bamsay,  J. :—' 
This  is  an  action  in  rovendication  by  th6  tjBstamentary 
oxecntor,  against  the  surviving  husband  of  the  testator,  of 
the  movables,  meubles  n^eublanta,  in  what  was  the  common 
domicile  of  the  deceased  and  where  the  children  of  decea«< 
sed,  hor  heirs  under  the  will,  live. 
__.To  this  action  appellant  pleads :  first,  that  the  willwas 
'Obtained  by  undue  influence,  when  the  testator  was  in  a 
state  of  mind  which  incapacitated  hSrHTrtHn  making  a 
will ;  secondly,  that  appellant  is  tutor  of  hiiS  miliar  child^ 
reu,  sole  universal  legatees  under  the  will ;  thaf  Ke  ha^' 
to  make  an  inventory;  that  he  holds  the  moveables  oif^ 
^4|ie  testator  for  the  use  of  his  children  ;  that  part  of  the  t 
mov^eables  seized  are  his^  thirdly,  that  the  executor  has  a 
right  and  ought  to  make  an  inventory,  but  he  has  no 
right  to  remove  the  things  from  the  use  of  the  children 
to  whom  they  belong.  V 

Nothing  has  beeii  advanced  in  support  of  the  first 
ground  of  defence. 

The  father,  as  tutor  of  his  children,  sued  in  his  own  * 
name,  can  validly  j^ise  the  issue  that  he  is  in  possession 
of  these  thing|[_forJiis  children,  and  that  they  are  used 
by  them,  ^ut'  the  question  is  as  to  its  value  when  pleaded. 
Article  91^,  0. 0,  seems  to  me  to  cut  short  all  speculative 
discussion  on  the  point.  The  executor  is' seized  aa  legal 
depositary  of  the  movable  property  of  the  succession,  and 
may  claim  possession  q(  it  even  against  the  heir  or  legatee. 
At  the  argument  it  was  <sontended  that  this  saisine  was 
merely  for  certain  purposes,  and  that  it  conveyed  only  a 
species  of  limited  or  legat^possession,  and  that  the  deten- 
tion or  manual  possession  resided,  where  wasnot%aid, 
but  we  were  asked  to  say^  that  if  by  accident  it  was  in 
the  hands  of  the  legatee,;he  could  keep  it.  Such  a  doc- 
trine  would  be  a  violation  of  any  permissible  interpreta- 
tion of  the  Code,  for  it  says  precisely  the  reVerse.  ^ere 
may  be  some  diflference  from  the  old  law^  jbnt  the  codii^- 
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law  16  expressly  stated,  and  io  language  which  is  neither 
iucomprehe>nsible,  contradictory  nor  ambiguous,  it  would 
be  a  waste  of  time  to  examine  here  into  any  difference 
there  may  be.  The  moderiji  French  law  is  very  different 
from  dUrs. 

In  arriving  at  this  conclusion,  respondent  is  treated  as 
an  ordinary  executor.  He  has  powers  of  administration 
under  the  will,  which  are  not  pleaded.  ^ ;     i 

O4  the  question  as  to  the  ownership  o^the  things,  the 
defendant's  answers'  form  all  the  evideni^e,  except  as  to 
the  piano  and  the  jse wing  machine.  The  marriage  con- 
tract gives  her  all  the  plated  an4  silver  vtare.  He  also 
gives  his  movables  mentioned  in  a  schedule,  and  there  is 
no  schedule.  The  judgment  vril  1  be  modified  as  to  certain 
articles..        ■"  ,■  ■'*.;  Vv  "■"?.■    .         -^ 

The  judgment  in  appeal  IB  WfoU«^s:«^^^^  ^  V 
"The  Court,  etc y 

V' Considering^that  there  is  no  error  ib  the  judgment 
appealed  from,  to  wit,  the  judgment  rendered  by  the 
Superior  Court  sittings  at  Montri^al,  on  the.  Slst  of  May, 
1884,  except  as  to  the  following  articles  of  household  ftir- 
nlture,  to  wit  (articles  enumero^,  which  have  been  proved 
to  be  the  pensona}  property  .of  the  appellant,  the  seizure 
whereof  is  therefore  hereby  annulled  and  set  aside,  and 
appellant  given  wat'n/tfv^e  thereof,  and  doth  affirm  the 
said  judgment  in  all  other  respects,  wi^h  costs  to  the  res- 
pondent against  the  api>ellant."    i 

/      'y''  Judgment  confirmed. 

Joseph  8('  ikmduf and,  attoi;neys  for  appellant.    ,         . 

Judah,  Branchaud  8f  Sausel,  attorneys  for  respondent. 
(J.  K.)  . 
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'  [Crown  Side.] 

November  H  1888. 
"  ^  Coram  Church,  J. 

SMITH  V.  THE  QUEEN.  - 

♦ 
2  R.  S.,  ch.  15*7,  s.  H^Vagrant — Licensed  carter  solieUing 
yarw  ii«ar  rfbor  o/'Aotei. 

Hud:— That  a  lioenBed  carter  who,  contrary  to  a  city  ordinance, loitered 
near  the  entrance  to  a  hotel  in  the  city  of  Montreal,  and'  solicited 
passengers  ^or  conveyance  in  his  cab,  is  not  a  loose,  idle,  or  disor^ 
derly  person|;orj|g|^rant,  within  the  meaning  of  2  K.  8-,  ch.  167,  s. 
8,— more  SMHly  where  it  is  not  proved  that  such  loitering  ob- 
stmcted  9fl|Hp  P'  incommoded  guests  in  the  hotel. 

The  caseb.  came  up  on  an  appeal  from  a  decision  of  the 
Recorder's  Oontt. 

Church,  J.  r-^  .. 

The  original  prosecution  in  this  matter  was  under 
chapter  157  of  the  Revised  Statutes  of  Canada,  which  is 
intituled  :  An  Act  respecting  offences  against  public 
morals  and  public  convenience.  The  particular  clause 
invoked  by  the  prosecution  was  sub-pection  (e)  of  sect.  8, 
which  enacts  Ihat  all  persons  "  loitering  on  any  street  or 
"  highway,  and  obstructing  passengers  by  standing  across 
"  the  footpaths,  or  by  using  insulting  language,  or  in 
"  any  other  way,  are  loose,  idle  or  disor^^ly  persons  or 
"  vasn^ants,  within  the  meaning  of  this  section."  ,  The 
complaint  was  in  the  following  ternts :  That  on  the^Srd 
day  of  July,  1888,  the  defendant  "  a  r6d6  dans  la  rue 
"  Notre*Dame  et  ^n6  led  passants  en  se  tenant  en  travers 
I'  du  frottoir  de  la  dite  rue  et  y  soUicitant  ill6galement  la 
"  clientele  des  vpyagents,  contrairem^t  k  la  forme  du 
••  statut  en  pareil  cas  fait  et  pourvu."  The  Recorder  con- 
demned the  defendant  to  a  fine  of  twenty  cents  and  costs, 
and  to  be  imprisooM,  ind^amt  bf  payment,  until  sucH" 
time  as  both  were  paid. 
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It  <u^  from  that  condeiAnation  the  present  appeal  ii 
tak^Jp   /■-:-:■.■■■"•'  -:■•.'    .  :■ /i;/ ■■'.',, ..:'^'' -;.,.,-.;;■..■  :^:\' 
»    On  the  part  bf  the  prosecution  iny  attenti(ni  has  been 
^  drawn  to  By-law  No.  50  of  tl^e  corporation  of  this  city, 
which  requires  amongst  ot'her  thiji|^8,  by  sectr  88,  that  all 
drivers  of  public  vehicles  shallho  personally  lio^sed ;  by 
sect.  40',;thait  no  carter  shall  when  aneniploye^  loiter  a$6nt 
or  remain  in  any*  other  place  than  on  one  of^he  cab 
stjtnds.    Secf.  4t  forbids  drivers  bf  vehicles'  from  absent^  - 
ing  tliemselves  front  the  vehicles  ^nder  their  charge. 
Sect. '58  makes' malltbr  cairters,-  emjp^yers  and  owners  of . 
Jiorses  and  vohicles,  liable  for  th(i  mi^con^uct  of  their 
servants,  drivers  or  persons  in  theii'^inploy.    And  it  is 
(argued  that  jt  being  pfoV^eiT  that- thb  appellant,  on'  tho 
<^day  in  ctuestioQ,  having  bie^n  ieen'  by  the  witness  Poiiun-. 
,'  ville  to  solicit  some  18  or  Sl0^p^8on6,  during  the  coarse 
of  the  day,  to  mcike  use  ofj|  cab  ^JHiich  he  would  supply,- 
and  that  siush  solicitation  took  place  whilst  standing . 
upon  the  4ii^walk  in  front  of  the  JBalmoral  Hotel,  #ndy 
\  that  two  at  least  of  th^  persons  so  solicited  were  persons 
-  passing  along  the  street,  and*  that  the  others  were  guests 
'  of  the  hote.l  (w^tom  he  so  solicited),  as  they  came  out  of 
thi^  dopr  o\.  th^  said  hotel  and  upon  the  street,  and  it 
beihg  admitted  that  the  appeUant  Was  -a  licens&d  carter 
of  the  city,  but  that  his  cab  was  then  in  charge  of  another 
'person,  a  driver  in  his  employ :  ,it  is  argued,  I  say,  that' 
the iappellant,  in  leaving(liis,cab  in  ch^rg^  of  another,  in' 
.taking  up  his  position  on  the  sidewalk,  an^  in  soliciting 
fromj^ue^ts  issuing  from  the  hotel  and  persons  passing 
along,  employment  for  his  cabi  was'comfiiitting  an  illegal 
act,  and  infringing  the -city  ordinnice,  that  such  illegal 
coiiduct  in  leaving  his  cab  and  soliciting  employment's 
described,  was  also  an  infraction  of  the  sub-sect,  (e)  of  sect. 
8  of  c{^.  157,  and  was  a  loitering  and  obstruction  of  the 
street,  and  tliat  the  appellant  became  thereby  a  vagrant 
within  the  meaning  of  that  Act,  and  that  the  cdiiviction 
V  was  good.  ^^  ...  .V         -     .  ,.  , 


On  thcr  part  of  the  appellant  it  is^oontended  that  it  wiu 
competent  for  the  appellant  totact  as  he  did ;  that  at  most, 
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hisjcondact  w^s  Qn][y  an  infraotioB  of  the  sai'd  city.ordi%- 
aBC«  or  by-law,  and  punishable  as  that  ordinal/^  pro- . 
vided,  and  that  as  be  was  following  a  legitimate  .^calling,*^^ 
and  one  which  he  was  {jcensed  to  follow,  and  that  inas-  ' 

^  much  as  it  was^  not'  shewn  affirmSttir^ly  that  the  public 
was  inconvenienced  by  his  coi^dnct,  or  the  street  ob- 
.strncted,  that  he  could  not  be  consijieted  las  a  vacant 
■within  the  meaning  of  the  Act.  j,  . 

'^  In  reply  it  was  contended  t^hat  if  it  were  permi^jedto  " 
one  carter  to  a<it  asHhe  aippellant  had  done,  the  whole  of  i^ 
the  carters  might  assemble  aroiand  the  door  of  any  hotel,'' 
and  tha,t  thereby  the  street  might  become  obstructedr  pas- 
sers ^y  inconvenienced  to  an/extreme  degree,  and  ingress' 
and  egress  td  the  hotel  blocked,  and  that  what  applies  to 
an  hotel  would  equally  apply  to  anv  other  building  in 
the  cit^.  -y,  ■   \         ,.»       /,         .     ■  ^v     '■  x  ■' '■■-.-«'■'  %'      *  •Si- 
lt appesits  to  me  that^if  the  prosecutiph  is- to  be,  co#  ' 
filled  to  th^  statute — and  it  plearly  muft  be,  for  th^info: 
'  maiion.  invokes  the  statute  and  the  statute  'ialone--t 
facts  shewn  do  lidtsustain  the  conviction ;  for ^Itbipagh  ifli 
shewn  that  he  loitered  in  ^  the  street,' J^^  not  shitwiu  thai 
such  loitehring  obstructed  pa^^sers  by  0^  lucommpdedgneei 

.oin  the  hotel.    Had  such  beeushewn,  t^ntight  hivveb^e 
disposed  to  take  u  difierenl  view  ;  Wt  on  the  case  lai< 
and  made,  I  9B)y  findNthis,  that'  tfiH  man  ..(the  apperion' 
'  was  in  the  pufsnit«f>  a  ^awfnl  galling,  >  I  do  not  find 
>  evidence^  ^at ,  any  one  yas  in  the*  least  inconyeniem 
by  his  coMuct,  or  thafthQ  street  or  sidewalk  wais  ui  juny 
sense^  or  to  'aiiy,  extent  whatever  obstructed.  It '  h 
even  been  sl^wi^  that  any  ohe  voinpltfined  of  his  doi 
beyond  the  *iomplainV^^^p  Mr.  Stipple,  whg  "luiid 

-  'leased  the  exclusiy<d '  priviiege^  of  standing  within  t|&e'     ' 
precincts  of  the  hotel,  and  the^v  soliciting  jempldymejuf  ' 
for  his  cfbs  from  the  guests  and  ^sitors  at  thie^ot'el,  and  'v; 
Messrs.  Hamilton  &  Liggct's  coitaplaii^t  i^p^es^e^ense  ' 
as  lessors  of  that  privilege  to  Mrv^ii^e^but  sucli  com-  V  ^^ 

■    plaint  ill  not  of  any  infraction  of  public  morals  or  public  p^ 
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the  occasion  cpmplained  of,  an->aQt  of  vagrancy  within  the 
meaning  of  the  law,  and  I  think  the  conviction  should 
be  set  aside— and  it  will  be  set  aside  accordingly,  and  the 
appeal  maintained  with  costs.  - 

Conviction  quashed. 
/oAn  S. /fa//,  Q.  C,  fof  the  appellant. 
jB/jWer,  for  the  Crown.  . 


■■..i 


'.  .■  « •       '«' "     -"\ 

■  "        "     ,  November  28,  1882. 

Cor^i.  Monk,  Ramsay,  TkIsibr,  Cross,  Baby;  JJ.      -^ 
THE  St.  ANN'S  MUTUAL  BUILDING  SOCIETY, 

\    {PIfs- nnd  hypothecary  creditors  conteHiTig 

opposUionin  Court  Mow), 

Appellants; 

"  ,-■       •    •     ■■  ;:v    :,A!n)  .'•;  ;    ,  /        ^ 

.      CHARLES  S.  WATSON  ET  AL.     '• 
(OijpoMnts  and  creditors  collocated  in  Court  beidw)t 

Respondents. 

Community— Gift  of  immovable  property  made  to  consorts  jointly 

by  ascendant  of  one  of  the  consorts— Effect  of— Art.  12^% 
C.C.— Opposition— Distribution 


Hhu>  :--1.  That  the  gift  of  immovable  property  by  a  father  to  hia  dftaghter  ^ 

anther  husband  jointly,  is  deemed  to  be  a  gift  to  the  daughter  alone 

(C.C,  Art  1276) ;  and  so  when)  a  judgment  against  the  son-in-law  is 

registered  against  property  so  given,  there  is  no  hypothec,  (he  title 

not  being  in  the  son-in-law. 

2.  When  money  is  before  the  Court  for  distribuUon,  the  roal  question 

,  IS  as  to  the  party  entitled  to  it-\and  not  the  regularity  of  the  pn>oeed- 

'  ingsby  which  it  w«8  procured./  '. 

a  An  unpaid  creditor  c^  rattaerthe  quesUon  as  to  the  real  owner  of  the 
property  sold  in  execuUon,  and  can  claim  the  proceeds,  although  the 
^^  real  owner  be  aileijt. 


The  appeal  was  from  a  judgment  of  the  Superior  Coui^, 
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Montreal  (Papineau,  J.),  Jntie  80,  1.881,VdiBmis8ing  the 
contestation  by  appellants  of  the  collocatfoij  in  favor  of  Muu,/"H„^ia. 
the  respondents.  •"-  '"» ^'•*^ 

The  judgment  of  the  Court  below  was  in  the  follpwing       ***"' 
terms  :— 


'il 


■^V 


"  La  Oour,  aprds  avo^r  entendu  la  demauderesse-contes- 

,tante  et  les  opposants  colloquys,  Chitries  S.  Watson  el  al., 

par  leurs  avjocats.  sur  le  m^rite'deTopposition  et  colloo&<> 

"  io|i  des  dits  Watson  et  al.,  et  de  la  contestation  Id'ioelles 

■  pui^  la  demanderesse,  jptc...., 

.  If 

*^  Oonsid^rant  qu'il  est  all6gn6  par  fa  detoanderesse 
dans  sa  contestation  et  qu'il  est  pronv6  que  Timmeuble 
rendu  en  qet>te  cause  n'appartenait  pas  au  d^fQndenr„mai8 
k  sa  femqae,  Mary  Mulhall,  en'yertu  du  testament  de  feu 
son  pdre,  John- B£|ilhali;  et  de  I'article  1270  da  CSode 

;;-Civii;:-  "^   ■  ■^^::.. "  .v\-  -■■:-.>-;■  ;'..•;,■■:■■,.> 

**  Gonsid6rant  que  I'obligation  du  16  juillet  18t^,  con- 
^  sentiej>ar  le  d^fe^deur  en  faveur  de  la  demanderesse,  aveo 
I'assentiment  par  6crit  de-la  dite  Mary  Mulhall,^  hypothS- 
quant  Fimmeuble  en  cette  cause,  ue  pent  valoir  contre  cet 
immeuble  que  jusqu'tk  concurrence  de  Id  somm^  employee 
a  payer  la  l^Iance  de  Vobligatiou  hyj^oth^caire  consentie 
par  feu  John  Mulhali;  ie  21  de  juillet  1870,,  en  faveur  de 
'The  Proviopial  Permanent  Building  Society,'  ^tft  dont 
Mary  Mnl  halt  6tait  tenue  comme  46gataire  de  i»pu  dit 
pere ;'"''[  ".;  ,  , "  -       '■, 

"  Cbnsidfiraut  qu'il  est  Jstabli  par  la  quittance  du  19 
.  juillet  1875,^de  la  dite  '  The  Provincial  Permaneht  Buildt 
ing  Society,'  J.  *S.  Hunter,  K.  P.,  que  la  balance  'due  en 
veftu  de  la'dite  obligation,  n'e^cede  pas  t^.00;>       ,       { 

"  Consid6rant  que  la  domahderesse'est  d&jk  cplloqn^e  par 
le  projet.d'prdrts  pour  uu  moutant  e^c6dant  la  dite  der- 
niere  somme,  savoir,  pour  |9d5.15  et  quelle  ,)i 'a  pas  droi^ 
de  demander  plus,^yU4|«i'elle  est,  par  conquent,  sans  in-^ 
t6rdt  ponrr6clamer  pluii  sur  le  produijffde,  la  V'j^nte  de 
I'imlaeable  de  la  dite  Mary  Mulhall ; 
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"w-       Sep,t.  26,  1882.) 
Ma"u.Miund-     A  O. /o<e/>A,  lor  the'appellahts :—  '"''* 

'""  ^jT'"^  In  their  opposition  a/in  de  conseroer,  the  respondehts 
W.I101..  alleged  :  That  on  the  10th  April,  1874,  judgment  was  ren- 
dered in  a  cause  No.  1981,  in  which  the  opposants  were 
plaintiffs  and  JdhjjTaugher,  defendant,  for  |286.9'7.  with 
interest  and  costs  I'm,  favor  of  the  opposants ;  that  this 
judgment  was  rej|ji8teriE5d,,on  the  tth  August,  1874,  with  a 
-.  "  .'  V  notice  stating  tl^  officialjiumbers  68!^  and  OOfi  of  St, 
Ann's  Ward,  were  alOFe^ed  byntjid  judgment,  tohich properly 
has  been  sold  in  this  ctfui^  (sic);  t|iat,the  interest  accrned,^ 
from  the  date Npf  judgmenbN^until  iV  filing  of  the  opposi- 
tion, amounts  £<i^^  11 5.68  ;  IhVthe  iib^i»  incurred  amount 
to  $87.65  and  the^further  sum  orfS on ei^ecution,— forming 
a  total  sum  of  $446.07,  for,  which  th^  respondents  de- 
manded collocation  and  payment. '  \ 

By  the  9th  item  office  draft  of  coUo^tion  prepared  by 
the  prothouotary,  the  re8,{)ondeuts' claim  was  collocated 
as  follows : —  ,  • 

"0H«.totheopi)O(8an(8CliarloHS.W«tsoniindconsorlB,      < 
•  aiiiountof  their  claim  founded  u'poii  a  jndgment 

rendered  on  10th  April,  1874 .IV.v.. $28«i.l7 

,  '     IntercHt  for  2  yeftrs  and  (jurrent  year  from  10th  April 

»    '    "  tolJOtli  Nov. 44.44 

CoBtirtaxed  upon  said  judgment */»... 37.«5 

*■  ^And  costa  of  execution ^    680 

'  ''  ,  CoHtaofoppoaition  toMe88r8.Ritchie&  Riltchie.....      11.70 

^■i   '■■■■■  ^  ■  .  I     ■ 

'.    ^  I  $385.7S" 

'    ■■^:-       The  appellants,  as  plaintiffs  Sad  as  creditors  mentioned 
„  in  the  resgistrat's  certificate,  and  as  such  collocated  for 
,      •  part  oT  their  claim,  contested  both' the  opposition  and  the 
co^IIocation  of  the  respondents,  and  alleged :  That  the  de- 
fendant, John  Taugher  and  his  wife,  were  married  at 
Miontreal,  on  the  27th  June,  1848,  without  any  written 
^_^     contract ;  that  by  will,  at  Montreal,  on  the  8th  August, 
>     J87<!,  before  Longtin,.  N.P.,  aiid  witness,  John  Mnlhal I 
^     ..       beqnt^athed'tahis  squ-in-law,  defendant  Taugher,  and  to 
his  daughter  Mary  kulhall,  wife  of  said  J.  Taugher,*  ill 
his  propierty  movable  and  immovable:  and  rtrdarad  tl»'>* 

the  same  be  exempt  from  seizure  ;  that  the  real  property 
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Hold  in  this  cause,  and  oat  of  the  proceeds  of  which,  the 
Haid  C.  S.  WatBon  et  al.  were  collocated  by  said  item  No.  Mu^uijjBkJid 
9,  belonged  qt  the  time  of  his  death,  to  the  eaid  John   '"'  '*""''^' 
Mulhall,  who  died  on  the  24th  February,  1878  ;  that  uppii 
the  deai^  of  John  Mulhall,  the  property  sold  iifi  this  cause 
devolved  to  and  became  the  private  property  of  j^aid  Mary 
Mulhall,  by  viTt^e  of  Att.  12t6,  0.  0. ;  that  the  will  was 
registered  with  a  declaration  of  the  date  of  John  Mulhall's 
death  and  a  notice  that  No.  000  of  St.  Ann's  Ward,  which 
is  the  lot  sold  in  this  cause,  formed  part  of  the  immovable  - 
property  bequeathed ;  that  the  jud^ent  upfbn  which  the 
opposition  of  said  respondents  was  founded  an^ou  which 
they  were  collocated,  was  rendered    against  defeiidant 
John  Taugher  personally,'  and  for  a  personal  debt  tof  thef 
latter ;  that  the  said  property  bequeathed  and  soW,  being 
the  private  property  of  the  said  Mary  Mulhall,  andtfot 
being  an  acquisition  of  the  cbminunity,  was  not  liable  foT 
the  debts  of  the  community,  nor  for  those  of  J.  Taugher, 
and  that  consequently  no  creditor  of  the  latter  could  claim 
any  portion  of  the  proceeds  of  the  sale  o!^the  property; 
further,  that  by  the  will  of  John  Mulhall,  the  defendant 
Taugher  could  not  mortgag^  the  propeirty  so  bequeathed 
and  sold  in  this  cause,  without  the  consen|  in  writing  of 
his  wjlSe,- which  consent  was  not  obtained  in  favor  of  0.  S. 
Watson  et  al;  and  moreover, Taugher  did  not  even  grant;  said 
mortgage  iiot  consent  to  it,  but  the  same  was  obtained  by 
registering  upoA  the  property  the  judgment  pbtained  by 
Watson  et  c^.  against  Taugher,  and  for  which  they  were 
collocated ;  that  the  judgment  obtajped  by  thi«i^{ntiffs, 
appellants,  although  personally  rendered  against  John 
Taugher,  was  binding  against  his  wife,  inasmuch  as  "It 
•   was  based  upon  an  obligation  contracted  to  acquitjt  debt 
due  by  the  testator  John  Mtilhall. 
T|ie  appellants  therefore  prayed  that  it  be*  declared 
'  that  W^tsc^  et  at.  had  no  right  to  be  collocated,  and  thaf 
their  opposition  and  coUocatibn" bo  dismissed;  and  that 
thei9th;^em  of  the  order  jof  collocation  be  strudk'out ;  and 
thfct  h  new  order  bu  proparedf.  granting  the  wmoliit  ^aaid. 


item,  to  the  next  registered  creditor,  the  appellants. 


iV 


hi 


tF- 


A 


882 


MONTBEAL  LkW  RBPOUm 


IKPO 


-'^i'j.j 


iw. 


k 

WkUon. 


'^m 


HI  Ann'.        ^hfl  regpondenU  filed  no  answer  to  this  contesUtion. 

"O'S"^  ^^®  '*""^''  **^  ro8pond«nt«  to  anawer,  cannot  be  attributed 

*         to  want  of  knowledge  of  the  contestation,  bejcause  they 

filed  papers',  in  support  of  their  collocation,  alter  the  con- 

testation  witt  submitted  to  the  CJonrt. 

However,  the  appellants  wished  to  leave  no  doubt 
either  on  the  soundness  of  the  position  by  them  assumed, 
or  on  the  equity  of  the  respective  contentions  of  the 
parties.  The  appellants  had  already  filed,  with  their 
opposition,  the  degd  on  which  it  was  based.  It  was  an 
obligation  and  mortgage,  16th  July,  1876,  given  by  John 
Taugher.-rand  m  that  deed,  the  wife,  owner  of  the  pro- 
perty, had  intervened  and  declared,  under  authorization, 
that  she  approved,  ratified  and  confirmed  the  said  deed] 
declaring  that  it  was  granted  by  her  special' consent  and. 
at  her  own  special  request,  renounced  for  herseJf  and  for 
the  child  or  children  born  or  to  be  born,  issue  of  her 
marriage  with  the  said  John  Taugher,  to  all  do^er  or  any 
other  matrimonial  rights  of  any  nature  whatever  on  the 
said  property.-  With  their  contestation,  the  appellants 
filed  the  will  of  John  Mulhall,  and  the  copy  ot  judgment 
rendered  on  the  opposition  of  Mary  Mulhall,  on  the  80th 

Sept.,  1880,— in  which  it  was  pronounced  as  follows : 

"  Considerant  qu'il  est  prouv6  que  Timmeuble  saisi  en 
ctette  cause  (the  same  as  sold)  est  un  bien  personnel  yenant 
A  I'opposante  (Mary  Mulhall)  de  son  pdre  Johtt  Mulhall,  on 
vertu  du  testament  de  ce  dernier,  en  date  du  8  aout  18tO 
et  4e  l'op6ration  de  I'article  12t6  du  Code  Civil;  consid^ 
rant  que  si  d'uu  c6t6  le  dit  immeuble  est  d6clar6  insai- 
sissable  sur  le  d6fendeur  et  sur  son  6pouse,  en  autant  que 
fuisant  partie  des  biens  legu6s  par  le  dit  iestateur,  de 
I'autre  c6t6  le  dit  John  Mulhall,  par  son  m6me  testament,^ 
n'a  prohib6  rali6naliou.  el  I'affectation  hypothfccaire  des 
dits  biens  par  le  dgfendeur,  son  gendre,  que  dans  le  cas  oA 
iHe  ferait  durant  la  vie  de  I'opposante  (Mary  Mulhall)  et 
sans  le  consentement  par  6crit  de  cette  dernidre,  et  que  , 
I'opposante  a  doun6  son  consentement  par  6crit,  en  deve- 
nant  partie  A  I'obligation  du  16  laillet  18tfi.  gni  fcit  U 


"Base  de  la  ^emande  en/cette  cause  et  du  jngementeu  vertij 
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duqnol  la  saisio  a  M  pratiqa6e  ;  de  pluB,  sanit  perdru  de  i*^ 
'"  va«  quo,  la  dittt  opposanto  n'aurait  pat  en  le  droit  de  consen-  iiuu«/T^u 
fir  Ug^tment  la  dite  ifbligdlton  da  U\  juill^t  1H76,  en  contra- 
vention h  Tartiolo  1801  dn  CO.,  ti  la  cause  de  cetle  obligation 
avait  iti  jnirement  et.  nimplemeiU  ano  dutto  da  d6fondear ; 
mais  conaidfira^t  qa'il  mi  6tabli,  par  acto  aalhentiqae, 
savoir,  roblii^ation  da  21  juillet  1 H70,  conatmtio  par  le  dit 
John  Malh»ll, — tjjtie  lo  dit  imtnoablo  6tait  hypoth6qa6, 
oar  le  dit  Mulhall  lui-mdme,  an  moiitant  de  12440  ;  qa'il 
ekt  6tabli  encore;,  par  ane  aatte  obligation  aathuntiqae, 
Higndepttf  le  d^fcnd^ur  et  I'opposante  da  9  mai  I87a,  qu'il 
y  avait  une  hypothoque  de  $1800  encore  dae  k  la  Soci6t6 
Pormanente  de  Coustniction  ^Irovinciale  ; — considdrant 
qa'il  est  proav6  par  la  quittance  de  cette  dernidre^oci6t6, 
en  favear  da  dit  d^fendenr  (John  Taagher)  et  de  la  dite 
opposantb,— en  date  du*10  jaillet  1876,  qae  partie  de 
I'obligatiou  hypoth^caire  de  John  Malhall  a  6t6  acqnitt^e 
par  lo  d6fendear  (Taagher)  «et  I'opposante,  avec  des 
deniers  provenant  de  la  demanderesse  (the  appellants),  et 
qae  cela  constitue  plus  qa'un  commencement  de  preave 
par  6crit,  saffisant  poar  permettre  la  preave  orale ;  consi- 
d6rant  qa'il  est  6tabli  ensnite  par  preave  testimoniale  et 
m£me  6crite,  qae  les  deniers,  emprantds-de  la  demande- 
.  resse  (appellants)  par  I'obligatioh  da  It)  jaillet  1876,  ont 
servi  k  payer  en  partie,  du  moins,  la  dite  obligation  et 
hypothiqae,  cousentie  par  le  dit  John  Malhall,  Taatoar 
de  Mary  Malhall,  sur  I'imi^eable  saisi  en  cette  instance,* 
et  qae  c'6tait  \k  ane  qavse  l^ale  et  legitime  k  son  engage- 
ment da  16  jaillet  1875,  aa  moins  jasqn'^  concarrence  de 
la  somn^e  ainsi  obtenae  poar  solder  la  balance  de  I'hypo^ 
thftqne  <m^epar  le  dit  Malhall ;  considdrant  que,  sons  ces 
circonstap^s,  Mary  Malhall  est  mal  fondle  k  s'opposer  ft 
lasi^isie  mdme  de  Vimmeable,  faite  en  ex6cation  d'nne 
obligation  iTalablement  consentie  par  elle  jHrax  ane  portion 
aa  moins,  et  qn'elle  ne  peat  toat  au  plos  qae  s'opposer 
plus  tard,  s'il  y  a  liea,  k  ce  que  toas  lea  deniers  provenant 
de  la  vente  k  faire  da  dit  immenble  sdent  yersAs  entre  les 
mains  de  la  demanderesse,  dans  le  cas  ok  le  montant  de 
tels  deuiwi  wcedenut  Miai  de  la  portion  de  la  dite  6b^ 
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'**'-''       ((Atioii  qui  aarait  Hurvi  ii  noUUr  la  halniiM  reMfe  duo  mir 
MttU»f5"«"M- ''"•»l'8*^>o"  •''^*"  P»f  '«  **''  Malhttll,— U  (lour  maiiitUiU 

Thin  judgmiMit  contiiinii  a  p«*rf<t<;t  appruotatinii  of  th«« 
(lU'tH,  and  a  Houiid  application  of  thu  law.  If  wo  apply 
tho  law  HO  atati'd,  wu  urrivo  iitH-o»Murily  at  a  difloroiit  ooti- 
cIuHion  froni  that  of  tho  jtidgtnoiit  apptiahul  from.  If  that 
jud<;nioiit  Hhould  bu confirmed,  Artiolo  MOI,  CO.,  would 
bo  diitrogardtHl  in  tola.  Th(»  obligation  of  the  wif*',  for  a 
debt  uf  hor  husband,  would  provail  an  a  mortgago,  on  tho 
property  of  tho  wifo,  ovor  and  in  proforenco  to  th#  por- 
Monal  and  hypotho«-.ary  dubt  of  the  wife.  .  v^ 
R.  A.  RatMuy,  for  th«i  roapondeuta  : —  ^* 

The  real  intention  of  MuIball'H  will  is  to  lake 
beqaest  out  of  O.C  1270,  becauso  if  not,  €ui  bono  all  th« 
clauBOB  prohibiting  Taugher  from  soiling,  mortgaging,  etc., 
during  tho  lifo  of  his  wifo  without  hor  consout  in  writing? 
This  shows  tho  intention  that  tho  property  should  fall 
into  tho  community,  but  to  limit  the  husband's  poyren. 

R\UH\Y,  J.  (for  the  Court):—        ■•  ^ 

This  case  comes  up  on  appeal  froi£  a  judgment  dimuiw- 
ing  the  contestation  of  an  opposition  for  monies. 

The  opposants  (respondents)  obtained  judgment  against 
John  TaujD^her,  and  seized  in  execution  certain  real  estate. 
Taughor's  wife,  Mary  Mulhall,  put  in  an  opposition 
claiming  that  the  property  was  hers.  This  opposition 
was  contested  by  respondents,  and  the  opposition  of  Mrs. 
Taugher  was  dismissed  by  a  judgment  in  the  following 
terms: — {Cited  above). 

Previous  to  all  this,  and  to  the  date  of  the  obligation, 
owing  to  ^hich  it  was  held  that  Mrs.  Taugher's  real  estate 
might  be  taken  in  etecntion  an4  aold  under  a  personal 
judgment  against  her  husband,  respondennts  had  obtained 
a  judgment  against  Taugher,  and  h«^  registered  it  against 
the  real  estate  in  question  whi^li  stood,  or  appeared  to 
stand,  in  the  name  of  Taugher  and  his  wife.  On  the 
judgment  and  securing  hypothec  opposants  claimed  on 
the  proceeds  of  the  sale  of  the  real  estate,  ^nd  they  were 
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.  eo1Iocftt«d.'    SabuMinently  to  theni  the  •t^P'^llaiits  wore       " 
collo('ftt«l  for  th«  ■urn  oi*  |!M)6  15,  and  th«y  contustt^d  th«  n^^.j^'^ltM. 
ooUcMiAtion  of  oppoiantfl,  on  th»  groand  that  thu  property    '"^  'l^"  *'" 
•«ised  by  them  on   John   Taughor,  wan   uot  rtially  John 
Tuughflr'M  property,  hut  hii  wif«'M  ;  that  Taaghor  could  nut 
hyi>oth('('atu  itwithont  tho  conNont  of  hiti  wifu  in  writing, 

/•nd  that  *\\v\  had  not  givnn  Mtirh  conaent.  >4^ia  conttwita- 
tion  was  diiniiaa«d  Nololy  on  tht;  ground  Wat  uppellantH* 
debt  being  fully  paid,  nay,  ovor^paid,  thny  had  noinMresl 

^to  raiao  the  (|u«ation.   

Now,  that  i«  roallj^the 

'haa  been  attuinptud  to. esc 
ing  that  appellants  are  in 
that  they  have  aeix^d  the  ] 
they  cannot  now  say  to  op 


\ 


tteition  'before  'ni.  It 
is  question  by  aay- 
ition  as  oppoaauts ; 
rltugher's,  and  that 
^  that  the  profierty  ii 
not  Tuugher'a.  To  thin  appellants  answer  tibat  by  i\i/d 
judgment  on  Mrs.  Tungher's  opposition,  uppelli^nta' judg.  , 
ment  was  declared  executory  against  Mri.  Taugher. 

Both  the  proposition  and  thd  answer  appear  to  me  to  be 
bad.  The  jadgm\;nt  on  Mrs.  Taugher's  opposition  did  not 
declare  the  appellants' judgment  against  f  angher  common ' 
against  hor.  It  only  dismissed  her  opposition.  But  the 
real  answer  is,  that  the  proceeds  of  the  sale  are  before  the 
Court,  and  it  is  not  now  a  question  at  to  whether  the  pro^ 
ceedings  by  which  the  sale  was  brought  about  are  regular, 
but  to  whom  the  moneys  propprly  belong.  It  seems  per- 
fectly clear  that  opposants'  title  to  be  coUocatedat  all  is 
bad.  The  property  is  Mrs.  Mulhall'A,  and  anflBlr  who 
jbas  an  interest  to  raise  that  qneation  oan  djo^ajust  as 
well  as  Mrs.  Mulhall.  Appellants  then  have  that  right, 
unless  they  are  fully  paid  the  amount  of  their  claim, 
under  the  deed  of  the  16th  July,  1876,  and  so  far  is  that 
deed  is  lawful.  v  ' 

The  appellants  having  an  interest  say,  respondents'  title 
is  bad,  mine  is  good.  We  are  with  appellants  on  this  point, 
The  will  of  Mnlh^  gave  the  property  to  his  daughter, 
Mrs.  Taugher,  with  the  right  to  "taugher  to  hyppthepate 
with  the  consent  of  his  wife  in  writing.    The  building 
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Have  not.  The  former  mnsfe,  thereforo,  prevail  ,\nd  appel- 
lants must  have  judgment,  not  to  send  the  case  back  for  a 
new  d^tribution,  but  the  present  judgment  of  distribu- 
tion IS  amended  by  giving  appellants  the  money  for 
which  respondents  are  collocated,  with/josts. 
The  judgment  in  appeal  is  as  follow)^ : — 
"  Oonsidering  that  over  ijind  beyond  the  amounts  for 
which  they  havebeen  collocated,  in  the  report  of  distribu- 
tion aijul  of  coUpcation  made  and  filed  in  this  cau^eon  the 
8rd  of  January,  1881,  the  appellants  have  no  interest 
preferable  to  that  of  the  respondents  in  the  sums  and 
amounts  for  which  the  said  respondents  have  been  collo- 
^  cated  in  and  by  the  sai^  report ;    • 

"Considering  that  Ifiere  is  error  in  the  judgment 
p.Tein  rendered  by  the  Superior  Court  at  Montreal,  on  the 
iOWi  of  June,  1881,  dismisfeii^g  the,  contestation  by  the 
appellants  of  the  collocation  of  the  respondents  in  said 
report,  and  that  said  contestation  ought  to  have  been 
maintained;  ;  - 

"  The  Court  of  Our  Lady  the  Queen  now  here,  doth 
cancel,  annul  and  set  aside  the  said  judgment  of  the  said 
Superior  Court ; 

"And  proceeding  to  render  the  judgment  which  the 
said  Superior  Gotirt  ought  to  have  rendered,  doth  main- 
tain the  contestation  of  the  appellants  of  the  said  colloca- 
tion of  the  respondents,  and  doth  cancel,  annul,  set  aside 
and  hold  for  naught  the  ninth  item  of  collocation  in  said 
report,  therein  included  the  claim  of  the  sai^  respondents 
for  capital,  interest  and  .costs,  as  well  costs  %f  suit  as  of 
opposition  ;  and  deth  orde^r  and  direct  ajuew  report  of  dis- 
tributpi^  and  collocation  to  be  prepared  and  filed,  awarding 
the  amounts  which  had  been  appropriated  by  said  ninth 
item  now  set  aside,  to  whomsoever  the  same^^ay  law- 
fully appertain,  according  to  the  rank  and  priority  of 
claims,  but  giving  preference  to  the  claim  of  ttie  appel- 
lants oyer  that  of  the  respondents,  with  costs,  etc." 

Judgment  revers^. 
Do^tre  8fJo»Bph,9.iiorneyB  for  appellantB4 
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JRitchie  4*  Ritchie,  attorneys  for  respondentis. 
(J.K.)       •  ^.      , 
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Decembers,  1884. 

Coram  Dorion,  Oh,  J.,  Monk,  Tessier,  Cross,  Baby,  '  JJ. 

EDWARD  H.  EATON  et  al., 

li^^en^a;i»f§fin  Court  below), 
'     ^/*'«.  Appellants; 

■        '-■      l-^-'t'.'-   AND,-     ■    ,'  ■     \       "  g-   ■ 

"  PATRtbi  MU]#i1r  ET^  AL.;^"  '- 

'  (P/ai^tiffs  in  Court  below),       ^'^ 

.V      ,  •*  ,        V     .  Respondents. 

Prescription— 'Art.  2261,  C.  C— Description  of  property— 
"West  side"  of  river — Change  of  course. 

Hbld:—!.  That  a  claim  for  the  value  "of  wood    wrongfully  cut  and  ' 
carried  away  from  plaintiflk'  Iknd,  is  not  prescribed  by^two  yeani, 
the  prescription  of  C.  C.  2261,  ?  2,  not  being  applicable  to  such  claim. 

2.  That  where  a  deed  conveyed  all  the  land  of  lot  10  to  be  found  on  "  tha. 
%est  side  of  the  river  "  which  runs  through  the  lot,  all  the  land  on 
tli^  west  side  according  to  the  general  direction  of  tbe  river  through 
the  lot  was  included,  although  inconsequence  of  a  bend  in  the  stream 
and  a  change  of  course  from  south  to  north,  a  portion  of  such  1/md 
lajr  geographically  on  the  east  side  of  the  curve. 

The  appeal  was  from  a  judgment  of  the  Superior  Oourtj 
district  of  Iberville  (Chaonon,  J.),  April  9,  1883,  in  the 
following  terms:—  "• 

"La  Oour,  etc......  "      - 

'*  Oonsid6rant  qu'il  appert  suffisamment  par"  facte  de 
yente  du  nomm6  Henri  t)esRivieres  au  homm6  James 
O'Neil,  en  date  du  21  avril  1848,  que  le  dit  acqu6i;euT 
James  O'Neil  a  achetg  et  est  devenu  acqu6reur  de  tout^ 
la  partie  du  uumSro  dix  du  ciuqnieme.Tang  du  township 
de  Stanbridge,  se  trouvant  k  I'ouest  de  la  rividre  appel^ 
Pike  Kiver; 

*  "  Oonsid^rant  que  sur  le  lot  doi^t  il;^st  question,  la  dite 
rividie  d6crit,  dansune  partie  de  son  paircours,  une  courbe, 
Ifliquelle  contient  dans  ses  limites  une  6tendue  de  terrain 
appartenant-A  ftfttnAmA  Ipt  et  fetant  de  dix-ttept  on  li^T.hnit 
arpents  en  snperficie ;  U„,.~* 

-'--  vouiv, Q.3.  ■■■";•    y-"  .":-';  :■'/:-,  _,88,-;-' 


I    I 


.^ 


■ft 


an, 

Mqrpby. 


\'i 


m 


«f  MONTH&A£  LAW  REPORTS. 

1     ,• 

,  '•  GonsidSrant  quo  pour flnppn tor  qnelles  sont  les  partios 
da  dit  lot  qui  80  trouvent  a  Tonost  do  la  dite  riviere,  il 
fttfUi,  rogardaut  le  nord,  distrairo  dn  dit  lot,  commo  inulucs 
dans  la  dite  V^pnte,  toutes  los  parties  d'icelui  qui  so  trou- 
Tont'd  I'pHieHt-  non-seulement  do  la  premi^ro  branche  do 
la  dite  riviere,  paroourant  toute  la  largeur  du  dit  1^, 
mais  aa«l8i  cel|e^  q'iii  so  trouveut  a  Tonest  de  la  seconde 
branohe,  dontle  detour  forme  la  courbe  dont  il  est  ques- 
tion plus  ftaut ;  ;v»  ■"  •  ' 
^ ""  Gonsiderattt  que  par  une  telle  interpretation  du  dit 
acte  de  A'ente,  interpr^tntion  qui  du  reste  dfecoule  de  ses 
termes^  les  dix^huit  arres  do  terrain  en  question  se  trou- 
v6nt  inclus  dsi.]»s  la  vento  ^»i^  par  le  dit  Henri  Des- 
Rivieres-an  dit  O'Neil ;  /    'c  ,,/•. 

"  Gonsid^rant  qu'il  app^rt  d'ailleurs,  taut  par  la  plai- 
doierie  qjie  par  la  preu,ve:,'^c|we  d^ins  le  printemps  on  an 
commencement  de  I'v't^  1877  les  dSfendeurs  anraient  aban- 
donne  et  fait  remise  avix  repr^sentq^nts  du  dit  James  O'Neil 
des  dix-huit  acres  de  terrain  eft  question,  reconnaissant 

^par  \k  mdme  les  ^  repr^'seniants  du  dit  James  O'Neil 
comme  6tant  les.  propriStalres  -l^xb  morceiifi,^  terrain  en 
qtrestion;  '     ^       i    ,  ^"5* 

"  Gonsiderant  que  cett^remise  et  abandon  i^sultent,  tel 
que  la  Gour  le  trouve,  da  la  plaiddirie  en  ant  ant  que  les 
d^fendeurs  n'ont  pa&  d6ni6  par  des  repliques  le  fait  de 
telle  femise  t^t  ttbandou,  all6gtlee  sp6cialement  par  les 
deinandeurs  oiaus  leurs  r^ponses  ;     .  » 

'^'ConsideTant  de  plus,, que  la.pr^ye  constate  le  fait  do 
telle  remise,  non  k  titr^  d*arra^g?ement  entre  les  parties, 
car  il  est  i^fllsamment  const^tfe  par  la  prenve  que  les 
offres  d'arrangement  propQ$6eSi  ii'6nt  pas  H6  accept^es  par 
les  dSfendenrs,  mais  considficant  qxi'il  appert  suffisanunent 
par  la  preuve  que  les  di^fendteurs  ont  exig6  que  les  reprfr- 
sentants  du  dit  James  O'Neil  e|;  sp6cialement  les  deman* 
deurs  acceptassent  telle  remise '{»Mi||n'eux,  les  ddfendenrs, 
n'eussent  point  k  enconrir  les.  itais  d'nne  action  p^titoire 
de  la  part  des  repr^sentants  du  diJt  J^mes, O'Neil ', 
"  Gonsiderant  que  cette  remise  et  abandon  va  k  con- 
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James  6'Neil,  en  date  da  2t  avril  1848,  €t  considferant 
que  les  d^fendenrs  par  leur  propre  titre,  n'ont  pas  achetfi 
specialemeut  les  dix-huit  acreasou  question,  mais  n'ont  , 
achet6  4ae  le  teste  du  dit  lot  No.  dix,  deduction  faile  de 
ce  qui  avait  6t6  veudij  au  dit  O'Neil  par  et  en  vertu  da 
dit  acte  du  27  avril  1843 ;  *  .    ,.< 

"Considferant  qu'il  appert  aussi  par  la  pfeuyo  quem 
d^fendenrs,  avant  la  passation  de  leur  contrat  dFachat,  ont 
6t6notifi6s  du  fait  que"  ledit  O'Neil  praendait  fttre  pro- 
pri6taire  des  dix-iiuit  acres  ei»  question,  et  que  les  dHeft- 
deurs,  nonobsiant  telle  notification,  auraient  ddv^lare  qu'en 
vertu  du  titre  qn'ils  voulai.ent  avoir  del'  successeuVs  dtl 
dit  Henri  DesRivieres,,  ils  enteudaient  se  diclarer  jpro- 
pri6taire8*de  (jes  dix-huit  acres,  et  prendre  le  risque  des 
reclamations  d\i,dit  O'Neil  ^^ 

"  Cpnsiderant  que  les  dSfendeurs  ayant  reconnu  le  droit 
des  reprfisentants  du-dit  O'Neil  il  la  propri6t6  des  dits 
dix-huit  acres  de  terre,  et  lilBtr  ayant  abandonn6  la  pos- 
session du  dit  terraiii»  ne  peuviftft  plus  axyourd'hui  pre- 
tendre  que  le  bois  qu'ilp  ont  coap6  sur  ce  m^me  terrain, 
6tait  leur  propri6t6,  et  qu'ils  n'rait  pas  ie^  remettre  la 
valeuraux  demandenrs;  et  coni^6rant  qu'un  jugemenl^ 
d^clar^iit  les  defendeur8propri6taire»||u  bois  en  question, 
irait  a  cbnsacrer  le  droit  des  ddfendeurs  a  la  propri6t6  du 
^terrain.  lui-mSme,  qu'ils  pnt  cependant  abandonn6 dans 
le  butvdets'eviter  les  frais  de^  ractio*  pfetitojre  doht  ils 
etaient  me&acSs  ;  >^  ;  .-^^ — ^^^ 

ttp  "  Cottsid6ranf*qii^  la  preuv^  testimonialP  faite  danib  la 
prfisente  caiise  relativement  aux  i^aits  de  possession  des 
dix-huit  acrofe  dont  il  est  ^uestiorf,  est  tres-conteadictoire, 
et  cOttsiderant  qu'il  appert  suflBLsamn^ent  que^aans  ^I'es- 
p6ce  la  Cour  ne  peat  guere  recevoir  une  preuve  verbale  , 
des  aveux  pr6tendu8  faits  par  le  dit  O'Neil,  ei^|iajtant»«c|ue 
la  dite  preuve  ainsi  faite  sans  cominenjcement  de  pteuve 
par  6crit,  irait  k  contredirelestermes  du  dit  acte.de  vente 
du  2*7  avril  i848>  et  serait  aussi  en  contradiction  avec  la 
.  reconnaissance  faite  par  les  dfefendeurs  des  droits  des  re- 
prdsentants  du  dit  James  O'Neil,  reconnaissance  dScoulant 
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ihdiqndes  et  resultant  anssi  do  la'plaidQieric  et  i*ioo6dnTe 
du  dossiur,  tel  que  plus  haut  expliqn^  ;"  ^^ 

■"  Gonsid^ratit  qu'il  apperk  sufiisaniment  -par  la^preuve 
que  les  ddfendeurs  out  conp6  et  eulev6  sur  le  morccau  de 
terre  dont  il  est  question,  durant  les  hiver^  de-lS7l  et 
1872  une  qnantite  de  bois  ttant  la'^propri^tfe  de  la  deman- 
deresse  en  vertu  du  testament  du  dit  James  (>'Neil,«t  de 
celui  de  MaryTlavener,  son  Spouse,  tel  que  r6cit6  dans  la  " 
d6cla]«ition  ;  et  cdnsid^rant  que  la  i^aleur  du  bois  ainsi 
enlev^  par  les'dfefendeurs,  ne  pent  %'6lever,\d'aprt8  la 
epreuve,  k  une  somm'e  ipoittdre  que  celle  de  |206,  au  paie- 
ment  de  laquelle  soinm^,  la  Oonr,  sejondant  but  la  preuve 
au  dossier,  „est  d'opinion  de  cowd«^ntr  leg  dfifendeurs 
pour  les  faits  et  c)iU8es  indiquSs  dans  la  declaration  ;  " 

"Considfei'ant  qtt'il  appert  par  le  dossier  que  les  de- 
mandeui^  sont  anjourd'hai  ,le8  repr^entauts  du  dit  feu 
JlShes  O'Neil,  quant  k  la  r^claihation  du  bois  ainsi  enlev6 
par  les  d^fendeurs  sur  le  terrain  en  question  ;      "" 

"  Oonsid6rant  que  U  plaidoyer  jde  prescription,  plaid6 
par  les^fefendeurs  n'esl  pas  fond6  et  doit  6ke  d6bout§  ; 
'*^*  "  Benyoie  les  defenses  pro  tanto  et  eondamne  les  dfefeu- 
denrs  solidt^rement  k  payer  aux  demandeurs  ds-nom  et 
quality  la  dite  sqmniQ  de  |200  pour  les  causes  indiqu6es 
dans  ractiott,  aveo  iiitfiret  du  jour  d'assignation,  e(  les 
d6pens,  distraits  ^,  etc."  ^        * 

Sept.  26,  1884.]  ^ 

^      Laflamme,  Q.  C,  for  the  appellants.  ^.      ^- ' 

Lacoste,  Q.  C;  and  G.  B.Baker,  Q.  C,  for  the  respondents. 

Baby,  ^.  (for  the  Court)  :— 

Pour  bien  compre^drfe  cette  cause, Jl  faut  en  relater  les 
faits..,  ^  "  ;    .     /    ____1____^_:_^— -- 

la^fclaration  en  c5t^  cau|e  alldgne  que  par  acte  de 
vente  fait  sous  seing-prTvg,  k  Stanbridge,  le  27  avril  1868, 
feu  M.  Henri  Desrivi^res  vendit  au  nomm6  James  O'Neil, 
pour  le  prix  de  $214.00,  ^ne  certaine  6tendue  de  terre  for^ 
mant  partie  du  lot  No.  10  dans  le  Serangdu  township 
de  Stanbridge,  situ6  k  I'Suest  de  la  riyiere,  les  vendeur? 
■ge  y^Bervant  le  droit  de  oonstraire  nne  ohansefe  on  trovefs — 
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de  U  rividre  qt  aussi  colui  do  garder  an  a Jre  de  torre  tout 
anpr^ade  cette'Qhanss^e.  Qao.O*Neil  prit  pomes^on  dn 
terrain  aiiMi  vendu  et  qae  ce  .dernier ^tait  alors  de'la  con* 
iienance  de  117  rods  de  front  snr.  le  ch'emin,  *l^'tods  dans 
la  \igne  |pd  dn  chemin  v^rs  le  rivage  onest  de  la  riviere  *  -, 
Jul  Br9CJ|iet,  et  217  rods  du  chemin  en  soivant  la.  ligne 
nord  da  lot  No.  10  &  an  point  ou  la  dite  ligne  nprd  tra- 
verse la  dite  riviere,  et  puis  snivant  le  cdtt  ouest  do  la 
riviere  en  descendant  le  coars  d'eaa  jasqa'au  point  ou  la 
ligne  sad  du  dit  lot  vient  1;^  frapper,  contenant  84  acres, 
2  roods  et  22  perches  en  sapeTfici;^^,  mesare  anglaise,  I'acre 
de  terre  r6serv§  non  compris.    v        X.  ^ 

QAe  dans  le  coars  de  Thiver  des  ann^es  1871-72  et  pen- 
danlla  i>ossessiou  comme  propri^taire  par  le  dit  O'Noit 
da  dit  immenble,  les  ddfeudeurs  alors' en  soci6tS,  ill6gale- 
ment  et  sanaperipission,  tant  par  e^-m^mes  qae  par  lears  '   * 
iervitears  et  employes  entr^rent  sar  la  propri6t&  e^  1^ 
iildgalement  et  sans  permissi^  bncherent  et  coap^rant     ' 
ah  grand  n'ombre'd'arbres  dQ>  diverges  essences,  i^rables, 
hStrcs,  m6ri9iers  W  eeares  croissant  alors  sar  le  dit  terrain 
et  de  grande^  yalear,  la  propri6t6  da  dU  James  O'Neil,  et  - 
4e8  con vertirerit  taut  en  "bois  de'coid^  |iil*en  billots,ie  totit 
d'tone  Valear  de  $850.66.       "     '    '  .       '    »    "     '  '    -  . 

Qa^apr^s  avwr  ainsi  illSgalenoMt  coap§'et' bach6  ce 
bois,  les  •  d6fehdetiTs  Tenlev^rent  et  se  rapproprierent, 
refusant  de  payer  ^  O'Neil  la  diti^  .Yalear.  ■'  ' 

Que  lel8  mai  1872,  O'Neil  serait  d<^c6d6  apres  avoir^^ 
fait  son  testament  par  leqnel  ilinstituaH  son  epoase.^« 
.Mary  Gavener  et'^a  niece^ msie  Keuset^h,  ses.legataires 
en  usufruit  •  de  ses  immeublcs  et  |^6gataire8  eh  propHStd  . 
de  ses  meubles,  doht  du  to^t  elle#se  ihire^t^en  posses- 
"siciTS^ces  div^reTitresT"  "11^^  ^       -    '      ' 

Que  par.apr6s,"le  3  d'aout  1876^  ^dite^Mary  Cf^^er\ 
serait  ^ussi  ddc6d6e  j|prds  avoir  fdii'  soh  testamen^»ar 
leqael  elle  16gaa  en  pleihie  prO{>n6t6  d  ht  dile  Jane  Ken- ,. 
selah,  sa  nidce,  tout  ce  qui  jui  apparteaait  ''de  isa  ducce^- ' 
sion  mobiliere.  ^  ♦    -'    „,   -^. 

Qn'j^raison  'de  ce  tlernier.  legs,  ladi^^  Ja,ne  KeuseliSi. 
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«»*.*;    de  sa  ranto,  Marj^lpiyener,  sont  deyonus  «&! 
'.    ^i""      d«ditO'Neil  co  Ae  les  dfifendeuTB.^  ^, /^li' 
'?  Murphjf.i>  ^'y^j  mainljgiaut  M  dite  somme  de  i^OjOO. 
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des  demti^ideurs  e8%|re8crit^.e||l|i8uifc)lkideij^ii.UV'o^^^ 
.    ai  que  James  0'||i^.en  8|^^||autJ|Ddp^d^,  kk  pr(^'  • 
I  |}Tidt6  Ichet6e  pa^  l^^^^feu  !M^|||liri  Pe8rivl^^|Eu  c'est  ^  ' 


^aypir:  la  portionj4ti  pi  Np.  Vw^ 


de'  1|:  ^i^re.  o^^  l^«Mfe^.« 
.t^lle'  que  veiidxm'imLvbHmmfWtm^'m 
2VJ  roS$^  cheiSi^ 


p  1871,  par  aclo  ter  *reii^ 
19  6-iaiIlaTim)a  I)e«nv||res,  pPur' lai- 
le  Maris  CaroJliiLe  D^jfrivii^rea,  hiferi- 
;^pj||tiitB  Idgaux  de  ffeu  p«||i  Desrivieres, 
alix"d4lf|idear8  aloilii  en  «p(3i6{6  ^mkimitameu* 
^f  ^'BigneB^  efttt*>wtres,  lo.  un 'ftcre;  d^y^fonnant     , 
.  V^|>'<iftie  d^  l©t!No,'10,Siti6  A  rouest  de  ia  I'itvii^&u  Brochet, 
ii?i       '  .        ^^^-  tottUe*e8to(et  r^sfdu  du  dit  lot  No.^lcmftn^  le  5e 
"'    '-  rmg  de  Btanhti^gp^&prka  a^^^ 

appartonskirii  Jajiiiel  Q'Neil  sur  ks'cot^  puest^la  riviere; "  . 
V  "^j,      °telqUed6olAtenJ^tede  Vente  deibu  f^^ 

d  James  O'3S^('il,^l0iv;:|Vo^^ designation)        !;;    ,^  '     .; 
Que  les  d6fcndeurs  Ue  mirent  de  snit^  en  pPssession  4cr 
la  propri6t$fqui  let^r^tait  ainsi  vendue  et  qui  ivsnfermait      - 
;*•       ■''  le 'terrain  sur  ieqi^el  le  bois  en  .^uestipn  a  fit^coup6,  ter- 
rain'qui  so  twuv*  ^  Uest  de  la  dite  rivi^i|(^  dn  Brochetf 
,|iTes  de  Ml  hprne  nord  du  dit  lot  6t  entte ■  lie-iferrain  de 
'  JlaijaeB  O'Neil  ot  la,,  bocne  rford-cst,  et  etai,(i ;  4'<^a,nt  la  pas- 
,    Bation  du  dit  acte  de  vente  aux  d^fendeurs  inclus  dans  le 
mesurage  des  134  acres  de  terre  a  eux  vendus^  eine  foK 
mait  pas- partie  du  terrain  apptirtenant  ^  b'Neil,  et.  n'(| 
jamais  6te  en  pos8e8sion,do.ce  dei;;nier.       .*;:jJ|:  ;  ^,  .       v^* 
*  Que  les  defendeu^-^aient  de  bonne  foiBflOd'ils  onit; 
coup4  et  pris  du  bois*su^  le  terrain  dans  VwRp^SiTl^^^ 
^  •/„ '.  mais  que  la^lieur  de  ce  bois  pris  dq||M|Ltfl9m^que  d% 
pen  pres  t^flnen  tdVlt,  et  qti'en  le  f^wHBK^  de  caUser 
un  dommi^Pna  n'ont  fait  qn'am6lioi'|ffli8F''t  terrain  eit 
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LcB  demandeurs  r6|>liqu6rt{ut  Aux  dfefjind'ettrs  en  lew 
disant :  nous  ifiaffirmoiia  que  voob  n'aviez  paa  la  posses: 
^ijtipn  l6galo  ^^  tcrroin  lorsque  vottfii  y  avez  coup6  le  bois 
*W%ae8tioii  ct  I'en*  avez  enley^,  et  o 'est  si  bien  le  cas 
qo'en  18t7,  lorsqu'on  yous  a  iuform^  que  nous  allions 
Tons  poureuivre  au  pfetitoire  et  votts  demander  les  doifa- 
mages  dontilest  maintenaUt  question,  voi^ous  avez 
liband^iunfi  la  possession  de  ce  terrain  et  prennis  de  nous 
payer  les  dommages  que  nous  vous  rficlamons  actuelle- 
meikt:;^^-:!^'-      '^         ■•■..■;,■,.-    ^^    .vSv.^-..,.    -r^ 
Cesont'lliles  prfetentions  respectives  des  parties.  ^^.^ 
La  question  de  prescription  a  6t6  6cart6e  par  les  parties 

•  elles-mfeuies ;  inutile  doup  de  s'en  occuper. 

La  seule  question  done  qui  reste  k  r^soudre  est  <le  savoir 
si,  d'aptes  I'acte  de  vente  de  Desrivieres  d  O'Neil,  on  doit 
entendre  toute  la  partie  dtt  lot  No.  10  qui  se  trouv©  d 
Vouest  de  la  riviere  du  Brochet^PikQ  rivers 

La  designation  du  terrain  vendu  |e  lit  comme  suit  dans 
I'acte:  — ♦' That  certain  tract  or  parcel  of  land,  situated, 
"  lying  and  being  in  the  townshipS*  Stanbridge,  known 
"  and  distinguished  by  the  description  of  tj^at  part  of  lot 
"No.  10,  in  the  5th  range  of  lots  ^ti  the  said  township  of 
"  Staubridge,  lying  west  of  the  rivjer." 

•  II  est  6vident,  d'apres  cotte  designation,  que  tout  le 
terrain  du  dit  lot  No.  10,  qui  se^troute  i  I'ouest  de  la 
riviere  du  Brochet,  ji6te  c6d6  k  O'Neil  par  Desrivieres, 
quelquf  soit  la'Sirelibn  que  puisse  suivre  c§  cours  d'eaw 
dans  ses  mfeaudres.         , 

Oepeadant  les  appelants  pr6tendent  que  par  un  chan- 
gement  de  direction  dans  le  cours  de  la  riviere  ce  terrain 
se  trouve  ;leur  appartenir,  en  vertu  de  I'acte  ci-dessus  en 

secondli€5UQit6.  ,'.,,., |ii,A^       '  .      ',    ^ 

Or  ici,  ito^WtneiifllPW^  le  plan  de  Corey, 

•  'ftrpentewrpovincia  ,  quj^pai^^  a^  dossier,  que  le 

terfaii'en  dispute  sf  trdiiive  Iitu6  sur  la  rive  ouest  de  la 
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de  son  parcours.^  Illfaut  doic  ^jre^ue  ce\l 
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-f  propri6t6  des  intidfis.    C'est  la  sSule  inte^tation  rai-_ 

sonttabl0  qua  ruat^uisBft-ttoBi^Ml*  oly  ^»  <a^O'^V>«y    ^  >^^-^: 
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et  cea  a««8,  d'aillonrs  eelle  qtie  paratt  M  avoir  m 
doun6e  par  le«  appelauts  eut-mdmea,  t«l  que  le  constate  la 
pk  doino  dc>«  mtimC's  sur  ce  point,  nm  «i6  par  loa  appe- 
lantH  «t  lo,  t^moignagen  au  dossier.  Nous  ne  comprenons 
.  po;nt  sur  qnoi  le«  appcUnts  pourral«nt  a'appnyor  pour 
fatro  pr6valoir  lours  pr6fendus  droitn  an" terrain  en  quJ 
tion.Le  droit  et  la  &>«««/„,•  leur  font  assurfement  d6faut 
lot.    II  est  certain  que  ce  morceau  de  terre  n'a  jamais  m 
4  eux  etquen  consfiqucnce  1^  bois  qu'ils  y  ont  coup4 
sans  la  permission  et  lo  cfonsentemeut  d'O'Noil  ne  lew 
appartenait  point.    L'actioii  'des  demandours  intimfes  en 
recouvrement  de  la^valour  de  erf  bois  Ctait  done  bien 
ondeo  et  le  jugement  qui  la  leur  accorde,  le  soul  que  lo 
tribunal  de  premiere  instance  devait  rendre.    Aussi  cotte 
uour  le  confirme-t-elle  avec  d6l)en8.    - 

.       '       J       fudgtaent  confirmed.  , 

Mflamme^untington,  iMjiamme  Sr  mhar^^^  attorneys  for 
appellants.  5  '  " " 

G.  B.  BaAer,Q.a,  attorney  for  resttondents.      ,    •  » 

(j.  K.)     ■■  ^.         ,:  ■  >-"■'.      :.-,*«p     .     •':■'■^<\   • 

.   ■        ■  ■        '  "    '  ■■        ■    ■  "        a      ■  '■:..",.'■'■ 

'  ■  ■■-..•-■  ■      -  ...  .       ^•.-     ...     .    ■         ■       ■.        ■-    - 


19  septembre  1888,    " 
Cortm  Tbssikr,  Cross,  Ghuroh,  XT.,  et  D6nER|i^l  asst! 

ROBINSON  y,  THE  CANADIAN  P)ICIFI0  RAILT^Y 
It.    ._,:     COMPANY.     ;  ■    •  ,  ■■,:■:.  i."  ■^: 

Proc4ebtre^F)rai8—C:i\  CisS/itS.      "      'tj  £^ 

Jmk  :-Que  le  non.paiement  ties  frais  innMents.  nK^me'^d'appel,  daiw  one" 
cauae  na  peat  paa  siwpendm  1*  continuation  de  cotte  mfime  CAdse; 
loKque  le  tribaiml  quiacond8mn6  aux frui^, n'a  (.as  impale  paie^ 
meat  comme  condUjon  prtalable  A  la  continuation.  T 

Te»sieb,X:—     .'■■*''':,     ■•^'r-'.       ■ '-^  ■     ■■A.-  .'"^- ' 

i>  ^«  i^  .f^^ente  cause  la  compagnie  dite  Ciiiadian 
J:'aci^  BailAyay  Company,  a,  obtenu  un  jugemgat  V»r 
lequel  le  verdict  retidu  centri  elle  dans  un  proci^  pat 
jury  a  6t6  mis  de  c6t6  et  un  nonveau  proces  ordoni^^  Snr 
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r\     cette  pr^^daro  la  demandtiiri&Bse,  Agne»  RobiqUon,'  a  6t6 
condamn^e  k  payer  d  la  dife  cojnpagnie  certains  fraia. 

En  Cour  Superieure,  1(^  dfto  comptignio  a  I'ait  motion. 
^  que  la  cause  fut  snspendne  j,UHqu'ik  co  que  la^  doraande- 
resse  eut  pay6  cos  firaw.  La  "Cour  a  rofusd  cet'lei^demaude, 
et  c*e«t  de  co  jugement  interlocntoire'  que  la_  dite  pom- 
paguie  demande  m^tftonau^  la  permissioa  d'appeler.  ^ 
cette  Couf.  ,         ',.  .  '. 

II  faut  observer : —  '  .         /    "  . '    ' 

lo.  Que  ce  sout  des  frais  incidents  dans  la.mdme  cause  ; 
ce  sQut  des  ffais  en  Cour  d'AppePet  en  Cour  Supreme 
encourus  suar  la  demande  d'wn  nouveau '  procda,  qui  a  k6 
accord^.  La  Cour  d'Appelja  d(6jA  d£cid6'co  point  dans  la 
,  cause  dh  Gutting  .^  Jordan,  19  L.  C.  J.  189^  en  IS^Sj.  oii  il 
a6t6  jug6:— "The  non-payment  of  costs  (m  an  incidental 
"proceeding  in  a  suit  cannot  entitle  the  party  to  whom 
. "  the  costs  are  due  to  a  stay  of  j>rocee^ing8  until  the  costs 
"are  paid."     "  "  '    „  .     [ 

2o-  Que  le  jugem^nt  qui  a  prononc6  la  condamnatibu  au 
„paieraent  de  ces  frais  n'eja*fait  pas  ubu  colfdition  pr6- 
slable  avant  de  proc^er  ultdrieurement.    La  Cour  qui  a. 
donn6  ce|jugement  fturait  pu  y  avoir  nqis  cette  conditiolt*', 
{U-(&alable,  si  elle  I'eut  voulu.     II  en  esi  done  des  frais  sur 
cet  incident  comme  des  autres  frai»  dans  la  cause  qui  '^ 
peufent  6tred6clar6s  compensSa  au  Jugement  final,  sui- 
vant  particle  478  du  Codede  Procfidure,  si  toutefHis  (jes 
Irais  ne  sont„pjw  solddsavant  le  jugement  final. 

8o.  QueKartiele  4§8<;"a  P.  C.  a  6t6  cit6,  mais  il  n«  s'ap- 
plique  pas  an  cas  actuel.  11  ne  s'agit  \k  que  du  d&istement 
fait  vdlpntaireihenf  pat  la  ^arlie,  et  on  ne  pent  6tendre 
«!ett€i  rfigle  au-d!ej,^,Mkurtout  lorsqu'elle  pent   avoir  pour 
eil^t  de  faire  perdre  4  Tune  des  'parties  son  droit  d^e  con< 
/ '  tiuuer  son  action;  si  elle  n'a  pas  les  moyens  de  payer  les\ 
fifliift  e^bourussUr  uu  incident. 
4^  Que  c'est  Uarticle  478  du  Code  de  Proc6dnre  Civile 
^  qm  doit  r6gir  ^S^  cause-: — "  La  partie  qui  succombe  doit 
"supporter  jMJ^ppeps,  k  moins  que  pour  des  causes  sp6- 
^"ciales  le  triWunal  ne  juge  convenable  de  les  mitiger, 
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'^^^       a  ('ondamti6  l^jky^f  gU<)»  IlohinHiQU  a'u  paiemeiit  du  oer> 
BobbMn     ^^j,|^  ^'''^.JSl^^HRil  propoo ^d*«ii  fairo  une  condition 
0.r.H.tio.   pr6^)a|jgd|nHp|pins  qubi  elle  ne  pourrait  procM^r 
ultf'ri^j|ih»ifitr«t  no8  lois  d«  proc6dun<  n«  proaoncent 
pas  Cflikl  HU8(>oti8iou  de  pro(;^uro.     L'appolatit  a  era  lai- 
ny^in^j  qa'il  fallait  doinandor  an  oMko  k  c«)t  ufiot  k  la  Cour 
Solt^rietiro ;  c«llei-ci  a  e«erc6  st^jporfetion  on  ordonoant  <* 
r^ne  lu  paiement  dns  find|il|Mi^sl|luqii^o  o|^|  actaftUant''  * 
^  condition  pr^alahhy^  la  coniin,a«tion  de  faction.    Cette 


j^^Xlour  d'Appel  n'iuterviendr^^as  pour  changer  TappUca' 


'»«■  ■^ 
\ 


tij^n  de  ce  poiivoir  disor^ti^baire.  F^e  24  L.  C.  J.  }62,  0. 
1880.    Efli  cous^qnenc^Nla  motion  pour  pefmi^sion 
poler  do  co  jugoment  interlQoutoire  est  fejet6e.v     .- 

Motion^  r«jel6o. 
Abbotls  4*  Campbell,  ponr  la  compagnie  0,  P.  It. 
Vatton,  Q.  C,  pour  Dame  4-  Itobiusoa.  .  ^^ 

^  (H,j..K.);,.J    ';  ';;  ■:'■ :      ,.,     ,  '^ 


# 


.   i 


I.; 


■   **£.     »•' V       -■■■'     ■    M      .M-.    SopfembeT22,  1888.. 
*      (JiiMm  DouioN,  Ch.  J.,  Tkmhikr,  CRoas,  B.iby, 

'       \«-^  <ii  DOHERTY,  JJ. 

THE  rONTUC  M^IC  JIimriON  EAILWAirCQ. 
{JOefU.  an^  incidei*^^jdainliffsA»  Court  below),  -sh 

■■T^-   ,    .•  *■         AND    ,,■•,■'%  ,:  • 
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0H-Uie  Irack — ttespansibilittf  of 
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'        ^  .  3iBI^:'---lv  That  wli«n  the  ijiOjgh^yeeB  in  charge  ot  the<  trains  of  a  railway 
'-  ,. >pi»pan^dijpcover  atjiimals  upon  the  track  tliey  are  Iwnnd  to  exercise . 
itii    v^g   s  „.J'™P®'''  carle  aiuljgradence -to  prevent  injury  to  them,  and  "».Diere 

'^  .^    •      %lacl(iBningo£spwdwill  not  becon^dered  suflicient  to  relieve  tl^ta 

*         a  -  fr<bfi  responsibility.  '  •?. 
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2.  Tlktt  no  nM|iililtlon  or  writing  wm  nitonMAry  lo  jHit  ilsfemldnt*  In 
(l«rault  for  n«)n-«mi|)U«n<»  with  ('oniir<li<lat«(l  Rftllway  Act,  IH79.  mc. 
Xii,  »■  «in«H<UMl  by  W  Vl»r.,  cap.  24,  mtc.  \h 

'A.  Tlittt  a  railway  ruui|>«ny  la  liabki  (ur  animala  and  catila  kilUxl  or 
Injured  by  (tettliij<  on  tbn  (rack  of  the  railway  In  oonatwjnence  of  the 

I  abwnca  of  ««ttl«  y;\Mn\H,  witliont  r«f«r«n«»  Ui  wlieth<ir  auch  unlniala 
.  !      ware,  aa  b«tw««n  tholr  ownaraand  tlm  public,  lawfully  on  the  liiKh- 

C^'  ■'*•  ■  •  ■■       •■  '■  ■ 

Vhe  appeal  wan  from  the  folllfelng  judgment  of  the 
Sup^^ior  Court,  district  olOttuwu  (WuiiTiA,  J.),  Oct.  26, 

ja86:—  "       N 

••iThe  Court  having  heard  the  parties  hy  their  respeo-' 
tiWoounsel  on  the  merits  of  the  principal  aa  well  bm  of 
the  incidental  demand,  eiuii^||ed  the   protseedings  and 
proof  of  record,  and  having  deliberated  thereon  ; 
\  "  Seeing  that  the  plaintiff  demands  of  the  defendants 
by  hie^action,  the  sum  of  #280  as  and  for  the  value  of  a 
black  mare  and  a  black  colt,  belonging  to  him,  which 
were  killed  on  the  I7th  of  June,  1886,  upon  that  part  of 
^4^the  track  of4he  Poutiuc  Pacific  Junction  Railway  situate 
jfcii  the  sixth  rafige  of  the  township  of  Eardley,  between 
^l^t)  highway  on  the  <!onceHHion  line  of  the  fifth  and  sixth 
'  ■   !^fc''^  "^^  **'**^  highway  on  the  concession  line  of  the 
-,,  jflR^and  seventh  ranges,  by  a  passing  construction  train, , 
•  'flirougylbe  fault  of  the  defendant  in  not  having  made 
and  mH|tined  cattle  guards  at  the  crossings  on  the 
higH ways,  above  mentioned  ;    '  •        . 

"Seeing  thatUhe  defendant  pleads  that  the  accident 
.occurred  through  the  want  of  ordinary  care  and  pradence    ^ 
•y  the  plaintiff  in  neglecting  to  Inaintajn  suitable  a^    *^ 
«     -  proper  fences  upon  his  farm,  and  in  allowing  his  hori 
to  stray  and  be  at  large  on  the  highway,  and  that  f 
,       defendant  demands  of  the  plaintiff  by  an  incidentaF 
'if    mand  the  snm  of  |200  as  and  for  the  amount  of  the  dam- 
age done<  to  one  of  the  cars  of  the  construction  train  by 
being  thrown  off  the  track  and  down  an  embankment  by 
the  coUisioh  of  the  train  with  the  horses,  alleging  that 
the  same  was  occasioned  through  the  fault  and  negli- 
gence of  the  plaintiff; 
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mllei  of  the  Pontiac  Pacific!  Junctuin  Railway,   which 
ly^cv      •  ompriHwa  the  portion  above  meiitioiu'd,  had  been  con- 
iirkdjr.      "tmetcd   f^r  moro  than  niiio  monthM  huforK  tho  accident 
ill  qucition,  and  that  during  the  inonthH  of  January  and 
February,  1886,  the  <-ontrahtor  ran  a  paH«cng<irtrain  Qver 
that  portioti  of  the  railway  betw«Nm   Aylnior  and  Qal(^. 
which  includes  the  »pot   where  th«'  acddent  occurred  ; 
that  the  defendant  had  negicrtcd  and  failed  to  make  and 
maintain  at  the  highway  croH^iingM  above  mentioned  cattle 
^       *g^^^rda  aujtable  aud  aftlficient  to  prevent  animals  tlrom 
getting  on  (B«  railway:  that  the  horBoa  of  the  plaintill" 
had  escaped  from  their  pasture  on  the  plaintiffs  farm  In 
the  seventh  range  of  the  township  of  Eardley,  of  which 
th«!  fences   were  in  'fair  i^Wer  and  were  sufficient  to  res- 
train his  animals  ;  that  the  horses  had  entered  upon  the 
railway  from  the  highway,  between  the  sixth  and  sovouth 
ranges,  in  consequence  of  the  absence,  at  the  crossing,  6t 
a  proper  cattle  guard ;  that  it  would  have  been  possible 
^     foT  the  agents   and   servants   of  the  defendant  to  have, 
*     <lriven  the   horscH   behind  the   train  and   thus  to  have 
avoided  the  accident,  and  that  the  mare  was  worth  116,0 
and  the  colt  |65,  making  together  |21fi ;  :  /         y  / 

"Qonsidering  that  under  the  sixteenth  section  of  "The 
CJonsolidated  Railway  Act,  1879,"  as  amended  by  the  Ao^ 
46  Vjct.,  ch.  24,  sect.  9,  the  defendant  was  bound  to  mab) 
and  maintain  cattle  guards  at  the  tirossing  over  the  high- 
way between  the  sixth  and  seventh  ranges  of  the  town- 
ship of  Eardley,  which  would  be  suitable  and  sufficient 
^o  prevent  cattle  and  animals  from  getting  on  the  railway, 
aud  that  in  the  abHcnce  of  such  cattle  guards  the  defen- 
dant was  liable  for  all  damages  done  on  its  railway  by 
its  trains  or  engines,  to  cattle,  horses  ot*  other  animals ; 

"  Considering  that  no  requisition  or  writing  or  other- 
wise was  necessary  to  put  the  defendant  in  default  for  its 
delay  and  Jiegligence  in  making  such  cattle  guards;  and 
that  the  duty  of  making  and  keeping  cattle  guards  at 
highway  crossings  is  for  the  protection  of  all  animals,  on 
the  highways,  and  is  a  duty  which  the  Railway  Com- 
pany  owes  to  the  public  generally  ; 
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*' GoiiHitlMriiig  that  derondmit  ii  liablu  for  oAttlti  and       "*"- 
aniinnlM  killi'd  by  g»«ttiii}i;  on  tho  tru4'k  of  its  rtilwny  in  ''*ltj,t*(^ 
(:onM«'<}uun«H«   of  thu  abiicnc.w   of  cattlu  guards,    without 
r«>fMr<'n«o  to    wh«stht>r   Huch  oattlo  or   aAimalN  w<ttn,   ait 
botw<M>ii  thoir  ownorn  and  tho  public,  Uwfully  on  tho 
highway ;  \ 

"  Conitidnring  that  tho  acc*id<Mit  in  qn«'«(ion  haj>iM<n«'d 
in  conHt>qaont'«<  oi  tho  ncgligi'uco  and  do|uult  (»f  tlio  du- 
ft^ndant,  and  the  abNtnu;**  of  th««  uxorciao  ^f  duo  uaro-on 
tho  part  of  itH  ngcuta  and  Hvrvanta ;  j 

"Doth  diimiiH  tho  incidental  demand  with  coHta,  and' 
doth  (*ondomn  the  defondaut  to  pay  to  th»  plaintiff  tho 
Hum  of  $215  as  and  for  tho  valuo  of  tho  hotHOH  bolonging 
to  him  whi<;h  wore  killed  by  a  conatruotiou  train  on  the 
railway  of  tho  defendant  through  itH  fault,  with  interest 
from  the  18th  of  September,  1886  (date  of  tho  Morvico  of 
t)io  aetion),  until  payment  and  (^osta ; 

"Doth  adjudge  that  tho  plaintiff  do  take  nothing  by 
motion  at  the  argument  respeoting  certain  objections  to 
certain  portions  of  tho  testimony,  and  doth  ^ant  distrac- 
ilon  of  costs,  etCi" 

May  28,  1888.]  ' 

/.  S.  Hall,  Q.  C,  for  the  appellants : — 
'  The  appellants  contend  that  at  t^u  time  of  the  accident, 
the  railway  was  not  yet  colbstracted,  and  the  lands  had 
been  taken  by  private  contract,  and  no  demand  for  fen- 
cing was  eyoT  made  upon  the  company.  The  motives  of 
the  judgment  indicate  and  admit  that  if  this  part  of  tho 
road  was  not  constracttMl  there  woald  be  no  responsi- 
bility on  appollauts.       7^^  ~  ^'^ 

TI|<9  attiention  of  the  Court  is  called  to  the  other  sec- 
tions of  the  Bailway  Act  which  govern  the  present  case, 
as  to  responsibility  of  the  company  to  make  cattle  guards. 
By  section  16  as  amend|£dU^M^6  Vict.,  chap.  24,  sect.  9, 
*'  cattle  guards  or  feUcelCli^yirot  required  to  be  erected 
"  until  three  months  afterilie  construction  of  the  railway, 
**or  within  six  months  after  any  land  has  been  taken 
"  possession  of  by  the  company,  if  required  in  writing  by 
"  the  oooupant."    The  evidenc#^^.  K.  Kenny  shows 
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that  the  lauds  along  thej  railway- in  tho  vioimty  of  where 
the  accident  occurred  had  been  purchased  by  private 
arrangement,  and  that  as  |'ar  as  he  knew,  no  demand  had 
ever  been  mader  to  put  up  cattle  guards  or  foiices  along 
the  Hue  of  the  road.  It  is  quite  true  that  there  is  an 
admission  to  the  effect  that  on  the  3rd  of  S««ptfe}nber,  1884, 
the  Railway  Company  ai>pli«d  for  andobtainod  from  thte 
Departme^nt  of  Railways  a  certain  sum  t>f  mO«iey  in  (!ou- 
nection  With  the  construction  of  the  road.  '  The  appeU 
lants  submit  that  this  does  not  in  tmy  way  show  tn'St  the  . 
road  'had.beeii  constructed  as  required  aud  intended  Jby 
the  Railway  Act.  ^  v*       '  "    ..      " ' 

^  There  was  no  license  to  operate  the  road  at  the^itne  of 
the  accidijnt^    The'appel^^-^onclude^hat  Up  to  the 
time  of  tie  accident  there  wais  no  r«sponsibiltty  upon  them 
to  ha,\y  cattle  guards.    The  jijdgment  admits  that  the 
rail^'ay  compariy  would  n6t  l^o  liable!. to  putr  these  in 
until  tKred  mdhths  after  construction,    t/onstrnction  can 
oiiiy  mean  completion  of  the  road  ready  afid  licensed  for 
^rdffw.    During  construction  its  liability  Jo  tfdeire  cattle' 
guards  did  not. ezi^tr.  The  railway  tjj^mpany  wi&re  entitled 
dftAng  construeiiou  td^g© 'upon,  lands,  pre^ajre  -them  hi^ 
thl^,  railway;  construct  their  road,  and  to  this  end,  iise 
extraction  trains  for  the  purposti^  and  it  was  only  after 
conitf^tion  and  completion,  wli*^n  trains  „  would  be  re*  " 
^gularly  run  on- fagt"*time  conveying  the  public,_^hat  tho 
liabilit;^  to  make  cattle  guards  aris"«?8.^  Up  td'  siich  time  a 
railway  company  ')v<>^^  only  be  bound  to  ordinary  dili- 
gence Jinrunning  a  eonstructiou  trairf,  whiefi  was  njioro 
than  done  in  this  jcase"    '  .    "*  ** 

In  the  case  of  JasmiA  y.  Trie  Canailian  Pacific,  Railway, 
do.,  6  Leg'.  N6W8,  p.  163,*  Mr.  Justic^  Bfelanger  held,  in 
1888, "that  a  Railway  Conipany  is  ndt  -responsible  for'the 
killing  of  animals  straying  and  t'^osjlassin^ou  its  t^ack, 
H.  Aylen,  for  the  respondent  t—  •  ^'  «^    i^    ■$'         ^^ 
Th'e  cattle  guards  required  i)y  law  where  jthe^raii way  . 
^he  highway,  had  hot  beenl  cpnstructed  when  the 
occurrecd  though  the  roM  had  <been  built  and 
'or  overnliaejidonths.    mmii(^iately  after 
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the  kilUng^f  said'  horses  the  track  was  propped  t(li  ]l|ld 
the  necessary  cattle-guards  put  in.    It  v^r^i»ld  hay^$«i*n^;f^ 
impossible  fcr  rospontlent's  horses  to'have  got*tt^|h«-^''^ 
railway  had  the  cattlo-gn4rds  that  were  subsequently  pi|t; 
in  be«?n  there  before  the  collii^ion.    The  horffts  i:»tt  for 
upwards  of  a  mile  in  front  of  the  traiii,ttijd  th6  seTva^$  ! ' 
of  the  appellants  inight  easily  have  avoided  killiiig  *|||*»  ' 
by  the  exercitee  of  proper  care  and  diligenc^,  .     ;i^i 

It  has  for  years  befen  a  well^settled  principle  that  the/^' 
owner  of  domestic  animals  injured  .upon  a  railway  itee*i-„ 
titled  to  recover,  on  showing,  either  that  it  was  through/ 
the  fjCult  of  the  qbmpany  that  they  were  enabled  to  come  j 
lipon  the  track,  or  that  after  they  werr6  first  discovered, 
their  destruction  might  have  bet^n  pteventpd  by  the  ex- 
ercise of  due  care  on  the  part  oi  the  employees  of  tha|^ 
compa&y.    Redfield  on  Railways,  p.  464. 

The  defect  in  the  copstruction  of  thi&  railway  which.  - 
the  respondent  .especially  complains  of.  Was  the  absence 
of  jpattle-guards  at  t|ie  road  crossing,  and  it  is  conteuded 
-thai  in.  neglecting  to  provide  the  sanne  the  appellanli^^ 
were  guilty-of  an  inlpxcusable  violation  of  a  pfubl|c  diity, 
k  vi^ation  that  occag^onM  the  lols  for  which  resppild^nt  .^ 

i  now^ain^  redress.  .:V'.'   v-    ;■■:;  .-C.  ■,-.■;;:.'*■  ..'■'.•'/;/ 

>-:   ...  •    .-.^  "■■::■■  -'f  ■-/  ■  ■/  ::-'i|K   :';'■,-  ^,::  ."-V;- . 

•_  'Gross,  J..(c/ms.);-— t.  ip»    ■!■   ■  .•:  ■   *  ■■  ^;;/'" ^'v^v ''-..-'',  ,■' 
ite  of  opinion  to  reverse  tlie  judgnient  appealed  from;  . 
tiefly  on  the  ground/that  railway  cdmjpaniesiBhduId  not 
heli^  responsible  for  animals  ^which  are  :|ill0d  While 
trespassing ^on  the  "track.    The  reispondent's  prop^erty 
does  not  adjoin  the  railroad ;  his  anim^escaped  froin  hife 
own  pasture  field  ;  they  w;ere  seen  fbrlt^;er«l  dftyS  8t 
.in'g  on  the  public  highway.    It  is  i^t  even  proved  at 
:whatnlace  nor  in  whi^t  manner  they  g^j^t 
1 1^  cite  in  support  of  this  yieV?*  the  casie 
Tg^, '  decided  -in  1864.    «j       -       ' . 
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animaKi  is  set  out  in  Holt  on  Canadian  Railway  Liw,  p; 
18,  but  ^0  do  not  find  that  the  cases  referred  to  liy  thai 
author  are  favokble  to  appellants'  preten8io|i|F  the  appel- 
lants were  guilty  of  negligence  in  the  running  of  their 
train,  and  the  Jext  of  the  author  cited  is  distinctly  against 
thein^  that  i)oint.  There  was  carelessness  amounting 
to-recklessness  in  the  way  in  which  the  train  was  hand- 
\  after  the  darfger  was  sevu.  The*horses  were  running 
on  the  track  in  front  of  the  train,  the  driver  "slowed 
down,"  but  that  did  not  prevent  the  destruction  of  the 
animals,  which  might  have  been  avoided  by  the  exercise 
of  proper  care.  .^ 

—  M  to  *^^  pretention  that  the  road  was  not  fiiiished,  1;he 
statute  does  not  mean  the  entire  completion  of  the  road. 
Such  la  construction  would  be  extraordinary.  I  agretf  also 
with  the  learned  Judge  in  the  Court  below,  that  the  ap- 
pellants were  bound  to  makb  cattle  guards  at  the  high- 
way crossing«,  and  in  the  absence  of  such  guards  they!, 
Were  rightly  con4emne4!f;  ji^ 

■■  -  ^/     Judgment  confirmed,  Cross,  J.,  diss.  ♦ ' 
Clutiaeau,HM,  Nichols  Sf  Brown,  attorneys  for  appellants. 

:   li.  Aylm,  attorney  for  i'espondent. 

r;         '(J-K.)  ',       •        ' 
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W  -         ,     November  27, 1888;   ''' ' 

'  ■    .'■  ■       "      "j 

.  Corawi  Tessier,  Cross,  Churcw,  DoHERTY,  JJ.  i 

.  ^      ELEANOR  H..HAIGHT, 

{Plaintiff  in  Court  below), ^ 

»     '  ,App«Lt.ANT;,' 


\; 


AND 


'THE  CITY  OF  MONTREAL,   '    • 
-^ — -■ {Defendant  in  Court  below),' 


;■•''■''>''     ^  *■  RBiSPOKUENT.' 

■       '  '       ' 

Educational  InstitutuM^Exemption  from  t^xes^Recoverp  of 
,      •      monei/  paid  bi/  error— Arts.  104,7,  1140"*C.  C.  * 

Hbld:— 1.  That  property  occupied  as  a  private,  boarding  and  day  school 
for  girls,  where  there  are  numerous  pupils  and  teachers.and  no^rant 
:*■  te  received  from  the  municipality  in  w  hich  it  is  sittiated,  is  an  educa- 
tional institution,  withih  ^he  meaning  of  t2,  C.  &  h.  C,  cap.  15,  sec 
17,  as  amended"  by  41t  Vic.  Cap.  6,  sec.  26^  and  conaeauentljr  exempt 
from  municipa)  and  school  taxiea,,  '     .     ■     '^ 

f  2.  F*^  Jn  ignoranpe  of  t^exemption  so  cjwileff,  mW  lias  been 
.r'  paid  a»  taxes  up<Mfjiirehpf6j»rty  it  may J^*recov«riB^.  ?  '' 

a  In  such  action,  wlifen  U  was  alleged -that  such  paj^ent  had  been 
made  under  coi^str^nt,  and  it  Uras  proved  to  have  b%k  made  ^ddn- 
tefily,  but  through  error  of  law  and  of  fact,  an  amendment  tj»  make 
tlie  declaration  confiTrm  with  that  proof  was  not  an  al|eratldb'  slilp-  - 
cient  to  change  the'^nature  of  the  action*  and  sbould  iS  allow^  mia. 
-  aftiS^  the  case  had  been' submitted.    '  "»       *,-'^k 


>t. ' ' 


t 


The  i^peal  was  from  a  judgmentiBf  ^6  gaperior  Court, 
Montreal,  (Loranobr,  J.),  reported  hi  ^,  L.  R,  a  S.  0.  65. 

the  appellant  kept  in  Montreasl>  large  l^arding  and 
day  school  for  girls,  aj^  for  that  purpose  ah«  occupied 
during  certain  ye^arsh^wn  property;  during  others  she 
leased  certain  premises  from  the  Montreal  Invfest^nt  and 
B^Mding  Association.  During  the  years  mentioned  in  the 
d^laration  the  City  charged  those  propertied  i»xe9  which 
the  appellant  and  the  Association i,  in  ignorance  of  the  sja? 
tulory  exemption  above  recited, paid.  fc^  "' 

Vou  IV.  qI'b.  •'  il     23 
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»  The  appellant  was  subrogated  in  the  rights  of  the  As- 
sociation, ahd  sued  for  $1186.02,  the  total  amount  so  paicl. 

The  payments  were  alleged  to  haye  been  made  under 
constraint,  but  the  proof  shewed  that  they  had  been  made 
voluntarily,  but  in  ignorance  of  the  exemption,  and  a 
motion  was  made,  after  thef^  ease  had  been  subinitted,  to 
amend  the  declaration  arfd  make' it  conform  with  those 
facts.  '■._.. 

Although  no  ruling  was  given  upon  the  motidu,  the 
learned  Judge  in  the  Court  below,  after  dismissing  the 
action,  stated  that  the  amendment  cpuld  not  be  allowed; 
as  it  would  change  the  nature  of  the  action.         *  v 


§ 


Sept.  20, 21,  1888.)      H^^^::,  /      \    _       ,' 

.     K-  R-  Macpherson,  for  |(|>|)ellant,  relied  upon  thejjlauses 
^  of  the  Acts  above  cmj^,  iptiid  their  interpretation,  by  th©* 
Supreme  Court  of  Canada  m  the  case  of  Wyliex.y^ie  City 
of  Montreal,  12  Can.  S.  C.  R.,  p.  8^4  et  seq.;  and  likewise  - 
upon  the  articles  of  our  Code,  1047  aiid  l,l40^.and  argued  ■ 
that  the  amendment  aa  mbved  for  should  be  allowed,  a|id 
that  in  any  event,  the*  Question  of  error  was -pjirt  ojf„the 
issues  when  the  parties   went  to  proof,  as  it  hM  beeti 
raised  by  respondent^Ei  pjeas,  and  thiprefbre,  theflction  jiBAs'- 
good  even  'without  ihe  addition  sought  by';&miAdm!<snt. 

X.  X  Ethier,  for  respondent,  contended  that'  appell^n#^ 
and  the  Bnilding^s^cfi»tion  were  properl]r^  chargjed  with 
the  amounts  pai<^^y  them  {^  taxes  ;-  that  the  asseissoient 
rolls  '^were  regjiijECl'%  made,  and  no  complaint  or  .prdtei^l 
%a8  ever  madot^alust  them  within  the  legal  delays,  ana; 
those  delays  iiT<$^^al ;  inai  ap^llant  and,  the  Association 
were  satisfying  a  just.de&t,  and  did  not  p%  in  igodtance 
or  error  of  law  or  of  fiEict,  but^  'ppineconmii&safK&,^caufet 
vobintatily  and  without  cpustraiut. 

CHtillcH,  J.  (for  the  Coiitt) :~        ■     .  ; 

We  ^consider  that  Article  1140  of  the  Civil  (Sjde  i«  quite' 
Applicable  :  ""Every  payment  presupposes  ja  debt ;  wh&t. 
"  hasljeen  paid  where  thiere  is  no  debt  may  be  recovered." 
The  appellant's  establishment  was  exempt  frpm  taxation. 
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i  b«  iio l^^tion  there  cpuld  be  no  debt  created^  /»»'• : 
Was  a©  aiftbt  th^  AtUcJe  applies,  and  tie  '    "^•'"' 


If  there  cotild 

tfttd  if  there  was  a©  aW)t  th^  Artwje  appl„o,  „„« 
rfpi*eHant  is  entitled.to  recover:   tW  amend ipent  asked 
should  have  been  allowiid.      /^^^^  °'v 

The  judgment  of  the  Court  il^  fbytJws:—         ^  -      -  V 
"  Oonsjderinrthat'tteippellant.  plWintiif  in  the  Court  '  ' 
bejow.  has  established   by  evidence,   that  the  property    ^ 
owned  by  her -and  described  in  theMeclaration,  being  offi- 
cjal  No:&12i  Si.  Antoine  Ward,  m  this  city,  was  durinir 
•the  years  1878,:i879.  1^$0  and  1881,  by  h^r  occupied  and 
used  as  an  edu6ation9l  institution  witj^in  the"  meaniiig  <!;-  a 
the  Statute,  41  Vic.;,  cap.  6,  sec.  26 ;  a^  considering  also^ 
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th^t  the  said  appellant  has  estjlblished  by  evidence ^hat 
»tlM>  property  official  No.  1626,  sub.di,vif  ions"  D  and  E 
dff^ng  the.  years  1881,  1882,  1888,  18gfiaiM   1885,  wa^ 
owned;by  the  Montreal  Investment  and  Building  Asso- 
ciation, and  that  during  the  whole  of  said  years  the  same 
^08  xiMd  and  occupied  by  the  ^aid  appeilant  as  a^^ca- 
tio^r  institution  within  the  meaning  of  the  aforesaid  ^ct    - 
•Jt  Vip,,eap.  6,m.  26  ;   that  said  educational  institution 
.did-n^t  at  any  time  receive  any  grant  from  the  defendant  ; 
*,  *And  considering  that  it  is  shown  that  during  ther^' 
Whole  of  the  said.yftars  from  1881  to  1885,  both  inclusive 
the  same  was  by  the  said  defendant  assessed  and  4aied, 
which  said  assessments  amounted  to  ihe  sum  i)f  |669 10  • 
"And  considering  th^t  it  is  also  Established  that"  tbb 
said  property  hereinbefore  firsUy  nit^qtioned  (to^wit  official ' " 
No.  612  St.  Antoine  Ward),  Was  also  asWd  ahd^jied  by  * "^ ' 
the  said  defendant  for  the  said  years. ISTS  to  1881;- both  '^'*^ 
inclusive,  which  said  assessments  and  ta?es  ambdnt  to 
the  further  and  other  mt^tM  $526.9^;  and  considering    '  ■ 


•I- 


un||gf 


that  *tb^  said  appellant  hJ|Kwn  thZt  she  paid  th^  said 
.mm  pf.  p26.m  io,tiie  defendant  under  the  usual  l^otice 
that  ^f  not  pald||jrithiu  fifteen  days,  execution  would 
issue  pgaiust  feer  goods  and  chattels,  and  in  ignorance  of 
the  laa  that  the  pai4  property  wns  not  Hfefifssable  in  law^ 
himI  inlfact , 

'•a4  «»»l»«ldBriiig  that  it  has  been  e^abjfshed  that  ihe. 
said  M^utrepl  Investment  and  Bijyding  A-^ociattejji  paid 
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thb  said  Bitm  of  it659.t0  under  a  sithilar  notice  to  the 
^^'''^    c  defendant ;    and  (considering  that   the  said  Association 
Ait'iurSJi.    assigned  all  its  right,  title  and  interest  in  t^ie  said^ni  of 
$(J5&.1<)  to  the  said  plaintiff  by  deed  of  traiwfer  duly  sig- 
nified upon  the  said  delendant ;  .^^ 
Considering  that  the  said  appellant  moved  to  be  per- 


>ellant  move 
to  ifiakvi  it 


mUtek  to  amend  her  declaration  to  \fia,kvi  it  agree  vgith' 
liho  laAts  proved,  the  whole  as  in  the  said  motion  set  forth  ; 
*  and  considering  that  the  Court  below  should  have  per- 
mitted \th6  same  and  should  have  ..gran|;e4   the   liaid 


motion 


X 


MndWiSidering  tl^t. no  judgment  appears  to  have 
J^cn  prououuced  thereon ; 


"And  Considering  that  it  is  shovirn  tha^me  wMble  of 
the  said  Woperty  was  exempt  from  all"  municipal  and 
kchool  taxes  during  Ihe  said  sevetel  years,  and  that  no 
debt  ever  existed  in  favor  ^of  the %aid  defendant  fof  either 
of  the  said  sums  of  $526.9^  and '^659.10,   or  any  part 

'thereof,  or  any  obligation  whatever  evejr  existed  to  pay 
the  san^e  on  the  part  of  the  said  appellant  towards  the. 

r,t;)B|iddefe^dait;-      •         ;,.■.',    ■' ■' "  ::■;  - '^         ■'        ;^  • 
'  ^fl*And  considering  the  provisions  of  Article  1140  of  the 
dittlCbde; 

)  "And  considering  that  in  the  judgment  of  the  ■Court" 
below  to  wjrt,  the  judgment  rendered  by  the  Superioir 
Court  al  Montreal,  on  the- mt  day  of  January,  ISSt,  there 

■"is  error  i   !_'■•;,-;  p-  ■■::.-■'.:,  .■•;.-•■;■;■:-:;;*../.■' 

"This  Court  obth  cancel,  annul  and  set  aside  the  said; 

V  judgment  of  the  ISuperior  Court  in  this  cause  rejpidered ; 
and  proceeding  tot  render  the  judgment  which  the  Court 
below  should  have  rendered,  doth  adjudge  and  condemn 
tl^e  s^  deffindanUnoW  respondent,  to  pay  and  satisfy 
i!ilito  the  Said  jipp^Mant  the  Sum  of  $1186.02  with  interest 
itj^ereon  froitf  i^  5th  day  of  June,  1886,  date  of 

service  jof  proems,  tl^e  whole  .with  costs,  as  well  of  this 
Courtis  jjfi;hBCouribel<>w,''  '^^  / 

.    -\  •     '         'V       \         °  JFudgment  fererMd. 

\pitnlop,  Lyman  Sr  Mwymerson,  attorneys  mr  appellant. 
J^.  Roy,  Q-  C,  attomtey  for  respondent.       - 
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^Norembe?  19,  1888. 

I, 

Coram  Dobion,  Ch.  J.,  Monk,  Rawsay,  Tkssier,  Gross,  J  J. 

,  ■       ■  '■■■■'■■;   ■■ ' ■ '    ■  •■ .    ■.■ .    ,■'.,'■    .s'^.-v''' "  ■      ■ 

,  '  :  "^■'  .■  ■  ADAM' DARUhSv'''^Sv''  ■     . 
'      ;      '  {Hitfendaniiit  OoUriMow), 


Delegation—No^  aecepied-^Efeeti^^Atit  1 1 80  C.  C  ~~ 

Hbli>:— That  delegation  until  it  is  accept^  does  not  bind  tlje  parties 
delegants ',  it  only  operates  as  jjn  vnikaiion  dt  pivmeai'  .      "  ■ 

The  appeal  was  from  a  jud^meiit  of  the  Superior  Court^ 
Montreal    (Taschereau,  J.),   Nov.  Jia,  1881,  dismiBsiug 

the  appellant's  action.  (') 

The  translation  of  the  judgment  (a«  printed  ii]\the  ap^jj, 
pellant's  factum)  was  in  these  terms  : — 

"  The  Court,  etc .  •  ' 

"  Considering  that  the  plaintiff  (now  represented  by 
the t>laintiff  by  fepriie d'inaanee),  hj-virine  of  the  indica- 
tion of  payment  whith  she  alleges  to  have  duly  accepted, 
would  only  be  in  the -Tighter  of  Jo^i^ph  Auguste  Quesuel, 
and  could  only  exercise  thd  actions  which  jthe  latter 
would  personally  have  himself  against  the  said  Lafram- 
boise,  Bobitaille  and  Oeriken,  his  vendors  and  the  prede- 
cessors  {at^Uf$)  oP^the  present  defendant,  and  hypothec- 
arily  against  the  said  defendant ; 

"  Considering  that  at  the  time  of  the  acceptation  made  _ 
by  the  plaintiff  of  the  said  indication  of  payment,  there 
war  noihingdvetd'said  (^esnel  by  the  said  La  framboise, 
Robitaitle  &  Geiriken,  and  that  on  the  contrary,  by  reason 
of  the  action  in  warranty  which  the  latter  were  intitled 
to  e3i;ercise  against  him  on  apcount  of  the  hypothecary^ 


(^)  S«e  slJK)  Sierei  dk  OcrOm.  2  L^.  N«ws,  67 ;  S  L^.  New0>  38S. 
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action,  then  brought,  by  the  plaintiff  against  thorn  as  pos- 
sessors, {dStenteurs)  of  the  three  undivided  iburths  of  the 
south  half  of  the  property  in  question  in  this  cause,  and 
seeing  the  sums  ol  mpuoy  by  them  already  paid  to  Que«- 
nel,  at  the  time  of  the  sale  of  the  Itth  October,  1874,Hhe 
said  Laframboisc,  Robituille  and  Qeriken  were  then  the 
creditors  of  said  Quesnel  fat  an  amount  of  several  thou- 
sand dollars  ;^'  • 

"  Considering  that  on  the  said  hypothecary  action  of 
jthc  said  plaintiff  against  Laframboiso,  Robitaille  aAd  0er- 
iken  for  a  larger  amount  than  the  oile  for  ^^hich  they 
might  be  personally  liable,  judgment  was  rendered  con- 
demning them  to  abandon  the  three  undividi'd  fourths  of 
the  said  south  half  of  the  property  above  moiitioned ;  tha^ 
they  have  conformed  to  the  said  judgment  and  hfifli 
made  the  8um*nder  r^uired  from  them  ;  "  •  ..j;* 

"  Considering  th^^the  plaintiff,  after  having  bfOUj^Jkt 
the  said  hypothecary  action,  and  having^  given  io  s^id 
Laframboise,  Robitailk  and  G-eriken  the  option  of  surren- 
dering the  said  property^  <5ould  no  more  accept  vvittffV'flTect 
the  aforesaid  indication  »f  payment,  the  things  being  no 
more  intact  {la  cJiose  n'6tantplusetdiire),  and  that  the  accepta- 
tion which  she  made  of  it  by  the  ^*»ed  of  the  4th  Decem- 
ber, 1877,  could  not  confer  on  her  way  personal  recourse 
against  the  baid  Laframboise,  Bbbitaille  and Geriken,  nor 
consequently  any  hypothecary  recourse  against  the  pre- 
sent defendant ;  "  «     .    "  . 

"'  Dismiraes  the  answer  in  law  6f  the  pWntiff  by  npHse 
dHnstance  as  well  as  the  motion  to  reject  part  of  the  evi- 
dence, maintaiats  the  pleas  of  the  said  defendant,  and  dis^ 
misses  the  present  action  ^yrith  co«t»  against  the  plaintiff 
hy  reprise  dHnst&ncet''         '  f  ,  '  ' 

a«rt.l6,  188§4  *  l_i-     -- .  -       -- 

/<Me;»A  jDoK/r«,  Q.  C,Jbr  the  appellant. 

B.  Pugnuelfif  (^.  C.,  forlj^e  respondent.* 

■ivJ«^'!pW§  is  in  hypothecary  action  Jay  the  tepn>sentative  of 
'ICme.  MfeJsBler  ^agiinst  tkn  lespondent,  ^ho,  it  is^Ajrq- 
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tended,  is  the  (Utenteuracluel  of  rial  eitate  hypothec*t(wi 
to  Mme.  Metzler.       .  .._^.    ;•  ^^Af"  I ■■„,■'  :^  '■■".,  ,1:^  ;.-■•' V*- '--"'■■ 

(iu  the  20th  OctobeW|fe<1ijtme.  Mfetzler  80I4  to  (^ 
neltwo  pieces  of  landf^hich  for  brevily  Vfn  shall  call 
the  Bouth  part  of  46t9,  for  1700  an  arpen*.  calonlat«>d  as 
amounting  to  $48,660.  He  paidl  one-fourth,  $12,162^ 
leaving  still  due  186,487.60.  This  balance  was  to  be  paid 
in  four  annual  payments— 14th  October,  1876,  f  9,12L87i  • 
1876,  $9,121,871;  1877,  $9,121.87* ;  1878.  $9,121.87*.  with 
interest  at  7  per  cent,  payable  semi-annually. 

On  the  same  day  Qnesnel  also  bought  from  Mme.  Oft* 
dieux  the  »orth  part  of  4679.  ,        "     , 

Three  days  after,  l7th  October,  1874,  Quesnel  soldth^ 
fourths  of  both  his  acquisitions  for  the  sum  of  $49,612.50, 
of,  which  he  received  $22,246.87*,  leaving  a  balance  of 
$27,866.62*,  and!  the  three  purchasers' promised  to  pay 
this  balance  eacih  for  one-third  to  Mme.  Metzler,  fdr  ac- 
count of  Quesnel,  and  they  hypothecated  both  lands  for 
this  amount.  In  other  words,  Lafi-amboisp,  Robitaille  and. 
Gk;riken  undertook  to  pay  to  Hfme.  Metzler  for  aiuiount 
of  Quesnel,  three-fourths  of  all  that  remained  duo  to  her 
<m  her  sale  to  Qnesnel.'  .  V^  " 

Subsequently  Laframboiso  and  Robitaille  sold  each. his 
fourth  of  the  north  part  {p  0<srikeu,  and  GTeriken  sold  the 
whol^  three-fourths  to  Darling.  ISL      ' 

The  pretension  of  ih«  appellant  is  that  by|iie  sale  from 
Geriken  to  Darling  the  latter  became  tlfe  owner  of  the 
property  sold  by  Mme.  Cadieux  to  Quesnel,  subject  to  the 
hypothecation  to  Mme.  Metzler.  .  " '' 

This  action  was  met  by  two  pleas  ;^the  ^rat;  chose  jugie ; 
th'te  second,  payinent,  and  substantially  Ihat  defendant's 
auteurs  were  evicted  from  a  great  part  of  the  property  hf  . 
Mme.  Metzler  herself,  representing  more  than  any  unpaid 
balauee.  .  ' 

This  is  all,  I  think,  more  involved  in  an|earaDce  than 
difficult  in  reality.    The  plea  of  cAoac/a^is,  I  think,' 
unfounded.    Then  as  to  th@  payment  and  th^  eviction, 
Mme.  Metzler  seems  to  have  two  means  of  getting  at  th^ 
property  now  in  question — either  by  exercising  the  rights  I 
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r  Qtt«tn'()l,  or  baiing  her  otaij 
Im  oithei*  of  tKeto  now  wttj 


II  tl\e  duliBga- 
«r  reach  ? 


that'lf  iiho  in  oxorciHi]igThu  rights  of  Quev^ 
er  (hut  w.oald  bo  •  good  tq. Queiiiel  would\ 


of  her 
I  tlbn  to 

Itir 
nel,  ajuy- 

l!k)  ,|D[oo<l  to  her."  Now  the  answer  to  Qutmnel  was  this 
.we  have  b«en  evicted  fVoiii  tho,  moro  valuable  portion  of 
the  property,  and  we  have  at^tually  pt^id  ydu  more  than 
repnesents  the  rest. 

If,  again,  she  goes  on  tho  delegation,  it  is  necessary  to 
enquire,  what  is  the  nature  of  the  delegation  ?  Until  ac- 
cepted it  is  what  is  called  an  imperfect  delegation,  that 
is,  it.  is  more  than  an  indication  depaiement,  it  is  less  than 
a  del«>gation.  Until  accepted  it  is,  therefore,  under  the 
^control  of  the  parties  to  it  without  the  cousei^t  of  the  d^- 
legatee.  It  must  be  perfectly  clear  that  if  tfaie  imperfedt 
delegation  can  be  set  aside  betwee^i  the  parties  by  con- 
tention, until  acceptance,  it>  can  equally  be  set  aside  by 
any  f%ct  which  amounts  to  an  ditinbtion  of  the  obliga- 
tion, as  for  instance,  by  payment.  Now,  what  is  con- 
hero  is,  that  there  was  payment,  or  what  is  equi- 
to  ii.'  Inbther  words, 'Mme.  Metzler's  suit  is  not 
fd  by  the  delegation, which  was  not  accepted  till 
l^uesnel  was  fully  paid, 

las  been  said  that  in  addition  to  all  this,  the  bar  to 
Queaneret  claim  was  owiiig  to  Mme.  Metzler's  own.  act. 
Strikintf^  as  this  seems  at  first  sight,  it  does  not  appear  to 
me  to  influence  the  question  at  alL  Even  a  perfect  dele- 
gation cr<feates  no  novation,  and  Mme.  Me tzler  might  have 
exercised  all  her  rights  if  before  dding  so  she  had  bound 
the  parties.  Thei^,  she  would  have  had  all  these  people 
and  all  their  join t%roperty  bound  to  her  personally  and 
hypothecarily:  •         ^J      - "    i> 

If  she  is  defeated  of  her  right  by  her  failure  to'accept 
en  temps  utile  this  delegation,  it  is  unnecessary  to  pursue 
our  investigation  further.  It  may,  however,  be  worth 
while  to  say  that  the  dissertation  of  Mr.  Troplong  in  No. 
498  does  not  apply  to  our  Code,  even  if  his  theory  be 
correct  as  to  the  doctrine  of  the  old  law.  I  ain  in9lined 
to  think  that  the  doctrine  of  th4  Bpman  law,  adopted,  by 
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the  Conr  Royaie  de  fblmar,  and  which  Mr.  Tmplonj)^ 
troaU  with  deriajon,  ia  the  true  one,  and,  at  all-  ev^ntii, 
w«  have  not  left  it  in  doubt.  Our  Co<h»  (Art.  U80>  haa 
special lyatHrmed  thedqctrine  of  PauIuM,  which  Mr.Tr*^ 
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long  attempts  to  overthriw  1180 
'!  ing  to  be  delegat<>d  cmnnot  o; 
"  the  etcoptiona  which  ho  mif^h 
"  party  delegating  him  although^ 
"  gation  h«v were  ignorant  of  amh 
"  going  rule  does  not  apply  if  at 
"  tion  nothing  W  duo  to  the  ne\v  c\ 
"  out  prejudice  to  the  recourse  of  the 
"  against  the  party  delegating  him."  Artri99  (20t)  has 
been  adopted  as  an  exproHsiou  of  a  rtile  upon  whioh  ibe 
French  Code  is  silent,  but  the  'importance  of  which  it 
noticed  by  Maleville,  as  cited.  . Oat  Il«P-  of  CodiftoatioH 
Oommissioners,  p.  106 )  This  opinion  ns  not  in  t^onflict 
with  what  was  held  as  to  sheriffs'  sales  in  Lu  Sanque  cftf 
Pfittple,8f  Dexjardins, '  and  in  another  case  lately  whi^re  We 
held  the  same  doctrine  ifi  this  Court.  The  pnrchaJ^er  has 
lio  recourse  against  the  pubjic  ■offlc«r,  anc[  hat  ti  against 
the  party  who  set  him  going..  The  purchaser  never  cool* 
sented.  He  is  not'witkin  the  rule  of  Pauliis.  . 
%  '  .  .  Judgn(j,eat  oiinjimed: 

\Doutre  Sf  Joseph,  attoruejjp  Ibr  appellant. .     '?'''  * 
<*;  Pagnueto  S^'Ht.  Jean,  attorneys  for  reapondt^nt,  *^     :■  ' 
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Appellants; 


862  MOmmAL  LAW  BBP0RT8. 

'  Miurch  24, 1888. 

'  ■     ,'■*«'  ■    ■  ■  .      "   '  . 

Coram  DoBioN,  Ch.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

THE  CITIZENS  INSURANCE  AND  INVESTMENT  CO., 

{Defendants  in  JCkfwrt  below), 

AND 

LAJOIE  M  QUAL.,     ' 
{Phintiff  par  reprise  in  Court  below), 

Respondent. 

Insurance,  Fire — Goods  destroyed  in  premises  other  than 
described Jn  policy  —  Inspection  by  company's  agent- 
Motion  for  Judgment  on  verdict.  * W 

/  '  ■'■'■, 

A  poYitj  of  insurance  was  effected  *n  goods  of  the  insnred  in  No.  819, 
aniUhe  insurance  was  afterwards  renewed  without  variation  of  its- 
orliinal  conditions.  Befon  the  renewal,  the^nsured  had  extended  his 
prenikifes  into  No.  315,  and  the  company's  agent  visited  the  e(k 
blishm^t,  and  saw  the  portion  of  both  buildings  occupied  by  tlie 
insured,  and  the  goods  contained  therein.  A  fire  destroyed  the  goods 
in  Na  315,  and  slightly  injured  those  in  319.  In  an  action  on  the 
policy/  claiming  for  the  loss  both  in  No.  319  and  in  No.  3l6,  the  jury 
fonndfthe  facts  as  above  stated,  and  both  parties  moved  for  judg- 
ment on  the  verdict. 
Held:— 1.. Reversing  the  judgment  in  Review,  4  Leg.  News,  140,  that 
where  the  findings  of  the  jury  are  accepted  by  both  parties  as  favour- 
able td^heir  respective  pretensions,  and  the  plaintiff  moves  for  judg- 
ment on  the  verdict,  the  defendant  may  also  move  for  Judgment  in 
his  fav<^  OP  the  verdict,  notwithstanding  anything  contained  in 
Arts.  422,  433,  C  C.  P. 
2.  Tl>at  on  the  facts  found  by  the  jury  as  above,  the  judgment  should  be 
for  ttedefendantd  as  to  the  loss  of  goods  in  Na  315,  the  inspection  of 
the  premises  by  the  company's  agent,  before  the  renewal  of  the  policy, 
not  Deing  sufficient  to  establish  an  agreement  to  vary'  the  terms  of 
the  policy  in  respect  of  the  locality  in  which  the  goods  were  rrpre* 
sented  to  be. 

This  appeal  was  from  a  judgment  of  the  Superior  Gottrt 
in  Review,  at  Montreal,  April  29,1881/Johnpon,Tobbancb,^ 
Papineau,  33.),  condemning  the  appellants  .to  pay  the 
sum  of  |6,000,  under  the  verdict  of  a  speicial  jury,  render- 
ed in  the  cause  on  the  18th  of  December,  1880 ;  and  reject- 
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ing  the  motion  of  the  appellants  for  jadgnuent: in  their 
favor,  upon  the  same  verdict.  The  ^dgmetiit  in  Beview . 
is  shortly  reported  in  4  Leg.  News,  140.         ' 


^ 


itn. 

OIUiiM 

lDt.0o. 


Johnson,  J.  (in  Review)  :— 

This  is  a  jury  case,  and  a  verdict  has  been  rendered, 
and  the  plaintiff  moves  for  judgment  iipon  it  in  his  favor ; 
and  the  defendants  also  ask  that  judgment  on  the  same 
verdict  may  be  given  for  them.  By  Art.  422,  C.  P.,  the 
motion  for  judgment  on  the  yerdict  can  only  be  oppose4 
by  means  of  a  motion  for  a  new  trial,  a  motion  in  arrest 
of  judgment,  or  a  motion  for  judgment  non  obstante  vere-  ^fi_ 

dklo.  The  defendants  take  the  last  nam^  course.  By  Art. 
428,  whenever  the  verdict  of  the  jury  is  upon  matters  of 
fact,  in  accordance  with  the  allegations  of  one  of  the 
parties,  the  Court  may,  notwithstanding  such  verdict,  * 

render  judgment  in  favor  of  the  other  party,  if  Hie  Mega- 
gations  of  the  former  party  are  not  sufficient  in  law  to  sustain 
Ms  pretensions.  Whatever  may  have  been  done  before  the 
Code,  and  some  very  strange  things  were  done  (see  cases 
of  J^erguson  \'.  Oilmore,  1  L.  0.  J.  p.  H*,  and  Higginson  v. 
I4fman,  4  L,  0.  J.  p.  829)  Itat  is  the  law  now  v  and  that 
is  the  law  laid  d5wn  in  the  judgment  of  the  Court  of .  . 
Appeal,  in  the  Qase  of  Flelclier  v.  The  Mutual  Insurance 
Cff.,  disposed  of  last  term.  ' 

The  defendants  do  not  now  come  before  the  Court,  and    " 
ask  to  set  aside'  this  verdict,  and  get  a  new  trial.    They 
ask  thftt  the  verdict  should  stand  and  remain  as  it  is,  and     J^^ 
though  standing,  that  they  should  get  judgment.   Why  ?    '^  V 
Not  because  the  declaration  does  not  shovv  a  right  of  -  "     - 
action,  but  because  the  evidence  and  the  verdict  show 
that  the  policy  did  not  cover  the  loss!    That  is. the  sole      :  1^ 
ground  taken  in  the  motion,  and  therefore  I  will  npt  look 
at  any  other  grodnd — such  as  the  sufficiency  of  the  amend- 
ment made  at  the  suggestion  of  the  Courts  of  Appeal.    I       / 
will  not  supply  a  ground  the  party  refuses  to  take.  There 
is  a  consent,  however,  that  the  evidence-be  looked  at.  But 
what  would  be  the  use  o&  that  under  any  circumstances, 
since  the  only  consequence,  even  of  finding  that  the 
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verdict  was  contrary  to  evidence,  would  be  that  the. 
verdict  should  be  set  aside,  and  a  new  trial  granted, 
neither  of  which  is  asked  for;  but  only  that  the  verdict 
standing  as  it  does,  may  be  allowed  to  stand,  and  judg- 
ment, without  new  trial,  go  ior  the  defendant  upon  the 
record  as  it  stands.  That  appears  to  me  to  be  plainly  impos- 
sible in  the  face  of  the  verdict,  which,  whether  founded 
on  evidence  or  not,  is  not  asked  to  be  set  aside ;  and  uiider 
Ar^.  422  I  tl^ink  judgment  must  be  entered  for  plaintiff. 
.  A6  to  the^consent  that  the  evidence  .should  be  looked 
at,  the  only  consent  of  record  is  that  of  the  18th  Decem- 
ber (the  day  of  trial),  and  it  says  that  the  evidence  at  the 
former  trial  is  to  serve  at  that  one ;  and  that  upon  the 
final  hearing  of  the  cause,  the^  ^otirt  is  to  refer  to  it  as 
explanatory  of  the  verdict  to  be  rendtoed.  That  was 
plainly  a  consent  that  tl\e  evidence  was  to  be  used  for 
legal  purposes,  not  for  the  piirpose  of  giving  the  defen- 
dants a  right  to  urge  what  they  cannot  urge  by  law  ;  it 
is  a  consent  merely  that  the  evidence.be  looked  at  pour 
toutesfins  que  de  droit,  and  cannot  cover  the  defendants' 
adoption  of  s  wrong  remedy.  ^ 
-The  judgment  in  l^view  is  recorded  a^  fol||^s  :^  , 
"  The  Gbuf t,  having,  heard  the  parties  hy  th^M|^nsel 
upon  two  motions,  the  one  on  the  part  of  D^HP  f^^ 
reprise  d'instance,  maie  and  filed  on  the  17th  dl^^^mber 
la^t,  that  the  verdict  of  the  jury  rendered  iA  t^ift  cause 
on  the  I8th  of  Pecember,  1880,  granting  tor  W4jdaintiff 
par  reprise  dinstance  ^he  amount  clai|||ied  in  said  cause,  to 
wit:  the  sum  of  |8,000,  with  interest  from  the  dlst  of 
October,  1868,  be\^  confirmed  by  this  Oourt,-  ifind  that  in 
consequence  the  defendants  be  condemned  to  pay  tp  said 
plaintiff  par  reprise  tf  instant^-  conformably  to  the  conclu- 
sions of  the  d<eclarati5p,  t%r  said  sum  and  interest;  and 
the  other  motion,  on  xhe  p&^  of  defendants,  made  and 
filed  on  the  24th  of  January,  1881 ;  that  upon  the  answers 
of  said  jury  to  the  questions  submitted  to  them,  judg- 
ment, be  rendered  in  this  cause  in  favor  of  the  defendants 
and  against  the  said  plaintiff  par  reprise  dinsiance,  dismis- 
sing &e  actii^.  against  said  defendants  wijth' costs  against 
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the  said  p\edniiS  par  repriit  tFinstaiue/hei^xiBe  it  appears 
upon  the  face  of  the  record  that  liot withstanding  the  said 
verdict  of  the  jury,  the  plaintiff  has  no  right  t6  recover 
any  sutn,  and  because  it  appears  by  the  evidence  of  i^ord 
and  by  the  verdict  itself^  that  the  policy  upon  which  the^ 
said  action  is  based,  was  confined  to  the  stock  in  the  pre* 
raises  No.  819,  St.  Paul  street,  in  the  city  of  Montreal/ 
whereas  the  stock  destroyed  by  the  said  fire,  and  the  loss 
of  which  is  referred  to  in  the  verdict,  and  is  sought  to  be 
recovered  by  the  present  action,  was  at  the  time  of  the 
said  fire  in  the  premises  known  as  No.  815,  St.  Paul  street 
in  the  said  city,  which  premises  were  not  referred  to  or 
covered  by  the  said  policy.  Having  examined  the  re<cordr 
and  proceedings  had  in  the  said  cause,  and  on  the  whole 
duly  deliberated,  doth  reject  defendants'  motion  with 
costs,  and  doth  grant  the  motion  of  said  plaintiff  par  rqmse 
ttimtance,  and  confirm  the  said  verdict  of  the  jury  so  ren- 
dered on  the  18th  of  Dieceml^er,  1880:  in  consequence 
doth  adjudge  and  condemn  ^Ihe  said  defendants  to  pay 
and  satisfy  to  said  plaintiff  par  reprise  ^instance  the  said 
sum  of  #6,000,  with  interest  thereon  from  "the  81st  of 
October,  1868,  day  of  service  of  prooesfi,  till  paid,  and 
costs,  fUstrails,  etc.  Mr.  Jucftice  Torrance  dissenting." 

Jan.  18,1888.1 

Bim-J'  J-  C.  Abbott,  Q.  C,  for  the  Ip^lants :—  ^ 

The  action  was  brought  on  a  policy  'of  msura^ce  upon 
the  stock-in-trade  of  the  plaintiff»'*con$isting  of  boots  and 
shoes;  described  in  the  policy  as  being  contained  i|;i  a 
three  story  House,  "  situate  and  being  No.  819,  St.  Paul 
/"street,  Montreal,"  owned  and  occupied  by  the  plaintiff 
as  a  manufactory.  .  '  ^ 

While  a  policy  was  in  force,  Solland  leased  the  upper 
stories  of  the  adjoining  building,  Ko.  815,  the  Idwer  part 
of  which  was  occupied  as  a  restaurant ;  and  he  caused  a 
door  of  communication  to  be  opened  through  the  brick 
'wall  between  the  two  buildings,  and  hereafter  used  the 
the  upper  stories  of  No.  815  as  a  receptade  ,for  similar 
stook-in-trade  to  that  contained  in  No.  Sld. 
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The  qaelitionB  at  issne  between  the  parties  ate:-' 

1.  Whether  or  not  th6  policy  itself  covered  the  stock- 
in-trade  in  No.  816  ?, 

2.  If  not,  whether  any  agreement  subsequent  to  the 
issue  of  the  policy  was  made  between  the  parties,  which 
extended  the  effect  of  the  policy  over  the  goods  in  Not 
816? 

The  appellants  contend  that  the  stock-in-trade  in  the 
building  in  question  was  not  covered  by  the  policy  ;  and 
that  no  subsequent  agreement  was  made  extending  the 
operation  of  the  policy  over  those  goods.         ,  ' 

The  respondent,  who  is  Holland's  assignee  in  insol- 
vency, insists  that  the  stock-in-trade  in  No.  816  was  co- 
vered by  the  policy,  but  does .  not  clearly  ji^fine  on  what 
^l^ennds  his  con tentfi^n  rests.  <. 

The  judgment  appeal^  fro^  does  not  deal  with  either 
of  these  questions.  It  grants  the  motion  of  the  respon- 
dent for  judgment  upon  the  verdict,  which  it  recites  as 
^'granting^  tb  said  plaintiff  pbf  reprise  (^instance  the 
"  amountVclaimed  in  said  cause.**  ^d  after  declaring 
that  it  doth  "confirm  the  said  verdict  of  the  jury,"  it  dis- 
misses the  motion  of  the  appellants  for  judgment  on  the 
same  verdict,  without  giving  any  reason  for  doing  so. 
;  This  judgment  will  need  but  little  discussion,  as  it 
purports  to  deal  with  a  state  of  things  which  never  ex- 
isted. There  was  Ho  verdict  granting  to  the  respondent 
any  sum  of  money  whatever.  The  verdict  was  a  special 
one,  taken  by  consent  of  parties,  upon  the  circumstances 
which  had  occurred,  without  pronouncing  in  favor  of 
either  part^.  The  findings  merely  established  what  had 
taken  place,  and  left  it  to  the  Court  to  decide  what  judg< 
ment  should  be  rendered  uj^pn  the  facts  so  established. 
,  The  majority  of  the  Court  ^  Review,  in  rendering  the 
judgment  in  qtiestion,  seemed  16  be  mainly  governed  by 
the  idea  that  the 'appellant  should  ^ave  moved  for  a  neW 
trial,  and  not  for  judgment ;  but  tftis^lso  was  obviously 
^*-     f  an  erroneous' view  of  the  matter.    The  verdict  rendered 

by  the  jury  was  so  rendered  by  consent  of  the  parties, 
because  fhey  did  not  differ  as  to  the  facts  of  the  ^ase  in 


are:-— 

I  the  stock" 

aent  to  the 
rties,  which 
[oods  in  Not 

trade  in  the 
policy ;  and 
tending  the 

ee  in  insol- 
816  was  co- 
ine  on  what 

with  either 
the  respon- 
it  recites  as 
Instance  the 
)r  declaring 
iury,"  it  dis- 
[uent  on  the 
loing  so. 
ssion,  as  it 
h  never  ex- 
respondent 
as  a  special 
rcumstances 
in  favor  of 
d  what  had 
what  judgo 
tablished. 
ndering  the 

joveme4by 
id  for  a  netv^ 
18  obviously 
ct  rendered 
the  parties, 
in 


CODKT  OF  QdEEN'S  BENCH. 


867 


-f 


■-I 


any  particular.  There  had  been  a  former  trial  of  the  cade 
by  a  jury,  and  the  evidence  then  taken  had  been  printed. 
This  evidence  was  accepted  by  both  parties  as  containing 
all  that  could  be  proved ;  and  the  verdict  was  based 
upon  it.  The  findings  relate  in  a  clear  and  unambiguous 
manner  the  whole  of  the  acts  of  the  parties  on  both  sides, 
in  rc;specjt  of  the  policy  and  of  its  renewal ;  and  a  consent 
is  filed  that  for  any  further  ejiucidation  of  those  facts  that 
may  be  required,  the  Gourt  may  refer  to  the  evidence 
previously  adduced.  Upon  those  facts,  as  they  are  re- 
lated by  the  jury,  the  {ippellant|i  contend  that' the  plain- 
tiff's action  cannot  be  siistained ;  while  the  respondent 
maintains  that  those  facts  are  sufficient  to  warrant  a  judg- 
ment in  his  favor.  . 

■Under  these  circumstances  it  does  not  seem  susceptible 
of  argument  that  any  other  course  was  open  to  either 
party  than  to  make  a  liaotion  for  judgment  upon  the  ver-  '  p 
diet.    Both  parties  admitted  tKat  the  verdict  of  the  jury   ' 
was  absolutely  accurate.    A  ihotion  fo»  a  new  trial  must 
rest  upon  the  assertion  that  the  ytsrdict  of  tKe  jury  is  inac- 
curate.   Therefore,  it  was  iuposdjble  for  either  party  to 
make  such  a  motion  in  this  case.    If  the  verdidt  of  the 
jury  had  been  different  from  what  it  was,  either  party 
could  have  moved  tor  a  new  trial.    Being  <  what  it  was, 
both  parties  entirely  concurred  in  all  its  findings;  and 
therefore  neither  of  thena  could  move  for  a  new  trial. 
,    The  theory  of  a  jury  trial  is  that  the  jury  find  the  facts, 
and  the  Gourt  supplies  the  law.    Juries  were  found  to 
insist  upo^,  arrogating  to  themselves,  the  right  of  deciding 
as  well  upoil  the  law  as  upon  the  facts.    And  therefore 
specific  questions  as  to  facts,  were  directed  to'be  put  to   < 
them,  to  prevent  their  giving  a  verdict  in  favor  of  either 
party,  except  in  so  far  as  any  fact  in  the  >case  was  dis- 
puted.    If  either  party  contended  that  the  answersj^f  the 
jury  to  those  questions  were  erroneous  or  unfounded,  fbr  "^ 
any  reason,  he  had  a  right  to  move  for  a  new  trial.    But 
ifneither  party  objected  to  the  verdict  on  that  ground, 
^  ythe  Oourt,  in  conformity  with  the  theory  of  jury  trials, 
W011I4  proceed  to  pronounce  a  judgment  upon  the  fao^,     ; 
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by  applying  to  those  facts  the  legal  conclusion  deduoible 
from  thom. 

1?hat  is  precisely  the  case  in  the  present  instance.  The 
jury  answered  the  specific  questions  with  perfect  accuracy, 
to  the  satisfaction  of  both  parties.  Upon  those  facts  both 
parties  considered  themselves  entitled  to  a  favorable  judg- 
ment. And  both  parties  accordingly  asked  the  Oonrt  for 
such  judgment.  ' 

The  judgment  rendered  was  tl^prefore  entirely  erro- 
neous, in  so  far  as  it  purported  to  be  a  judgment  confirm- 
ing a  verdict,  described  as  having  been  rendered  in  favor 
of  the  respondent.  And  the  views  of  the  majority  of  the 
Court,  as  stated  verbally,  in  respect  of  the  necessity  for  a 
motion  for  a  new  trial,  were  equally  erroneous. 

The  appellants  therefore  will  assume  that  the  reasons 
given  by  the  majority  of  the  Court  bdlow  will  be  held  to 
have  been  unfounded,  and  tnat  this  Court  will  proceed  to 
adjudge  ui)on  the  merits  Df  the  real  issues  between  the 
parties  :  as'it  may  be  justified  in  doing  by  the  facts  as 
found  by  the  jury.  .<.  ,  . 

The  facts  of  thfrcjipia  are  as, follows: —     , 

On  the  16th  of  February,  1867,  the  appelltints  issued  a 
policy,  numbered  1801,  in  favor  of  GUbriel,|i.  Bolland, 
for  16,000,  "  on  stock  in  trade  belonging  to  asstlred,  con-* 
"sisting:r^f  boots  and  shoes,  leather,  etc.,  manafactiliied 
"  and  not  manufactured,  etc. ;  and  contained  in^plhree 
"  story  hoi^se,  built  of  stone  and  covered  with  patent 
"  roofing,  situate  and  being  No.  819,  St.  Paul  street,  l^n- 
"  treal,  owned  and  occupied  by  assured,  as  a  manufactory, 
"  bounded  on  both  sides  by  similar  buildings." 
«  While  that  policy  was  in  force,  Mr.  Bolland  leased  the 
upper  portion  of  the  adjoining  building,  being  No.  815, 
the  lower  part  of  which  was  occupied  as  a  saloon.  -  And 
he  caused  a  door  of  communication  to  be  opened  in  the 
brick  wall  between  Nos.  819  and  315.  He  used  the  upper 
.flat  of  No.  815  as  an  an  additional  warehouse ;  and,  at  the 
time  of  the- fire  referred  to  in  the  declaration,  it  contained 
a  large  quantity  of  goods,  of  the  value  of  above  126,000. 
The  premises  deJBcribed  in  the  policy  were  also  filled  ?grith 
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goods,  to  an  extent  in  vala«  exceeding  the  amount  of  all 
the  pohciea  of  insurance  upon  them,  namely,  exceeding 

A  few  days  before  the  16th  of  February,  1868,  one  of  the 
appellants'  clerks  called  upon  Mr.  Holland,  to  know  if  he 
wished  the  policy  renewed  :  on  which  the  latter  proposed 
that  It  should  bo  renewed  at  a  lower  rate  of  premium 
The  clerk  replied  that  he  could  not  decide  upon  that,  but 
^ould  speak  to  Mr.  Muir  about  it.  Mr.  Muir  being  the 
manager  of  the  company.  Mr.  Muir  went  down,  looked 
at  the  premises  covered  by  the  policy,  and  at  the  adjoin- 
mg  premises,  and  declined  to  reduce  the  premium.  *  He 
said,  in  effect,  that  he  did  not  like  the  risk  :  that  if  t^i^ 
company  had  not  already  taken  it,  they  would  not  now 
take  It ;  but  as  they  had  it.  they  would  continue  it  at  the 
Mine  rate.  Thereupon  the  premium  was  paid  by  Mr 
Holland's  book-keeper,  who  received  from  the  company  a 
receipt  in  the  following  terms  : 

"  ^nlZK  ^'^  ?•  *^V  "''•"*'  '•  ^''"'^  «>«>t«n«edli,  force  for  twelve 
"?eb.i«yriM^^^^^^^^  untl^.t^ieth  of 

^^        J^""  the  directors  of  the  said  company,  *  \ 

<:i  GEORGE  B.  MmR,Jfonaper.      ^ 

^  ^  On  the  ^l8t  of  March,  1868,  the  building  No.  816,  was 
^^^mpletely  (kstroyed  by  fir^,  witlu  all  its  contents.  And 
by  the  samelBre.  damage  was  don%  to  the  stock-in-trade 
m  building  No.  819,  to  the  extent  of  11.1^6;  the  propo^ 
tion  of  which,  payable  to  the  appellants  under  their 
policy,  amounted  to  1246.  ^ 

,^  Hb.  Holland  thereupon  filed  a  claim  upon  the  appolr 
lanti  for  the  full  amount  mentioned  in  the  policy,  as 
being  due  to  him.  under  its  terms ;  the  claim  purporting 
to  be  for  damage  io  the  contents  of  the  building  covered 
by  the  policy,  namely.  No.  819,  but  making  no  i^tiob 
whatever  of  the  building  No.  816.  The  company  Sdei^^ 
him  #246.  which  was  their  proportion  of  the  amount  of 
damage  sustained  by  the  stock  in  No.  819,  but  that  tender 

-- -  wa«  refused.  .  ■     -'  ;-:---.;;■  .::-.--^^.---.- .-,-:,- ■.  -:-y-^.  ^ , .  -      . /„_^^._,:.- 
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«*  TKe  plaintiff  then  brought  an  action  against  th«  app«l- 

yitii^      lants  for  th«  roa.very  of  the  fttU  amount  oHhe  policy. 
ufU^         Th«  declaration  set  forth  the  execution  of  the  policy  ; 
the  description  of  the  property  inauVed,  and  of  the  pre- 
miaea  in  which  it  waa  contained,  in  the  language  of  the 
policy  na  it  has  beon  already  quoted,  viz  :  on  Mr  Kol- 
f    '"■  land's  "Btot;k-in-trade  contained  in  a  three  story  house 

"  built  of  stone,  and  covered  with  patent  roofing,  situate 
"  and  being  No.  819,  St.  Paul  street,  owned  and  occupied 
"  by  insured,  as  a  manufactory,  bounded,  on  both  liidea 
"  by  similar  buildings." 
That  in  conformity  to  the  terms  of  the  said  policy,  the 
'  plaintiff  renewed  the  laid  policy,  by  paying  another  pre- 

mium of  124  for  the  year,  from  16th  of  February,  1868,  to 
.  16th  February,  1869.  * 

That  among  the  conditiotis  of  the  policy  it  was  stipul- 
ated that  all  persons  insured  and  sustaining  loss  or  dam- 
ages by  fire,  should  forthwith  give  notice  to  the  appel- 
limts  :  and  as  soon  after  as  possible  deliver  in  a  particular 
account  of  their  loss  or  damage,  signed  by  their  own  hand, 
and  verified  by  their  oath  or  affirmation. 

That  on  or  about  the  21st  of  March.  1868.  and  while 
said  policy  was  in  force,  the  "  building  and  premiites  ilWi- 
"  tianed  and  detcribed  in  said  policy  were,  by  accident,  partly 
"destroyed  by  fire;  and  the  said  stock-in-trade,  boots. 
"  ahoes,  and  leather,  manufactured  and  not  manufactured, 
"  therein  described  and  covered  by  said  policy,  the  pro- 
"  perty  of  *he  said  plaintiff,  then  contained  m  the  $aid 
^^building^^knd  mentioned  in  the  said  poUcy,  of  a  value 
»  exceeding  186.000.  waa  damaged.and  destroyed  by  said 
.' fire.  Whereby  the  plaintiff  sutfered  loss  and  damage  to 

"  an  extent  far  exceeding  16.000.  to  wit :  to  the  extent  of 

*  ThiSfonor  about  the  18th  of  April.  1868.  the  plaintiff 
notified  the  appellants  of  the  said  loss,  and  delivered  to 
them  a  particular  account  thereof,  and  made  proof' thereof. 

conformMe  ^  the  policy.  ,  .     x.  **!.-♦ 

That  <Mier  insurances  exi^d  on  the  property  ;bjit  that 

^       "  "  the  wowMfl<)«  exceeded  !|H^al  i^'^f^C  Where- 
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for«  th«  pJaintifT  prayed  for  a  condemnation  (or  the  amount 
numed  in  the  policy. 

Th«!  appellants  pleaded,  that  there  were  other  policieM 
of  in8uraii«;e  upon  the  dtock-in-trade  in  question,  amom^t- 
ing  to  120,000,  exclusive  of  their  policy. 

That  it  wa«  not  true,  as  alleged  by  the  plaintiff,  that  he 
had  Hu(fer<>d  loss  and  damage  to  the  goods  covered  by 
the  poli«7  issued  by  the  Huid  appellants,  or  by  the  other 
policies  therein  described,  to  the  extent  of  |86,i900  ;  but 
that  in  fact,  the  whole  of  tli||4  Ions  or  damage  sustained  by 
the  plaintiff  to  the  goods  it;  fiisured,  and  for  which  the 
plaintiff  could  legally  claim  against  the  said  insurance 
companies;  including  the  appellants,  under  the  said 
several  insurances,  amounted  tcT  a  sum  not  exceeding 
$1,120,  and  no  more. 

That  the  proportion  of  that  sum  payable  by  the  appel- 
lants under  their  policy,  was  $^^^  and  no  more ;  which 
sum  they  were  always  ready  to  pay,  and  had  tendered 
to  the  plaintiff  long  previous  to  the  institution  of  the 
action.  And  they  brought  that  sum  into  Court  with  the 
plea  and  renewed  their  tender ;  praying  that,  except  as  to 
the  amount  admitted,  the  plaintiff's  action  should  be  dis- 
missed. And  that  such  dismissal  should  be  with  costs, 
to  be  paid  out  of  the  said  sum. 
•     The  appellants  also  pleaded  a  general  denial. 

The  tender  was  produced  and  filed,  and  the  money  de- 
posited in  Court.  ^^        -  - 

The  plaintiff  joined  issue  geneafflptipon  the  appellants' 

•After  the  foregoing  exact  statement  of  the  natuTCrof  the 
action,  and.of  the  contents  of  the  pleidings,  it  is  scarcely 
necessary  to  call  the  attention  of  the  Court  to  the  fact  :— 

1.  That  the  action  was  brought  for  loss  to  the  extent 
of  |85,d00,  to  the  stock-in-trade  containmi  in  No.  819. 

2.  That  the  appellants  pleaded,  that  the  loss  to  that 
stock  did  not  amount  to  #86,000,  but  only  to  |1,120,  of 
which  their  proportion  amounted  to  #260,  which  they 
tendered. 

'1^^.  That  the  plaintiff  replied  generally. ^-^r — r^- 
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Th«  niaip  iwiu*'  in  the  cause  therefore  wm,  whethorot 
not  the  Nto<;k-in>trade  of  the  pUintiff  amtaineJin  No.  819, 
was  dsraiffod  to  the  extent  of  $86,000?  or  to  any.  and  if 
any.  what  larger  amount  than  11,120,  aa  stated  by  the 
appc^llants'?  ,      ^      .  ^ 

UiJon  i8flu<t  h*»i»g  joined,  questions  to  bo  submitted  to 
a  jury  were  settled  by  th»»  judge,  and  wore  so  settled  in 
acc;ordan(;e  with  the  real  issues.  A  ^rial  by  3  special  jury 
took  pla<;«  on  the  24th  of  April,  1877;  and  the  questions 
then  Mubmitted  and  the  verdict  rendere<l  may  be  sum-  - 
marized  aa  follows,  the  important  findings  being  repeated 
at  length :  "  '    "" 

Q.  1.  Did  the  dflfendanta  cxflcuto  snd  deliver  to  plftlnliff  the  policy  of 
iMunnoe,  ste..  covering,  hie  atook  therein  deecrlbedi  and  being  in  the 
buildinK  and  premlM*  No.  810,  St.  Paul  iti^et;  Montreal?.  , 

y|.  Yee.  '         .     •     .     '  -  _. 

4  2.  Was  the  said  policy  renewed  by  plaintiflT,  and  in  force,  etc.? 

A.Ytut. 

Q.  8.  Were  the  bnildinga  and  prerAlMa  mentioned  in  mtUi  policy  des- 
troyed by  Are  on  or  about  the  21  at  March,  1808,  and  the  atock  of  the  aaid 
plaintiff  contained  tlierain  of  the  deacviption  mentioned. io  the  said  policy, .,« 
damaged  and  destroyed  by  fira? 

A.  The  bHilding  waa  not  deatmy^fl<],  l)ut  the  stock  was  damaged.  'And 
the  jury  are  xmanimouily  of  opiniim  that  the  Citiuntf  Inmtrane^  Oumpany, 
fmvinff  eontinued  theinmirance  qf  Mr.  RoUand'i  «(mft  q/tcr  ifr.  Muir'$  vidt  In 
the  preminei  315,  317,  and  310,  on  the  ISth  February,  1800,  and  not  ohjfcHng 
to  any  part  of  the  »toek  being  in  316,  that  the  Uock  from  tliat  day  wa»  ait  in- 
gored  by  the  pokey  of  the  miid  comjnmy. 

Q.  4.  Waa  as  to  the  notice  of  loss,  which  it  is  not  disputed  was  given  ss 
alleged ;  vis,  of  a  loss  in  No.  310. 

Q.  6.  At  what  sum  do.  you  estimate;,  the  damage  and  loss  snstaliied  by 
the  said  plaintiff,  caused  by  the  said  fire  to  the  stock  in  trade  covered 
by  the  said  policy? 

.i.  Full  amoQnt  of  policy.  ' 

Q.  6.  As  to  oibsr  insaraneesi  amoanting  to  tSOfiOO,  which  were  ad* 
'  mittad.       .,*,-,- :,-Tg^, ■-___,:  _^:  ^ _.._._.  _u — ^ — -_--.. 

*  Q.  7.  Did  tlie  plaintiff,  notwithstanding  such  othet  Insurances,  sufllur 
damage  and  loss  to  the  said  stodt>hl4rade  and  property,  over  and  above 
the  amount  of  such  other  insurances,  apd  to  the  amount  olaimpd  by  this 
action ;  and  if  not,  to  what  amount  oVer  and  above  sacb  oUier  insurances  ? 

A.  Yes,  he  has  lost  to  the  amount  claimed  by  the  action. 
,    Q.  8.  As  to  the  tender  of  $260,  which  Is  admitted. 

Upon  t^is  verdict  the  plaintiff  moved  for  judgment, 
and  the  appellfu^ts  moved  iu  arrest  of  judgment ;  for  jodg- 
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ment  mm  ob$tant0  vmrtdieto,  itaX  for  %  nitw  trial.  Th«  OoSrt 
of  Reriflw,inainUiii«Mi  the  plaintitfa'  motion,  •nd  4i.mw- 
«ed  tho«e  of  t&e  •ppelUntt,  roydwring  judgmuiit  iu  f»vor 
of  the  plaintiff  for  $6,000  ^4  iotereat. 

The  ^pi>«dlant8  appealed  from  that  jtrf^iiient,  on  the 
ground  that  the  anawor  of  the  jury  madu  in  roaponae  to 
queatiou  three,   waa.  aa  reaiwcta  4^  Hrat   line  thereof- 
equivalent  to  a  verdict  in  favor  of  ^e  appellanta-aa  to 
the  clainT  for  atock-i»-trade  in  bujlding  No.  815.     And 
that  aa  to  the  fatter  part  of  their  anawur,  heretofore  printed ' 
in  iUlica,  it  waa  enUrely  irrelevant  to  the  imuea  botwoon 
the  partiea,  ^d  ahould  not  have  been  regarded  by  the 
Court  of  Eeview  aa  having  an  jreffect  upon  the  judgment. 
That  it  waa  entirely  unwarranted  by  the  pleadinga,  iind 
uniuiiported  by  th^  evidence  ;  and  that  it  purported  to 
"be  a  de^jiaion  upon  the  law  of  the  queation,  which  waa 
beyond  the  fVinotiona-of  the  jury. 

That  appeal  waa  maintained;  the  judgment  of  the 
OoUrt  of  Eeview  waa^et  aaide  for  thtf  reaaona  aet  up  by 
the  appftllanta,  and  a  new  trial  waa  granted  to  the  appel- 
lanta.    ,*       .  »  ' 

The  judgment  of  the  Court  ofReview  ia  reported  in 
"21  L.O.  Juriai,  p.  262.  The  judgment  of  thia  honorable 
Court  ia  reported  in  1  Leg.  I^wa,  p.  604. 
'Upon  the  i^cord^ihig  VetuAed  to  the  Spperior  Ooijrt, 
the  reapondent,  having,  previously  taken  up  the  inttanc§, 
moved  for,  and  obtained,  leave  to  amend  his  declaration 
by  inae^ing  after  the  allegations  setting  forth  the  policy 
and  its  renewal,  "the  followii^g  paragraphphamely  :-;- 

That  before  and  at  Ihe  time  of  the  said  continuation, 
'•  or  renewal  of  the  said  policy,  $ome  changes  and  addUions 
"  had  been  previoutly  made. to  the  premises  mentioned  and  des=- 
"  cribed  in  t^e  said  declaration,  and  in  the  said  insii^ce 
"policy."  .        ,  ~*^*' 

"That  the  same  w^re^p  existence  to  the  knowledgp^of 

•*  the  defendants  at  the  time  of  the  renewal,  and  tW  it 

j|was  only  after  the  visit  of  the  manager  of  the  defen- 

^dants,  who  who  saw  the  changes  made  m  the  premises,  that 

the  policy  was  renewed,  and  that  the  defendants,  by 
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"renewing  the  policy  with  that  knowledge,  agreed  to 
"  continue  the  risk  incurred  by  them  in  virtue  of  the  said 
"  insurance  policy." 

The  Court  will  observe  t^iat  this  amendin/sfit  contains 
no  allegation  that  the  appellants  agreed  to  extend  the 
eflFect  of  their  policy  to  No.  815,  but  only  that  the  appel- 
lai^is'  manager  "  saw  the  changet  made  in  the  premises,"  that 
is,  the  premises  described  in  the  policy,  or  No.  819.     And 
the  latter  part  of  the  amendment  only  claims  that  the 
appellants,  by  renewing  the  pojicy  with  the  knowledge 
so  conveyed  to  therii,*  agreed  to  cwi/iMwthe  risk  "  incur- 
red by  them  *' in  virtue  of  the  said  insurance  polici/."    Ob- 
vioudy  this  allegation  does  not^sert  that  the  appellants 
extended  the  risk  or  the  operation  of  the  policy  ;  but  only 
that  they  ''continued"  it  '"asUes^sted"  in  virtue  of  that 
policy. '  ,And  that,  admittedly,  was  only  on  goods  in  No. 
819.    T^e  ankendment  does  not  even  assert  that  the  agent 
saw-  the  porCion  of  No.  816,  in  which  the  plainliflF  had 
stored  some  of  his  stock ;  but  only  that  he  saw  the  changes 
made  in  No.  819.  These  consisted  in  the  openings  made  in 
the  party  wall,,  which  undoubtedly  constituted  an  im- 
portant change  in  No,  819.  If  the  agefit  had  not  seen  and 
accepted  this  change,  the  policy  would  not  even  have  aji- 
pliedto  the  stock  in  No.  819  ;l)ecau8e  the  risk  to  that  stock 
wps  thereby  materially  increitsed..    And  it  was  in  conse- 
qil^ceofthi|thatthe  age^t  refused  to  reduce  the  pre- 
qii'um,  and  -w«s  indifferent  to  the  continuation  of  the 
bi^iness:    But  there  is  not  in  the  amendment,  or  in  the 
declaration  ar  amended,  any  assertion ;  or  even  any  indi- 
cation of  an  intention  to  assert ;  that  either  the  appellants 
or  their  agent  agreed,  or  were  a^ked  to  agree,  that  the 
policy  should  be  extended  so  as  to  cover  the  stock  in 
No.  815. 

The  appellants  believed  that  the  amendment  had  been 
prepared  in  this  va|^e  form  by  the  respondent,  becaioiid 
li^e  feared  to  raise  a  clear  and  direct  issue,  and  preferred 
to  rely  upon  the  chance  of  another  volunteered  opinion 
by  tke  jury.  They  therefore  determined  to  plead  spe- 
cially to  the  declaration,  as  amended,  notwithstanding  its 
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nguehftaa;  and  therofore  filM  a  farther  plea  kdmitting 

the  renewal  of  the  policy,  but  denying  that  there  waa     5i"»«n« 


'i; 


any  change  in  the  risk,  or  that  it  waa  extended  to  any 
ftooda  or  stock  in  any  other  premises  than  those  described 
in  the  original  policy,  namely  the  bnilding  No.'819.  They 
"  alleged  that  the  only  change  made  in  the  building  was 
causing  a  door  to  bo  opened  in  the  side  of  it,  whereby 
communication  was  opened  with  the  adjoining  house, 
No.  816,  but  that  no  addition  was  made  to  No.  819. 

They  further  alleged  that  by  one  of  the  conditions  of 
tho  policy  it  waa  provided  as  follows:-^ 

"  12.  Insurance  once  ma^e  may  be  continued  for  sucW 
"  further  term  as  may  be  agreed,  on  thejgymium  therefor 
'•  being  paid,  and  a  renewal  Receipt  bffi$  given  for  the 
"  same ;  and  it  shall  be  considered  under  the  original  reprt- 
"  smtations  and  description  in  so  far  as  it  may  not  be  varied 
"  by  a  new  representation  in  writing,  which  in  all  cases  it 
"  shall  be  incumbent  on  the  party  insured  to  make,  when 
"  the  risk  has  been  cAanyed;. either  within  itte{f,  or  by  the 
"  surrounding  or  a^facent  buikUngM." 

And  that  by  another  condition  it  was  agreed  that  every 
descriptive  statement  contained  in  the  policy,  should  be 
held  "  to  be  a  guarantee  of  the  continuance  oi  the  state  of 
"  things  described  therein." 

That  no  representation  or  notice  in  writing  had  ever 
been  made  or  given  |o  the  appellants  of  any  desire  to 
extend  the  policy  beyond  the  limits  established  by  its 
terms  ;  or  to  extend  the  area  of  the  premises  in^^s^hiuh  the 
goods  to  be  covered  by  the  policy  were  stored. '  And  that 
so  long  as  that  was  not  done,  the  condition  of  the  pre- 
niises  was  warranted  tobe  th^ame. 
'The  issues  being  thus  again  joined,  a  venire  de  novo  was 
Issticd,  and  a  series  of  questions  were  ordered  to  be  sub- 
mitted to  the  jmj- 

Upon  the  jv^pi>eing  empanelled,  the  parties  signed  a 
consent  ikr^efonowinglangnager'^'^ 

"The  parties  consent  that  the  evidence  taken  at  t^e 
"  former  trial  of.  this  cause  be' read  and  received  as  evid- 
"enceupon  the, pesent  trial ;  and  that  upon  the  final 
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"  hearing  of  the  caiwe  the  Oourt  may  rtfef  to  snoh  evid- 
*•  ence  as  explanatory  of  the  verdict  rendered."  ^ 

The  appellants  filed  a  plan  of  the  building,  which  wai 
\iadmitted  by.  the  respondept.  Answers  to  the  qnestiona 
submittisd  to  the  jury  were  prepared  by  the  counsel  of 
the  parties,  and  the  jury  went  through  -the  form^ty  of 
giving  their  answers  in  the  form  agreed  upon.  Th|k<foot8 
in  the  case  being  all  undisputed,  the  parties  adopttia  this 
course  to  avoid  difficulty  as  to  the  questions  which  had 
been  settled  by  the  judge,  those  *quefctions  being  obviously 
not  only  insufficient  in  themselves,  but  calculated  to  mis- 
lead the  jury-  And  both  pjarties  being  desirous  to  have 
a  decision  of  ther  courts  upon  the' facts,  without  farther 
litigation  as  to  technical  points  or  side  issues. 

The  questions  submitted  and  the  answers  given  were 
aa  follows: —  _/ 

1.  DM  the  defendants  ex:eonte  and  deliver  to  plaintiff  the  policy  Of 
ipraranoe  recited  in  the  plaintiff's  declaration,  in  conaideration  of  the 
payment  of  the  premiam  therein  mentioned,  coverinx  his  stocic  therein 
described,  and  being  in  the  building  and  premiaea  No.  310,  St  Paiil  strMt, 

Montreal?  ♦  \<;' 

Ans.— Yes-  0-. 

2.  Was  the  policy  aforesaid  renewed  by  the  said  plaintiff  and  oontiniled 
in  force  by  payment  of  the  ptemlom  mentioned  tlierein.aod  Was  such 
policy  in  full  force  and  effect  on  the  2l8t  day  of  March,  19^1   ' 

Ana.— Yes. 

8.  Had  the  promises  at  the  time  of  siUd  renewal  been  subject  to  the 
changes  and  additions  mentioned  and  described  in  the  said  declaration, 
and  had  they  been  before  and  previously  viewed  and  visited  by  the 
defendants'  agent  and  manager,  George  B.  Muir  ? 

Ans.— At  the  time  of  said  renewal  the. plaintiff  occupied  forthe|Miv- 
poses  of  his  business  the  said  Na  319,  and  also  the  upper  part  of  the 
adjoining  boilding  No.  816,  in  8t  Paul  street,  which  lie  had  not  at  the 
time  #the  issue  of  the'  policy,  both  buildings  being  used  by  him 
together  as  his  business  eatoblishment  He  had  caused  a  door  to  be 
opened  in  the  division  wall  between  Na  319  and  No.  316.  and  lie  bad 
jgo^s  in  ea^h  bnildiog  of  the  fbll  value  of  the  policies  held  by  him.  The 
defendants'  agent  and  manager,  O.  B.  Muir,  visited  the  premises  pre- 
vious to  the  renewal  of  the  policy,  and  saw  the  portion  of  both  buildings 
occupied  by  the  plaintiff,  and  the  goods  contained  in  them. 

4.  Were  the  building  and  premises  altered  as  above,  mentioned  in  the 
said  policy^  and  declaration,  destroyed  by  fire,  on  or  about  the  said  21st 
day  of  Much,  1868.  and  the  stock-iu-trade  of  the  said  plaitotiff  contained 
therein,  of  the  description  mentioned  in  the  said  policy,  damaged  and 
destroyed  by  the  said  fire?  ■       ,        * 
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Am-TIm  baiMing  No.  Slh  wm  dMtroyed  b/  Hr4,  4lth  all  Um lood* 
conialned  in  It  TU  -lork-ln-lr^Je  of  the  plAinUff  in  Na  310  was  dun- 
ii«Bd  to  the  extant  of  W.120  by  tha  aaid  fira. 

5.  Did  the  plaintiff  confbrtn  to  tiito  conditions  of  the  aaid  policy,  and 
|i*a  noti«)  to  the  dahndanU  of  hia  damaffe  and  Iota  auaUined  by  tha 
aaid  Are.  accompanied  by  a  particular  arooant  tharaof  atteatad  anaar 
oath  aa  required  by  tha  aaid  policy,  on  or  about  the  I8th  of  April.  18687 

Ana.-TYea. 

6.  At  what  sum  do  yon  eatimate  the  damage  and  Iom  suaUinad  by  the 
••id  plamtiff  caused  by  anch  flia  to  the  atook-in-trade  and  property 
covered  by  the  aaid  policy?  ' 

Ana-The  damage  and  loan  sustained  by  the  said  plaintiff  canaad  by 
such  Are  to  the  slock;in-tra«ie  and  property  in  No.  819,  was  $l,120t  The 
damage  to  the  stock-in-trade  and  property  in  Na  816  was  about  tS(V)Oa 

7.  Were  there  at  the  time  of  the  said  Are,  other  inaurancea  upon  tha 
•aid  stock-in-trade  in  tlie  aai<l  premises,  to  the  amoant  of  tSOfiW.  axdu- 
sive  of  defendants'  policy,  namely,  $4,000  in  the  North  British  and  Meiw 
cantlle  Insurance  Company,  $12,000  in  the  Scottish  Provincial  Inaoranoa 
Company,  and  $4,000  in  the  Commercial  Union  Insurance  Company  •  and 
if  not  aute  whether  any,  and  what  other  insurance  then  existed  apon  tha 
•aid  stock-in-trade?  ,  upuu  uw 

.Aoa.— Yes.  .■'■"'•■.,■■■:■"'''         '  '   /^'^     '  -*' 

8.  Did  the  plaintiff  notwlthsUndJng  such  other  inaurancea  suaUIn  dam- 
.age  wd  lo^  by  the  $M  fire,  in  the  said  •tock-in-trade  and  property,  and 
over  "nd  above  the  amount  of  such  other  insurances,  and  to  the  amount 
c  aimed  by  this  action ;  and  if  not,  to  what  amount,  over  and  above  anch 
other  inaurancea?  .- 

K  M^f^Tx*"^  ^''""*'  ""^  Iom  by  said  Are  to  the  atock-in-trada  in  tha 
funding  Na  316  amounteil  to  more  than  the  total  amount  of  tha  Inrar^ 

\   SStS  ^  If  1'''?'*    '^^ ^°"^  ""^ '««  *»<»'"«>  by  rtj plain, 
tiff  to  tfi^^a^k-in-trade  and  property  in  Na  319  amoant  in  all  toil  laoi 

•\  ,  :  *^^^»»'« ''"fendanto,  on  the  16th  day  of  June,  1868,  tender  to  the 
WV  plainUff  by  the  mhiiitry  of  E.  H.  Stuart,  the  sum  of  $2807 


Ana. — Yes. 


On  the  14th  ofpecembef,  1880,  the  respondent  moved 
that  the  verdict  rendered  in  this  cause,  on  the  18th  De- 
cember. 1880,  "granting  to  the  respondent  the  amount 
'  claimed  in  this  cause,  namely,  the  sum  of  #6,000  be 
"jjonfirmed  by  the  Court."  and  that  the  appell^ts  be 
thereupon  condemned  to  pay  the  respondent  the  sum  of 
♦6^0,  with  interest. 

At  the  same  time  the  appellants  moved  that  judgment 
upon  the  answers  of  tbe  jury  to  the  questions  submitted 
to  them,  be  rendered  in  favor  of  the  appellants. 

The  respondent's  motion  was  evidently  erroneous,  in 
asking  to  have  a  verdict  confirmed  Which  never  existed. 


I  ■^. 


nl.Oo. 
LaOolr. 


if'- 


If ' 


■  /I 


871 


MOf 


L4W  BKFOmV. 


/ 


A  rorerence  to  the  Anestiona  and  anawen  will  ahow  that 
the  jury  found  no/ verdipt  in  favor  of  either  party,  but';, 
merely  gave  the  fii^urea  and  facta,  bearing  upon  the  qnet> 
tiona  at  iaaue  between  the  partiea.  In  fact,  ander  th« 
preaent  ayatem,  no  verdict  could  be  given  in  favor  of  ^ 
citho;  plaintiff  o/  defendant  upon  the  conclnBions  of  the 
declaration.  And  on  a  motion  by, the  respondent  for 
judgment  upo^  the  yerdict,  the  Ctourt  ahould  have  de- 
cided whether  the  facta  found  by  the  jury  were  BQ|Ment 
to  juBJify  a  jttdglihent  in  favor  of  the  reipondent.  But  aa 
haa  already  been  intimated,  the  deciaion  of  the  majority  of 
the  Court  of  Review,  and  the  reaai  ning  of  the  minority 
of  the  judgea,  reated  upon  the  aame  error  which  the  rea- 
pondent  committed,  namely,  that  of  aaauming  that  the 
yerdict  waa  in  favor  of  t^e  reapondent,  and'trhat  the 
appellants  were  seeking  to  attack  it.  On  the  ebn^ar^i 
the  appellants  approved  entirely  of  the  verdict.  They 
consei(ited  to  its  terma,  and  so  far  from  assailing  it,  they 
propose  to  show  that  it  excludes  the  possibility  of  any 
judgment  for  the  respondent,  and  gives  them  the  right 
to  ask  tor  a  decision  in  their  favor. 

It  will  be  perceived  by  the  foregoing  statement  of  the 
circumstances  of  this  caae,  and  by  the  verdict  of  the  jury 
establishing  them  as.  matters  of  fact  for  the  information 
of  the  Co^rt,  that  the  matters  in  issue  may  be  reduced 
to  one  question  which  is  practically  one  of  fact,  and  not 
of  law,  viz :  was  there  any  agreement  between  Bolland 
and  the  appellants  at  the  time  of  the  renewal  of  the  policy, 
,  to  include  the  stock-in-trade  in  No.  816,  as  part  of  the 
stock-in-trade  covered  by  the  policy.       "  |      . 

If  any  such  agreement  existed  it  must  have  been  created : 

1.  With  the  concurrence  and  consent  of  both  parties, 
evidenced  by  some  instrument. 

2.  It  must  have  been  with  such  concurrence  and  con- 
sent, evidenced  by  other  facts  or  ciroumstances  of  the 
case,  legally  established  of  recoxd. 

It  is  contended  by  the.  appellants  that  there  is  no  eivid- 
ence  in  writing  of  such  an.  agreement,  or  of  any  expreas 
agreement  of  any  kind.    No  question  was  suggested  to 
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;  h%  irat^^oT'  was  put,  to  the  jury,  tending  to 
,>r^^  that  there  was  j^ny  such  instmmo^t  or 
-^ioc  is  there  any  iinding  in  the  verdict,  indit 
Miy  such  instrument  was  ever  even  contemplated 

But  there  was  an  instrument  executed  by  the  ^pel 
lants,  and  delivered  to  Holland  the  plaintiff,  evi^nu^ 
the  continnanoo  of  the  insunmcti  under  the  policy,  w 
out  variation.     This  instrnmeut'  is  the  renewal  recei 
issued  by  the  company,  and  accepted  by  Holland  on  the 
16th  of  February,  1868,  which  declares  that  the  premium 
then  received,  was  the  "  premium  on  |6,000  insureii  to 
"him  by  policy  No.  1801,  which  is  hereby  continued  in 
"force  for  twelve  months,  etc." 

Here,  then,  is  written  evidence  of  what  the  agreement 
between  tHB  parties  really  was,  viz. :  that  the  policy  itself 
should  be  continued  for  another  year.  And  the  policy 
itself  confined  the  insurance  to  the  stock-in-tradain  No; 
819.  It  is  therefore  demonstrable,  not  only  that  thfere  was 
no  instrument  or  other  formal  evidence  of  an  agreement 
between  the  parties,  extending  the  policy  over  the  stock, 
in  No.  815  :  but,  on  the  contrary,  that  the  parties  by  m 
written  instrument  deliberately  agreed  that  the  policy 
^should  be  continued ;  which,  of  course,  means  that  it 
should  be  cbntinued  without  variation  ;  fbr  another  year. 
Andtthis  is  established  not  dnly  by  the  written  receipt  as 
■-  evidence  of  the  intention  at  the  time,  but  also  by  the 
second  finding  of  the  j|lry,  which  declares  that  the  policy 
was  renewed  and  w^*"  in  full  force  and  effect  on  the  day 
of  the  fire.  ^  . 

.  The  only  other  questign  which  remains  to  be  discussed 
therefore  is  the  secoj^  one  indicated  by  the  appellants, 
viz. : 

Whether  there  were  other  facts  and  circumstances 
proved  in  the  case,  which  establish  an  agreement  thatir 
the  policy  should  be  held  to  cover  the  stock-in-trade  in 
No.  815.  Or,  in  other  words,  whether  the  circumstances 
'  of  the  case  are  9uch  as  of  necessity  to  imply  such  an 
agreement,  because  no  other  theory  would  be  consisteai 
with  such  circumstances. 
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On  thiitMint  the  App«1UnU  submit  that  there  {■  nothing 
to  Hastain  the  prutendion  that  an  agr<'«^etit  to  cover  the 
goods  in  the  adjoining  warehouitt*  must  be  of  necetsitj 
impHe<l  from  the  facta.      .  x 

The  facts  as  fonnd  by  the  jury  have  been  already  recited, 
and  may  be  summed  up  as  follows  : — 

That  the  policy  was  issued  ;  was  renewed  without  alter* 

ation  ;  and  was  in  force  on  the  2l8t  March,  1868,  the  day 

of  the  fire. 
That  on  th*  16th  day  of  February,  previous  to  the  flre, 

Rolland  had  applied  to  have  the  policy  renewed  at  a 

lower  premium.  That  upon  such  application  being  made, 

the  company's  manager  had  visited  and  examined  the 

premises  covered  by  the  policy,  with  a  view  to  ascertain 

whether  a  lower  premium  could  be  accepted.  - 

That  at  the  time  of  the  examination  by  the  compMiy'li 
agent,  Rolland  was  in  possessiou  of  the  adjoining  ware- 
house, into  which  he  had  opened, a  door  of  communica- 
tion from  No.  819 ;  that  the  agent  saw  this  door  of  com- 
mttikk;ation,  and  saw  the  alining  warehouse,  when  he 
refused  to  diminish  the  rate  ;  and  that  in  consequence  of 
the  door  of  communication  having  Ib^Jeen  opened,  it  was 
necessary  for  the  agent  to  see  the  adjoining  premises,  in 
order  to  see  how  far  the  risk  ha4  been  increased  by  the 
opening  of  such  communication. 

That  on  the  occasion  of  the  renewal  of  the  receipt,  and 
of  the  visit  and  examination  by  the  agent,  he  was  not 
asked  to  extend  the  policy  over  the  stock-in-trade  in  No. 
815,  nor  was  it  suggested  that  it  should  be  so  extended. 

That  on  the  2l8t  of  March,  1868,  and  at  the  time  of  the 
renewal  of  the  policy  ou  the  16th  February  previous,  the 
plaintiif  had  in  each  of  the  premises  Nos.  816  and  819,  an 
amount  of  goods  in  excess  of  the  ampunt  of  til  th^  policies 
held  by  him>  /■       — -•  :■':■  ^■•..-— '.  ■-  v\  '''■  i-'^.j-vVH;-^ 

The  recital  of  these  circiunstanoes  is  sufficient,  to  show, 
that  they  do  not  lead  to  any  implication,  much  less  to 
any  necessary  Jmplication,  that  the  policy  was  ext^ded 
over  No.  816.  None  of  them  is  in  any  degree  inconsi|if«nt 
with  the  theory  that  the  policy  continued  tp  cover  only 
the  goods  in  No.  819,  according  to  its  terms. 
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It  iB  qoite  oonsiatont  with  the  Utter  theory,  that  the 
•jr^nt  saw  the  door  of  commanication,  and  saw  the  goods 
and  •tock-in-lrade  in  No.  816  :  B«cauM  it  wa«  hia  duty  to 
■ee  what  was  in  No.  816  in  order  to  Judge  of  the  risk  to 
No.  819.  If  it  had  been  filled  with  gunpowder,  or  coal 
oil,  the  risk  to  the  goods  in  No.  819  would  have  been  so 
much  increaii.'d,  that  the  policy  on  Ko.  819  would  have 
been  instantly  discontinued,  unless  the  plaintiff  had  been 
willing  to  pay  a  much  higher  rate  of  premium.  And  to 
form  a  just  estimate  of  the  value  of  the  company's  res- 
ponsibility for  the  goods  in  No.  819,  it  ^is  abM>lately 
necessary  that  everything  connected  with  ihe  doot.  and 
what  it  led  to,  should  be  known. 

If  the  stock-in-trade,  which  had  previously  been  ijp 
No.  819,  had  been  transferred  to  No.  816,  and  Mr,  Mufr 
was  made  aware  of  the  fact,  there  would  have  been  We 
presumption  that  the  policy  was  intended  to  continketo 
cover  it     Bu^  in  reality,  the  stock-in-trade  in  No.r819 
remained  as  before  ;  and  at  the  time  of  the  fire  exceeded 
in  value  the  entire  amount  of  all  the  policies  held  hi  the 
plaintiff ;  while  the  stock-in-trade  in  No.  816  was  an  addiv 
Uonal  quantity,  whose  value  also  exceed^  the  amount  of 
all  the  policies  held  by  the  plaintiff".    This  fact  alone 
should  be  sufficient  to  dispose  of  the  pretension  of  the 
lespondent.    It  is  impossible  to  imagine  that  any  insur- 
anoe  company,  haying  a  policy  on  goods  in  one  building, 
would  subsequently  under  the  Uaae  policy  and  for  the 
same  premium,  insure  an  equal  Quantity  of  goods  ih  two 
different  buildings,  which  to  aU  intents  and  punwses' 
oonstilttted  two  separate  risks,  ea(  5h  for  more  than  the  ItiU 
amount  of  the  pdioy.  .:         t  i  '^ 

As  a  matter  of  fact,  therefore,  the  appellants  contend 
that  there  never  was  any  agreement  between  them  andj 
the  plaintiff  Roiland,  extending  the  effect  of  their  policy 
covering  the  stock-in-trade  in  No.  819  over^lolland's  stock- 
in-trade  in  No.  816.  And  they  submit  that  without  such 
agreement,  the  respondent  cannot  Vecover  under  the 
policy,  for  stock-in-trade  in  No.  8li. 
The  appellants  would  only  farther  remark  that  the 
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oTdm  orRoIUnd  Qii<l«r  limlUr  policiM,  in  reapiHSt  of  the 
RAme  firo,  Tor  gootU  ia  No.  ai6  hM  beeu  ri\jeotetl  by  Uie, 
uourU.  ^ 

The  Ap|M)llantii  th«rofow  rMpecifulIy  ■abmit  that  th«« 
judf^mwRt  of  th«  Court  of  llovjew,  gnnting  the  motion 
of  th«  n'siwndont  to  conHrm  the  vordht  miid  to  have  Hh«n 
rendert'd  in  hi*  favor ;  and  maintatniQg  hia  action  for 
16,000,  ahould  Ih»  rov«r»«d'with'roati. 

1.  Bocanan  no  verdiot  waa  rendtm^d  by  th«  jury  in  the 
Court  b«low  in  faror  of  th«  rfVapondiint. 

2.  BocttUBu  th«  verdict  of  th»s  jury  in  the  Court  below, 
found  the  facta  and  circunntancea  of  the  caao  aa  they 
occurred,  to  the  aatiafac'tion  of  both  partiea ;  but  without 
pronouncing^fany  verdict  in  favor  of  either  party.  And 
bocanae  the  confirmation  o^  their  verdict  did  not  involve 
the  condemnation  of  the  appellanta. 

8.  Becouae  the  appellants  had  a  right  to  move  for  judg- 
ment in  their  favor  upon  th<>  verdict;  and  were  entitled^ 
to  anch  judgment.  .;•[ 

4.  Because  the  policy  set  forfk  io  the  pfaintifT's  declar- 

-ation,  did  not  cover  ♦the  Bto<<!k4n-trade  in  the  building 

No.  816,  the  damage  to  which  constitutes  the  subject 

matter  of  the  principal  part  of  the  deman(j|^  made  by  the 

present  action. 

6.  Because  the  policy  issued  by  the  appellants,  was 
renewed  without  variation  of  its  original  conditions,  and 
therefore  did  not  extend  over  the  stock-in-trade  in  No.  816. 

6.  Because  the  defendant  has  failed  to  prove,  and  the 
verdict  of  the  jury  does  not  establish,  any  agreement  to^ 
vary  the  terms  of  the  policy  in  respect  of  the  locality  in 
which  the  stock-in-trade  was  represented  to^be. 

7.  Because  under  the  terms  of  the  policy,  the  appel- 
lants were  not  l^spon^ible  in  the  event  of  any  alteration 

-in  the  original  representation  and  description  of  the  riak, 
except  in  so  far  as  the  same  was  varied  by  a  new  repre- 
sentation w  description  in  writing,  famished  by  the 

assured. 

8.  Because  in  the  claim  made  by  the  plaintiff  upon  the 

appellant*,  the  loaa  claimed  for  ia  described  as  having 
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OM^nrffA  to  th«  ttook-tn-inulA  in  No.  81»,  nndw  the  oH- 
finftl  poltc7.     And  bAcaniie  the  •rtion  of  th«  pUiiitifrdo4>« 
not  inclad«  »oy  cldm  for  gooda  damaffed  or  d«Mtxor«d  in 
*No.  811.  ^ 

9.  BecaoM  by  the  tertni  of  the  policy  the  utAtement 
therein  dpxrriptive  of  the  riiilc  m  heinpr  in  No.  8I»,  mtut 
bo  held  to  be  a  guaranti^  6(  the  coatiauauco  of  the  state 
of  thing!  therein  deioribed. 

Hon.  R.  LnJIamme,  Q.  (?„  for  the  respondent:— 
Par  son  Jugement,  la  Ooar  de  RAvision  si^eant  comma 
Oonr  Hap^rieure  rejeta  la  motion  de  Tappelantn  et  ac<!ord« 
oelle  de  l'intim6. 

II  saifit  de  lire  oe  jageraent  et  tea  notes  de  I'honorable 
juge  Johnson,  poor  d6montrer  que  cette  motion  de  Tap*  * 
pelante  est  inopportune  et  mal  fondle,  et  faire  voir  que 
ce  n'^tait  pas  la  motion  qui  aurait  dd  Atre  faite  dans  Tea- 
pAce  par  cetto  derni^ro,  d'apr^s  notre  jurisprudence,  le 
teite  et  le  sens  des  articles  de  jnotre  Gode  de  Procedure 
Oivile,  cit68  dans  ces  notes  do  I'honorable  juge  Johnson. 

La  motion  de  rintim6  devait  done  Hre  accord6e  com  me 
ellera6t6,et  I'appelante  condamn^o  comme  elle  I'a  6t4  4 
jnstement  sur  les  r6ponses  dn  jury  et  d'aprte  la  loi  en*" 
I'espAce. 

La  senle  question  k  decider,  k  part  cette  question  de 
procedure,  est  en  consequence  la  mdmo  que  cette  hono- 
rable Cour  a  d6jk  6t6  appel6e  k  decider,  savoir :  la  police 
d'assurance  imise  par  I'appelante  en  faveur  du  nomm6 
Rolland,  couvre-t-elle  les  marchan^ises  incendi6es  dan^  lea 
premisses  telles  que  ohang6eB  et  amenddea  (No.  816)  avant 
le  renourellement  de  cette  police,  ces  changements  ezis* 
tant  lors  de  ce  renouvellement,  k  la  connaissance  dn  g6* 
rant  (.manager^  de  I'appelante,  et  la  connaissance  de  ce 
dernier  eet-elle  la  connaissance  de  I'appelante?  Nous 
croyona  qn'il  ne  pent  paa  y  avoir  de  diffionlt6  snr  ce  point^— 
et  nous  oroyons  que  cette  Oonr,  «i  les  all6gn6s  de  la  ddcl** 
ration  enssent  £t6  sulfisauts,  en  serait  venue  4  cette  con- 
clusion la  premiere  fms. 

Mais  voyons  nn  pen.    Le  nomm6  Holland  est  mana- 
factorie^  de  ohanasures  en  la  04t6  de  Montrtel  depnis  bien 
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dft  tnoAw,  at  fail  mi  mAtnp  bmpa  Ut  ronrnivhw  «n  prros 
d«»  «'*tUi  tnarchandiiHi  (Hi'il  4i  «nil«  tur  l«^  m»r« :h4«  dita  dif- 
(IrantfNi  prov intra  d*'  U  piiiM«it«-«  da  Cttnadft.  H#««HWr«» 
ont  aaifmApU  toniid^rahlf inmi  d'annI'M  «u  MinK  tl  II 
•^  t«|ottrd'hoi  an  d«>M  gr»ndN  nianufi»«iari(*ra  d«  (^hta** 
■mrM  d«)  cf  (t«  i'it#. 

Hh  *1H«7.  il'i4V»it  Ml  mnnaf».hir«  .ol  w>n  mfffMin  wi 
No.  810  de  U  ru«  Htl'aul.  d«|itf  un«  bAti«»«»  lui  npiwrl*^' 
iiAnt,  coroprvnant  aumC  I«  No.  817.  C«tt«  bitiiM  com- 
pronait  d«ui  nmgssina  di«tinct«  conatruiU  par  ftolUnd 
qui  TOuUit  !«■  looer  oonini««  t«l«  «t  I«hi  louait  auNiii  nviint 
d«  Its  oc«up«r  lai-mAmn,  on  faiMnt  alore,  |>our  l«ii  lM<»oin« 
de  ion  i*oinin«n*,  an  seal  ot  ra*in«  magasin,  aa  moyfu  d« 
portra  de  communication,  pour  aller  d'un  oAt*  A  rautro, 
qu'il  (It  pratiquer  dana  Wh  murM  d«'a  difftronta  Ma^M. 

L«a  ciloaea  Ataicntdana  c«^  ^tat  loraquVn  ftvriwr.  aavoir," 
le  16  fAvrier  1867,  Rolland  fit  avec  lappwlanto  un  contrat 
d'aaauranoe  par  luqu»l  cwtte  dernlAre,  inoywnnant  un«' 
prime  de  |24  qui  lui  fnt  pay*«,  aaaura  contre  le  feu  jua- 
qu'A  fconcurrence  de  la  aomme  de  96.000.  pbur  un«  «in««i 
4  compter  de  la  date  ci'deaana.  lea  meublea,  effeta  el  mar- 
chandtaea  qu'il  avait  e*  i>ourrait  avoir  dana  \vn  prfemiaaea 
ci-deaaua,  dteignant  dana  la  police  qu'elle  rvmit  k  ce  der- 
nier lea  meublea.  effeta  et  marohandiaea  aaaur6a,  et  lea 
prAmiaaea  lea  contenant  com  me  auit,  aavoir  : 

"  On  atock-in-tmde  belonging  to  aaaured,  (that  la  to  aay) 
"to  aaid  reapondent.  conaiating  of  boota  and  ahoe8.*and 
"leather  manufactured  and  unmanupw^tured,  and  coD' 
"  tained  in  a  three  atory  houae  built  of  atone  and  covered 
"  with  patent  roofing,  aituate  and  being  Np.  819,  St.  Paul 
"■treet,  MpMreal.  owned  and  ocdupied  by  aaaured  as  a 
«•  mantiractory,  bounded  on  both  aides  by  aimilar  build- 

*•  ings." 

Pendant  reiiatenco  de  la  dite  police,  -i/eat-A-dire  4ana 

I'tntomne  (en  octobre  ,ou  novembre)  de  Tannfe^  1867, 

Rolland  se  trouvant  un  pef^  k  I'Atroit  dana  aes  prAmiases, 

Jpoa^  sa  mantrfacture  et  sonjmagasin,  ayant  toujoura  en 

mains  nne  grande  qaantit6  de  ohaussures  manufaotarAea, 

looA  1»  batiste  Toitine  (No.  816)  de  la  aienne,  o'eat-i-dirb 
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mvm  or  ooiui't  bemom. 

• 

<Ip  U  )>Atiiiw<  voUiii«  Kt  »pr«rt«n«nt  A  an  nomi&A  Jmloin. 
•I  pntiquA  U«ii«  Imi  mura  ii«  diviiiiuii  <lra  |Mirt*«  <!«  com- 
mutiiration  tvio  •••  proprM  prAmiMM.  bUsMit  dn  lout  an 
Mml  Ml  mAiiifl  niAKMiii  et  in«iiar«i-tort  »fie  «•  qiki  kt 
«(mipoiuUt  auiNirMvant.  -  #         T 

11  farinft  «l  condiinitiii  A  i*!  wffiit  toatM  {«ni«t.  ontmr. 
•  Inm,  «tc;,«4iiatant  «iilrt'  in  iirumiitr  ^t«f(ii  on  rvx-dwHihaos* 
•*«i  da  No.  8lfl  o«cupA  I'l  Um/!  par  an  man^hand  d«  vina, 
t^t  l«a  6tagi>a  aup/irUmmqiut  lui  Itolland  avatt  loaAa  a4p«- 
K'inwnt,  «l  arrangoa  hi  tout  pour  qu'on  n«  piU  iariv0r  •! 
avoir  a<:cte  aui  dita  Atagfa  anp«rit»ura  qui  forraAronl  dAa 
lora  pMtk  dm  pr^miaaM  di»  im  d^^ruier,  qa«  par  U  Borte 
a'«ntr*«  d'iroiui^  aavoir  (Mr  la  portw  do  No.  819.        '     . 

•PuUk  pour  aroir  plaa  d'«ap«c«  pour  manura*  turnr,  il  fit 
d«^prfmiaa«w.  tt>llc>a  qa'«llMa  ftaiwnt  avant  oett«  addition 
dtaj  Atag«a  du  No  816,  «•  manufMtuni  «t  aon  bnroau,  «t 
dfl'jceaxM;!,  aon  maganin  uu  dAp6t  do  chAOwarai  tw^nfn^- 
tar*ea, />«hantlUon8,  et»'.  ',       /J  ff 

Rolland  qui  eat  an  houiniM  d«  haatu  piobitA  «t  risapeo 
tabUit6,  roaia  illtUtrA  i^t  p«ui  veraA  dsna  la  loi  et  aM  aob- 
liliKa,  n«  a«  rrnt  pafl|  oblige  do  notifier  rapp«la(bi<t  dn  cea 
«  haiigomunta  wt  addit  onH  4  aon  6tabliaw)ment,  «t  liM  choaea 
reat*rent  dana  cwttl  poaition  juaqa'A  rezpiratKJn  de  a« 
police  oa  contrat  d'l||Maranuo,  aavoir,  josqa'aa  16  ftvrior 
1B68.  Rolland  6tant  eKpoR6,  maia  ne  a'en  doataht  paa,  A 
p«rdre  aon  aaaarancw  dana  lo  cm  d'nn  ino^indie/ pendant 
«!« tempa-lA,  oomme  celui  qui  eat  venn  plna  tard/conaamer 
tmtiAi^ment  aon  fonda  de  commerce,  pour  la  p/rte  duqael 
il  n'a  paa  encore  6tA  indumnia^  par  ancanty  dea  qaatre 
rom'pagnies  d'aaaarantx)  ou  il  6tait  aaaard  pojix  difl^rentea 
Bommes  rRape<;tivement. 

Maia  par  an  heunmx  haxard  pour  lai,  yen  ftvrier  1868, 
Rolland  qai  pritendait  payer  A  I'appelante  one  prime 
trop6lev6e  poor  aon  aaaarance  qo'il /Voolait  continoer, 
«>{ivoya  aon  commi*  Laonn  an  boreaotle  oettedemiAre  poor 
faire  dea  repr^aentationa  A  oet  effet,  mena^ant  de  a'aaaxtrer 
ailleors  ai  on  ne  loi  faiaait  pM  one  rMooiion  lor  la  prime. 
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IMAk  (l'»pp«fi»t«).  wvob.  O,  a  Mttir.  qol  ff«tiondit  <l«%|A 
|pi  pipiYait  rltn  I^Pi^dir  k  torto  mm  foir  U  Iku  •! 

•t  /;<>iuitatnr  ci'U  flt  v«rr«it  <»ti>oit«  c*  <iu'll  pourrslt  f»ir«. 

Muir  lint  parfiln  ol  |mmi«  oir««liv«in«iil  U  !•  Iilvri«f 

IMMt,  M  ma««ftin  <1«  UolUnd     Otlaicl  1«  At  condnira 

p«r  Uarin  an  •msond  «t«ff«,  Inl  diaanl  |4  lAuHn)  d«  oon- 

dairrMair  A  C^onlant,  primliMil  ^mployfr  dw  U  maiiuriM- 

(Qr«,  «t  d«  diro  A  iw  derninr  d«i  iondiilm  Muir  iwrtuul  d«iis 

rAUbliwMiniiml.  ni  lui  r*ir«  voir  tout  .«  no'il  y  •vail  4 

Mmurer,  m»«-himiH«iv  iii«r«h»iidl»««  m»nuf«iHHr*««  «t  lUNI . 

mMii(k«^tiir^««,  tttc.    Unrin  condoktt  M«tf  A  Owitaaii^ 

qnl  II  tmaainlt,  «ii  iirfMnou  d«  Muir,  vtm  InalrttotUma  qot 

ftirwnt  iiaivi«'«  A  la  l.itlr«  ' Coolant  tondui»itd'»bortl  Muif 

dana  Uw  6Uk(mi  du  No.  Ulft  (^ii  au  trouvait  lout  \«  ttock  do 

<  hauMaarna  matiufai  lur6«M  qu'il  Ui   fit   voir.  «(  U  oon- 

duiait  enMuhn  daiw  la  iniuiufa»ilanj.  d'«tag«  «n  lilafr«  «t  d« 

t:hambr«  an  ohambru  ou  <Im  «lAiiarl«m«ttt  flU  d*|iart«in«?nl. 

Muir  viiiila  et  Miainina  U(|^ul.  U«a  mar*!handia««»  tk  *lr« 

Maar^HW,  Um  \niim\9mam  «^|ii  di»lH)ailiou  d»»  liwui.  mI  apria 

u«t«xainun  miiiuti«uK  il  dt«ti«ndil  A  r*ta««  irtftrl«ur  ou 

M  t«jnait  Uolland.  k  qui  i|  r«pr<'a«ata  qa'aprte  avoir  •»• 

rain*  1«  tout,  la  dia|MMiition  d«a  Umux  «l  IMendua  da  ria- 

qo«,  il  ne  pouvail  paa  1«  pre iidru  |K)ur  uum  prim«  moindrw 

quetjello  qa«  Holland  avail  d«[JA  pay6«,  o'«8l-A-dir«  124. 

lln«  ««rtain«  diaouanion  ii'«n»aivit  ontr'eax  lA-deaaaa.  «t 

comme  Ifuir  p«r»iatait.  lioUaud  w  ■ouinit  «t  douiia  ordro 

■ar  le  champ  4  aou  leneur  d«  livrea  Uurin  de  payer  la 

prime  et  fairu  (M)ntihuer  raaauranoii  un  qqMj|i^|yitt' 

All  tail,  aaUa  qu'auuul(eliil<H;lion  fat  faite|fl|Mfc  ^ 

I'addilion  aua -mentionnfeo  et  dana  laquellBBPr^^tA 

\trMiaport«  !•  Uoek  mannfauturi  et  qui  ae  trouvait  aapa- 

'IRftyaiit  danf  lea  Atagea  aap^rieara  dea  Noa.  819  et  817. 

iuemment,  aavoir,  le  21  mara  •uivant-tl868),  un 

liea  dana  lea  prtmiaaea  en  queation,  incendie 

tit-ii„iUrait  pria  naiaaance  dwia  le  No.  81ft,  et 


lerco,  atook  manafaotarfe,  de  BoUand 
iaQm6,  o*»qW  fit  aoaffrir  k  c«  dernier  one  perte 
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i*'      ■!•  A  MM  m«ihin«rtr«  «!  nfTiKM  non  iMtt«(W inf(»« 

poor  h  MOttUnt  d«M  polltw.  Mvoir.  ptmr  bi  montMil^a 
rit^m  pHa  tw  nlU,  ln.ooo.  «|.  <«U»-el  a'AUnt  r«ritii««  <|« 
l»*!rwr.  R«ll«i|<i  idfltUua  tm  rMoavr«iii«n(  d«'  twitn  wMiia« 
'  *^2j|M^U|l  <j|«nfl  ot  •  donnA  lum  an  prAMint  •p|wl 

^[■iN^niV*  r>l<^(l«  kmiUt  m,Uo«  l«»a4&<iiMa  a-4«itii« 
xW^j^B^a  Al  niUtlwtb  .  H 

jp  %llp«M)ntt«t«tlftw  •  donnl  ll«ii  ku  v*wll. t  donl  noiM 
pjVvon.  ^|«  plus  h^yl.  «t  Ha  jug«uiu.nt  <ionl  noM  avona 
^NirlA.  * 


*pp«l.  in«lH  notu  nroyont  i*  jofvmwnt  aiUMi  inaltMuabl* 
quo  in  vordint  da  jury  dana  r«wpA(i«. '  ''. 
I^  prinoipiMi  aaivanta  ont.  «tA  inainfAnaa  dana  u«tt« 

lo.  gu«  Im  <:otilra(a  d'aaa^|^.;«<  doiviutt  Aim  inU^rprU^ 
iioo  |»r  ^qu«lqa«rrMnr  <mi  inmiaamwdMia  U  dAaignaUou 
d«a  pr«niiaa«'a  m«ntioiiiiAi*a  dana  lt«  polioaa,  mala  bisn 
xl'aprAa  .0  qu^wt  «vid«inin«iit  rinUmtion  4««  pviitm  000- 
lra(iUti(<Hi. 

2o.  Que  la  oonnaiaaknm  d«  IVnit  dune  compagnto 
d'aaaaraniT«  doit  «tre  <x>naid«r««  comm«  U  oonnaiaaaiKw 
du  la  (xmip«fn>i«  »ll«<m«mu,  quant  aui  off«U  aaanWhi  on  A 
I«mr  quantity.  ,    .      , 

Le  verdict  da  jury  eat  vonforme  k  la  pf^^a  fklta  davaiii 
lui  «t  4  II  Id,  il  eat  juate  et  6<iaitablei  11  n'a.xx)rde  an 
d«unaudoiir  que  oe  qui  eat  r«olam«  par  aon  action  de  I'ap- 
IH'lanl^  qui  a'eat  r^foM^  injuatement  et  aana  raiaona  da 
H)afer  k  Bolland  le  montant  do  non  aaattranoe,  k  lui,  Bol- 
land,  qui  6tait  aaanr/;  pour  $26,000  aealement,  am  difl^ 
rentea  compagnie.  d'aaauran.^e  plua  haut  mentionn6ea,  el 
qui  a  anbi  una  parte  d«  186,000,  dont  il  n'a  paa  aiioore  eu 
an  aeul  denier, li     -f.^ .        ■  ■    ■ '/  ■ .. 
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Kamsay,  J.  (^  Mt  Cb#f^ ;—  >         '  •    "     ! 

Thia  ia  an  action  on  a  policy  of  inauranoe  for  Iom  hf 

fire.    It  haa  already  baen  belbra  m,  but  iinoo  than  tax 
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aniett^Qiit  W^tiie  ii6clila^^^    has  been  allowed,  so  that 
the  action  fti  no  longer  tHejsame. 

The  action  originally  was  on  a  policy  insuring  goods 
ina1>uilding/No.819,  St.  Paul  street.    This  policy  was 
dated  16th  February,  1867,'  and  was  numbered  1801 ;  and 
also,  on  a  renW*!  of  this  policy  for  twelve  months  longer. 
The  fire  took  place  during  the  period  covered  by  the 
renewal.    Tiie  cl^iim  was  for  goods  destroyed  in  No.  819. 
The  evidence  established  that  the  goods  were  destroyed, 
not  in  No.  Slo,  but  in  l*o.  815,  premises  which  were  not 
in  the  possession  of  the  insured  at  the  time  the  policy 
was  made,  and  certainly  then  formed  no  portion  orthe 
premised*  insured.    The  respondent,  however,  contended 
that  b^ore  agreeing  to  the  renewal,  the  agei»t  of  the -Gftm- 
pany  saw  the  premises. /^nd.  must  have  seen  that  the  No.  , 
816''f<^tmed  part  of  RoUand's  premises,  and  therefpre  that 
the  declaration  that  the  premises  where  the  damage  Was 
done  was  819  and  not  816,  was  a  totally  immaterial 
variance,  for  that,  in  fact,  815  was  insured  as  well  as  819, 
This  view  seems  to  have  beeii  adopted  to  some  extent  by 
the  jury,  and  completely  by  the  Court  of  Review:    We 
co*d  not  adopt  that  view,  and  we  granted  appellant's 
potion  for  a  new  trial.    (l^Leg.  News,  604).  .' 
'The  respondent  then  began  to  realize  his  difficulty,  and 
endeavored  not  to  have  a  new  trial,  but  to  have  another 
trial,    ^t  is  manifest  that,  strictly  speaking,  a  new  trial 
should  not  be  granted,  to  allow  of  a  possible,  amendn^ent ; 
but  great  latitude  is  given  to  the  power  to  amend,  and, 
practically  speaking,  there  is  no  great  reason  why  the 
pretentions  of  parties  should  not  be  uM^e  more  precise 
before  a  second  trial  than  Wore  a  first. «  At  all  evente, 
this  Court  allowed  the  second  trial,  the  plaintiff  tfioved 
to  amend,  and  the  defendant. acquiesced  in  the  second 
trial  on  the  issue  raised  on  the  amended  declaration. 
'    The  amendment  is  very  suggestive  of  the  difficulty.  It 
does  not  even  venture  to  allege  a  new  verbal  covenant, 
but  confounds  changes  and  additions,  and  then  goes  on 
to  presume  an  agreement  t^a  new  covenant  which  has 
never  been  expressed.  Now  it  appears  to  me  thjit  changes 
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and  additions  are  not  subject  to  similar  rules.  A  policy  to  >•«■ 
cover  No.  I  may  continue  to  do  so,  although  the  form  of  g*J[»g^ 
No.  1  be  changed  by  a  presumed  acquiescence  in  the 
change ;  but  how  the  extent  stipulated  by  the  policy  can 
be  presumed  to  be  altered  so  as  to  corer  No.  2,  J  cannot 
understand.  A  strange  argument  was  used,  namely,  that 
the  risk  was  not  greater  if  the  goods  were  in  several 
buildings  instead  of  being  in  one ;  in  fact,  that  it  was 
less.  Now  such  an  argument  shows  a  disregard  of  the 
nature  of  the  contract  of  insurance.  To  begin  with,  the 
contract  of  insurance  is  tb  be^  interpreted  in  the  strictness 
of  law,  exactly  like  the  cautionnemmt.  Again,  it  is  a  con- 
^tract  against  risk;  and  it  is  manifest  that  the  risk  is  less 
great  if  speciBc  than  if  general.  The  quality  or  extent  of 
the  risk  cannot  be  judged  of  by  the  result,  but,  according 
to  the  nature  of  risks,  that  is,  by  the  doctrine  of  dhances, 
on  which  all  insurance  is  based.  Were  it  otherwise,  the 
insured  might  say  :  "  I  insured  my  goods  in  a  wooden 
building,  f  ery  liable  to  destruction  by  fire,  but  to  favor 
you  I  moved  them  into  a  stone  building,  with  iron 
shutters,  where  thtoy  were  blamed ;  the  wooden  building 
still  subsists ;  pay  me  my  lossi"  This  is  pretty  nearly 
what  happened  here ;  the  goods  in  819,  where  the  goods 
were  insured,  were  little  injured,  while  the  goods  in  816 
were  almost  totally  destroyed. 

I  have  said  that  it  is  not  even  alleged  in  the  amend- 
ment ^hai  there  was  any  agreement,  even  verbal,  to  ex- 
Itend  Jhe  prendises  covered  by  the  policy ;  but  I  go  further, 
and  say  that  it  was  a  condition  of  the  policy,  a  reasonable 
and  proper  condition,  that  the  terms  of  the  policy  should 
not  be  changed  but  by  an  agreement  in  writing.  Thus, 
then,  a  verbal  change  would  not  be  binding.* 

Again,  by  law,  the  terms  of  the  Written  contract  could 
not  be  extended  by  parol,  except  with  a  commencenumt  de 
preuve  par  icrit,  of  which  there  is  not  a  trace.  But  even 
in  the  amend&ient,  respondent  actually  alleges  that  it  was 
the  old  policy  that  was  renewed.  And  furthermore,  the 
only  writing  bitween  the  parties  sinoe  the  policy  is  the 
receipt  held  by  respondent,  which  declares  that  f  he  policy 


f  .!}. 


if 


'■m- 


1 1 


*^  rf    ■■■• 


UBS. 


It 


"i* 


890 


MONTREAL  LAW  REFOBT& 


is  coHiiHued  m  force  for  twelve  monilu.  But,  jamping 
over  all  theie  diffictilties  and^coming  to  verbal  evidence, 
we  have  it  proved  that  Mr.  Muir,  far  from  intending  to 
extend  the  risk  of  policy  1081,  said  he  would  not  take  it, 
and  that  he  only  contini^ed  it  because  it  was  already 

taken. 

The  case  of  WjfldWgThe  Liverpool  ^  London  Ins.  Co.  ( ) 
was  insisted  on;  butlhe  principle  there  laid  down  does 
not  affect  this  case  at  all.  What  was  there  held  is  perfectly 
reasonable— if  there  be  a  misdescription  and  this  is  pro- 
perly proved^  the  insured  may  recover  for  damage  suffered 
in  the  premises  included  in  the  proper  description.  But 
that  is  not  the  case  here.  BoUand  could  not  have  in- 
tended to  insure  816  when  he  took  the  policy  1081,  for 
he  had  not  his  goods  in  these  premises  at  the  time,  and 
indeed  he  had  not  the  premises  at  all. 

Another  objection  is  madi— one  of  procedure.  It  is  said 
appellant  should  not  have  moved  for  judgment  on  the 
verdict  but  for  a  new  trial. 

On  the  previous  trial  he  moved  for  a  new  tridk  I  think, 
strictly  speaking,  he  need  not  have  done  so,  an4  if  he 
had  not,  perhaps  he  would  have  been  saved  some  expense 
and  trouble.    The  jury  found  there  a  matter  of  law,  and 
found  it  wrongly ;  but  the  taw  was  in  such  close  con-  ^ 
nection  with  the  fact  that,  as  a  matter  of  precaution,  ap- 
pellant made  the  two  motions.    He  would  have  been 
very  unwise  to  have  done  so  here,  for  the  Jury  fully 
answered  the  whole  question,  and  found  the  fact  nakedly, 
so  the  Court  had  only  to  apply  the  law.    The  law  to  be 
applied  seems  to  me  to  be  perfectly  cleaY,  that  Mr.  Muir 
seeing  the  door  into  No.-316  did  not  amount  to  a  covenant 
to  extend  a  policy  over  other  premises  than  the  preinises 
in  question.,  ; 

Now,  to/put  tlie  point  practically,  suppose  the  Ere  had 
destroyed  the  premisei*  before  the  expiry  of  the  time  spe- 
cified in  the  pttlicy,,  but  subsequently  to  Muir's  visit, 
could  the  company  be  held  liable  ?    I  tl»i»k  no  sane  man 
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conld  pretend  that  it  would.    Then,  where  in  the  con- 
tract to  bind  the  company  now  ? 
We  are  to  reverse  the  judgment  of  the  Ooort  of  Be- 


A;. 


View. 

'  The  judgment  in  appeal  is  as  follows:-^ 

"  The  Court,  etc 

"  Oonsidering  that  by  the  policy  of  insurance  on  which 

this  action  was  instituted,  the  company  appellant  only 

agreed  to  insure  the  stock  of  goods  mentioned  in  the  pre- 

.mises  No.  819,  St.  Paul  street  of  the  city  of  Montreal ; 

"And  considering  that  the  respondent  has  not  by  his 
subsequent  amendment  alleged,  nor  has  he  proved,  that 
any  subsequent  insurance  was  effected  on  the  stock  of 
Is  belonging  to  the  original  plaintiff  in  this  cause, 
Jnehich  were  in  the  premises  No.  816,  St.  Paul  street,  Mon- 
1^;  treal.  and  that  the  jury  has  not  by  its  verdict  declared 
that  the  stock  of  goods  in  said  premises,  No,  816,  was 
insured  by  the  said  company  appellant ; 

"And  considering  that  under  the  circumstances  of  thils 
case  the  respondent  was  not  entitled  to  recover  more  tl^an 
the  amount  tendered  by  the  company  appellant,  for  dam- 
ages to  the  goods  and  merchandises  which  were  in  the 
premises  No.  819  at  the  time  of  the  fire,  and  that  there  is 
error  in  the  judgment  rendered  by  the  Superior  Court 
sitting  in  ,Beview  at  Montreal,  on  the  29th  of  ^pril,  1881 ; 

"  This  Court  doth  quash  and  annul  the  said  judgment 
of  the  29th  of  April,  1881,  and  proceeding  to  render  the 
judgment  which  the  said  Superior  Court  should  have 
rendered,  doth  declare  the  tender  made  by  the  said  com- 
pany appellant  of  the  sum  of  |260  deposited  in  the 
Superior  Court  of  the  district  of  Montreal,  good  and  valid, 
and  doth  dismiss  the  action  of  the  said  respondent  for 
any  sum  above  the  said  sum  of  #260 ;  and  this  Court  doth 
condemn  the  said  respondent  in  his  said  capacity,  to  pay 
to  the  appellants  the  costs  incurred  as  well  in  the  Court 
below  as  on  the  present  appeal,  the  said  costs  to  be  paid.» 
in  part  or  in  full  as  the  case  may  be,  out  of  the  said  sum  , 
of  $260,  and  the  surplus,  if  aiiy,  to  be  paid  to  the  said 
respondent  in  "his  said  capacity ;  and  on  payment  of  the 
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'"'•     ^^«kUsum  as  above  oTdered|  the  prothonotacjr  of  the  So*  . 
f^'     perijfr  Court  of  the  distript  oj^  Montreal,  shall  'be  duly  diB-* 

charge^i."  .  i  „  jv      ,^j^ 

Jadgm^lit  reversed. 

Abbott,  1M%  Abbotts,  utti^rneys  for  appellants.    . 
ilrcAaifi6ati«  4*  ^w«/,  attorneys  for  respondent. 

V    (J.K.) 


May  27.  1882. 
Cdram  DoBiON,  Ch.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
THE  NEW  YORK  CENTRAL  SLEEPING  CAR  CO.^ 

(Defendant  in  Court  heloiw), 

0  ■  «  Appellant;      , 

'   V'   ^^^  '     .       ■■•'■.■■' 
PETER  DONOVAN, 

{Plaint^  in  Court  below), 

s  Rkspondiht.  — : 

Foreign  Corporation — Action  against— Service — Arts.  ^4,  49, 
t       64,  C.C.P. — Cause  of  action. 

Urns* :— That  a  corporation  whose  principal  place  of  business  is  in  a  foreign 
country,  may  be  served  with  process  at  any  place  in  the  Province  of 
Quebec  where  it  has  an  oflioe  for  the  transaction  of  businees.  So, 
wbeie  a  foreign  corporation  had  an  office  at  Montreal,  fpr  the  sale 
of  sleeping  car  tickets,  and  the  plaintiff,  who  had  bought  aticket  from 
the  defendants  at  New  York,  for  a  sleeping-car  berth  from  that  city 
to  Montreal,  brought  an  action  of  damages,  alleging  that  he  had  been 
unlawfully  expelled  from  the  sleeping  car,  it  was  held  that  the  service 
of  his  action  at  the  office  of  the  Company  in  Mqntreal,  was  a  sn  fficient- 
service  to  give  the  Court-  at  Mtrntreid  jurisdiction.  Further,  that  al- 
though  the  expulsion  took  place  beyond  the  province  line,  yet  as  it 
continued  until  the  plaintiff  reached  Montreal,  (he  being  forced  to  ride 
in  a  first  class  car), -the  cause  of  action  arose  in  this  province. 

The  appeal  was  from  two  interlocutory  judgments  pf 
the  Superior  Court,  Montreal  <Tobranck,  3.\,  the  first, 
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March  81,  1881,  dismissing  a^  exception  to  the  i'onn,  tvnd 
the  second,  April  11,  1881,  dismissing  a  declinatory  .ex-  ** 
ception.      •  ;      ^ 

Thejndgment  dismissing  the  exception  was  as  follows:— 

"  The  Gonrt  haying  heard  the  parties  by  their  coanse) 
npon  the  merits  of  the  exception  A  la  forme  made  and  filed 
by  defendant  in  the  present  cause,  etc. 

"  Seeing  that  by  the  Oonsolidated  Statutes  of  Lower 
Ganada,  chap.  91,  sec.  3,  in  whatever  place  in  Lower 
Canada  a  foreign  corporation  or  company  has  an  office  or 
■  agent  for  the  transaction  of  business,  such  corporation 
may  be  impleaded  in  lK)wer  Canada,  and  service  of  any 
process  at  such  office,  or.pn  such'agent  in  Lower  Canada, 
where  the  action  is  brought,  of  such  corporation  or  com- 
pany, shall  be  a  good  service ; 

"Considering  that  W.  B,  Viall,  upon  whom  the  writ 
and  declaration  in  this  cause  were  served,  sold  tickets  8uc» 
as  that  upon  which  plaintiff  bases  the  contract,  and  for 
breach  of  \^hich  plaintiff  brings  his  action,  and  said  Wm. 
B.  Yi^l  wi^  agent  of  defendants  for  the  transaction  of  their 
bnsinMi(  in  Montreal,  and  the  office  where  said  service 
was  made  was  the  office  of  the  company,  defendants,  for 
the  sale  of  such  tickets  ; 

"  Doth  maintain  i^laintiff^^  answer  to  said  exception  a  la 
forme  oi  defendants,  and  dismiss  said  exception  with  costs, 
distraits,  etc."  / 

The  jndgme^  dismissing  the  declinatorv^xception  was 
asibllows:—  .  '  /_' 

"  The  Court  having  heard  the  parties  by  their  respec- 
tive, counsel  upon  the  exception  tUdinatoire,  filed  by  defen- 
dants in  this  cause,  etc. 

"  Seeing  that  by  the  Consolidated  Statutes  of  Lower 
Canada,  0ap.  91,  sec.  8,  in  whatever  place  in  Lower 
Canada  a  foreign  corporation  or  company  hjas  an  office  or 
agent  for  the  transaction  of  business,  such  corporation 
may  be  impleaded  in  Lower  Canada'  and  setyice  of  any 
process  at  such  office,  or  any  such  agent  in  Lower  Canada, 
where  the  action  is  brought,  of  such  corporation  or  com- 
pany, shall  be  a  good  service ; 
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««•  •"  Considering  tjiat  Wittiam  B.  Viall,  upon  whom  the 
''■  wie'^Slt'*'  w  rit  and  declaration  in  this  cause  was  served,  sold  tickets 
^^  such  as  that  upon  which  plaintiff  bases  the  contract,  for 
breach  of  which  the  plaintiff  brings  his  action,  and  said 
Yiall  was  agent  of  the  defendants  for  the  transaction  of 
their  business  in  Montreal;  and  the  office  where  said  ser- 
vice was  ipaade  was  the  office  of  the  company  for  the  sale 
of  such  tickets ; 

"  Doth  maintain  plaintifTs  answer  to  the  exeeptum  dicU- 
natoire  of  defendants,  and  dismiss  said  exception  with 
costs,  distruU»,'etc." 
_..'    }■   "-''''"^K    •■  ■  •      ■        ■      ■...  ■■- -■     ■  ■ 


/ 
/. 


May  It,  1882.1 
V  7.  S.  Ha//,  for  the  appellants :—' 

Articles  61*;  68  and  64  of  the  Code  of  Procedure,  regu- 
late the  mode  of  service,  providing  there  is  jurisdiction 
under  Article  34  and  subsequent  ones  of  the  same  Code. 

Article  84.  requires,  in  order  to  confer  jurisdiction,  the 
defendant  to  be  summoned  before— (1).  The  Court  of  his 
domicile ;  (2).  Before  the  Court  of  the  place  ^here  he  i» 
served  personally ;  or  (8).  Before  the  Court  q(  the  place 
where  right  of  action  originated.  ^      s 

The  appellants  have  not  been  summoned  before  the 
Court  of  their  domicile.  The  writ  does  not  show  where 
their  domicile  or  principal  place  of  business  is.  It  is  sub- 
sequently shown  by  the  evidence  to  be  in  the  City  of  New 
York,  U.S.    ,  '  / 

The  Company  have  not  beein  summoned  where  tW 
right  of  action  originated.  The  declaration  clearly  recites 
the  whole  of  the  contract  to  have  been  entered  into  in 
the  City  of  New  York.  The  ticket  in  question  was  pur- 
chased «t  the  head  office  there.  Further,  any  breach,  eject- 
ment, or  complaint  of  respondent  arose  in  the  State  of 
New  York.  It  was  in  that  State  he  had  to  leave  the  car 
of  appellants,  and  in  that  State,  or  in  the  City  of  New 
York,  the  right  of  action  originated.  -      , 

As  to  the.  other  condition  conferring  jurisdiction,  vik  : 
personal  service,  none  has  been  fulfilled.    A  corppration 
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oannot  be  served  personally,  and  eren  admitting  poaai- 
bility  of  analogons  service,  none  has  been  effected  here/.      ^ 

Article  61  O.  0^  P.  requires  service  on  a  Company  to 
be  made  at  its  office,  or  elsewhere  upon  its  President,  8e* 
cret^ry  or  Agent,  !and  Article  64  permits  foreign  corpora- 
tions, who  iiave  an  agent  or  an  office  in  Lower  Canada,  to 
carry  on  nnsineas  there  when  served  in  the  manner  in- 
dipated  in  Article  61. 

It  is  then  under  provisions  of  Articles  61  and  64,  regu- 
lated by  Article  84  conferring  jurisdiction,  that  appellants 
^^-^an  be  summoned.  ,  , 

If  the  cause  of  Action  did  not  arise  in  the  City  of  Mon- 
treal, or  through  the  office,  or  agent,  or  place  where  the_ 
foreign  cor|)oration  carried  on  business,  then  no  jurisdic- 
tion is  conferred.  The  law  and  the  provisions  thereof 
which  allow  the '-suing  pf  a  foreign  corporation  within 
this  Province  are  very  exceptionable  and  restrictive.  It  can 
only  apply  to  acts  or  contracts  made  within  such  Province, 
and  in  no  case  can  it  apply  to,  or  can  an  action  be  main- 
tained against  a  foreign  Corporation  for  an  act  or  breufch 
of  a  contract  arising,  committed,  or  taking  place  outside 
such  Province  and  jurisdiction.  « ,  :  ~ 

Supposing  Yiall  to  be  kn  agent  and  the  office  of  the 
Central  Vermont  Railway  to  be  an  -office  of  appellants, 
the  cause  of  action  did  not  arise  through  any  dealing 
with  him  or  that  office^  There  is,  therefore,  no  jurisdiction 
and  the  service  is  bad.  If  it  were  otherwise,  on  the  same 
pcin^p^e^Vice  migh^  be  validly  made  upon  appellants 
at  the  Windsor  Hotel,  6i^  the  other  offices  named  above,  or 
at  Quebec,  or  many  of  tl^e  other  places  in  Canada,  where 
the  trIivejUing  community  may  secure  tickets  for  berths  on 
appellants' cars. 

On  the  whole  case,  appellants  submit  there  can  be  no 
donbi^aa  to  their  t#o  exceptions  being  well  founded ;  and 
to  snmmaritse,  for  the -following  reasons :'' 

1.  Incomplete  descripti<|)n,  and  their  principal  place  of 
business  not  being  indicate 

2.  W.  B.  y ibll  was  never  theirttecretary  or  agent,  express* 
ly  or  impliedly,  and  they  never  countenanced  him  as  such. 
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^^  8.  That  it'  ho  ever'made  any  repreB(>ntaiioii  aa  anch,  it 

M.gV^^6nu*>  waa  wilhcmt  thoir  knowh^dg^'Qi'  consent. 
o^co.  ^  Thai  he  never  could  be  construed  to  be  an  agent 
upon  whom  service  of  proi^esa  could  be  made  for  any 
transaction  ;  much  less  for  a  transaction  outside  his  own 
possible  sphere,  or  limits,  ahd  of  which  he  knew  nothing. 
^5.  That  for  similar  reasons^  the  office  in  question  was 
not  an  office  of  the  appellants. 

6.  That  the  Court  here  has  no  jurisdiction,  none  of  the 
conditions  of  Article  84  of  the  C.  0.  P.  existing.       ^ 

.  ■  •  \ 

J.  J.  Curran,  Q.  C.,  for  the  respondent : — 

—  The  respondent  will  firstly  deal  with  the  exception  dMi-  • 
naloire.    The  objection  of  the  appellants  is  devoid  of  all 
foundation,  for  apart   from  the  reasons  set  forth  in  the 
molivi  of  Mr.  Justice  Torrance,  in  which  he  refers  to  Con- 
solidated Statutes  of  Lower  Panada,  cap.  91,  sec.  8,  point- 
ing out  that  the  appellants  have  to  agent  and  an  agency 
in  this  district,  and  are  therefore  amenable  to  our  C<Art«, 
the  allegations  of  the  respondent's  declaration  make  it 
manifest  that  the  Co^rt  in  this  Province  has  jurisdic- 
tion.   The  contract/was  made,  it  is  tru^  in  the  City  of 
New  York,  in  the  ^tate  of  New  York,  but  it  waa  a  con- 
tract the  dperation/of  which  extended  from  New  York  to 
the  City  of  Montreal,  in  the  Province  of  Quebec.    The 
respondent  was  ejected  from  the  car  in  the  St^  of  New 
York,  but,  coritrary  to  the  terms  of  his  agreement,  he  was 
kept  out  of  his  just  right  to  his  berth,  not  merely  in  the 
State  of  New  York,  but  from  the  boundary  line  of  the 
Dominion  all  the  way  through  the  -  Province  ^6f  Quebec 
and  into  the  City  of  Montreal.    The  allegation  of  the 
plaintiffs  det^laration  is  that  "he  had  to  travel  aUtliewasf  to 
the  atnoj  Montreal,''  etc.    This  branch  of  the  case  is  too 
patent  to  require  consideration  or  argument.  .1 

A^  to  the  proper  designation  of  the  appellants  on  the 

writ  and  declaration,  the  description  given  is  as  follows  :— 

"The  New  York  Central  Sleeping  Car  Company,  a  boldy 

"  politic  and  corporate  under  the  laws  of  the  State  of  New 

>  York,  one  of  the  United  States  of  America,  avd  having 
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"  an  agency  and  place  of  bnainesa  lA  the  Oity  of  l^ntreal, 
"  in  the  Diitriot  of  Montreal." 

The  appellants  complain  that  the  principal  plat^e  of 
bnainesa  of,  their  foreign  corporntion  is  not  mentioned. 
This  is  notflieceBsary  itccording  \o  onr  law.  That  which 
is  necessary  is  to  allege  that  the  Company  has  an  ofli(;e  or 
place  of  business  here  in  order  to  give  onr  Oonrts  jurisdic- 
tion, but  it.  would  be  absurd  to  suppose  that  the  plaintiff 
in  any  suit  should  be  unable  to  proceed  with  his  demand 
until  he  had  discovered  in  which  of,  perha|)s,  fifty  cities 
and  towns  a  foreign  body  held  their  principal  place  of 
business.  The  respondent  has  set  forth  in  what  State  of 
the  neighbouring  Republic  the  appellants  have  acquired 
their  rights  as  a  corporation,  and  having  also  alleged  that 
they  are  carrying  on  business  in  the  district  of  Montreal, 
in  the  i^rovince  of  Quebec,  nothing  mo^e  was  required ; 
whether  the  principal  place  of  business  of  the  appellants 
is  New  York,  Albany  or  Troy,  a  matter  of  which  the  res- 
pondent could  not  by  any  means  be  certain,  is  of  no  con* 
sequence;  btit  that  they  have  a  place  of  business  here 
undoubtedly  is. 

The  respondent  contends  that  the  appellants  have  had 
due  notice  of  this  action  ;  that  it  was  legally  served  on 
the  agent  of  the  Company,  who  transi^itted  the  papers  to 
appellants  forthwith  on  their  reception  ;  that  William  B. 
Viall  is  the  agent  of  the  Company  ;/that  his  office  is  their 
place  of  business  in' the  City  of  Montreal ;  that  the  Court 
below  has  full  jurisdiction  over  the^  matter  in  issue  in  this 
cause,  and  that  the  judgments  of  Mr.  Justice  Torrance, . 
dismissing  appellants'  exceptions,  declinatory  and  to  the 
fona,  ought  to  be  confirmed. 
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This  is  an  action  of  damages  by  a  passenger  in  a  sleep- 
ing car,  from  New  York  to  Montreal,  who  was  ejected 
from  the  berth  he  had  tftkeu  and  paid  for,  without  excuse, 
and  forced  to  ride  in  a  first-class  car  to  Montreal. 

The  action  is  met  by  two  preliminary  pleas,  one  to  the 
form,  the  x>ther  dilatory.     The  first  says  that  the  descrip- 
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*^       iion  of  the  Company  defendMit  t»  ininffioient,  becaoie  it 
^'iLSSSm^  is  not  luUd  in  the  at^tion  where  its  principal  place  of  bnsi- 
^^     BMS  is.    The  appellant  relies  on  Art.  49,  0.  0.  P.    This 
**°'^*^     Article  is  ^ot  conclnkiiye  ;  it  only  says  what  shall  be  sufR* 
cient     Bat  I  do  not  Hee  that  it  is  necessary  to  allege  this. 
TM  second  pretension  is  that  the  service  on  Mr.  Viall, 
the  ageal  who  sells  tickets  here,  ii  insufficient,  and  the 
question  lias  been  raised  whether  Mr.  Viall  was  an  agent. 
It  is  proveck.  thtd;  he  sells  tickets  like  that  sold  to  respon-  " 
dent.  HehasW^offic'e  in  Montreal,  ^d  is  publicly  adver- 
tised  as   theiX  agent.     lie  also  offered  to  get  back   th^ 
respondent's  money  for  him,  when  ne  heard  of  the  diffif 
~  "^oilltfr  Upon  tho\«rhole,  this  Court  is  not  disposed  t<*  cy^ 

turb  the  judgmeOyt  w  hich  held '  the    proof  of  ageMliiy? 
sufficient. 

But,  it  is  said,  the  plaintiff  could  not  sue  here,  because 
th«r  whole  cause  of.  action  did  not  arise  here.  But  the 
whole  cause  of  action,  sbyfar  as  our  Courts  are  concerned, 
happened  here.  The  plaintiff  hlid  to  trayel  firom  .  the 
province  line  to  Montreal,  without  the  acQ^liDpaodation  ha 
bought  and  paid  for. 

Again,  it  is  urged  that  thle^efendtfnt  should  have  been 
brought  in  by  advertisement^  Not  if  the  Company  has  a 
domicile  her^,.  We  constahmr  see  foreign  <!omp^eri 
summoned  at  their  place  of  busiiieas  here. 

judgment  confirmed. 
Church,  Chapieau,  Hall  Sr  AtwtUeK  attorneys  for  appttl 
lants. 
J.J.  Cfurran,  Q.  C,. attorney  for  respondent 
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^  •  •  Nofember  20, 1888. 

m  Monk,  Ramsay,  Tkhaiir,  Cinim,  Baby,  JJ. 

ZftPHIRIN  JLOIIIN.        \ 
^  {Plaint^  in  Court  below), 

"  Appellant; 
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NOHBEUT  BRUNELLE, 

{D^endant  in  Court  below), 
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F^raud^Perton  pmtchtuing^trofmly  of  relative  and  agreeing 
to  jHtt/  hit  debts— CompoMition  with  creditor  ignorant  of 
inch  purchase. 

HiLo:— That  •  peraon  who,  buyatliA  property  of  hia  bruther-in-Uw  in 
order  to  aMistuhim,  «grwin{(  to  pay  hia  debta  (which  exowd  the 
T|lue  of  the  propeKy),  may  licitly  contract  with  a  trraditor,  who  doea 
not  know  of  the  aale,  to  take  leaa  th^  the  face  yaloe  pi  the  debt^- 
mpre  eapecially  wliere  tlie  creditor  liad  previogaly  endeavored  to  aell 
the  debt  at  auch  reduced  amount,  and  the  tranaacUon  ia  advanti^geoua 
to  him. 

The  appeal  was  from  a  judgment  of  the  Oircuit  Oonii^ 
Sherbrookti,  April  80,  1881,  which  was  in  the  following 
terms : — 
•  "The  Court,  etc.. /  i        i 

"Oonsidering  that  plaintiff  hath  failed  to  prove  the 
^material  allegations  of  his  declaration  in  this  cause,  and 
more  particularly  that  the  judgment  on  w^ichthik' action 
is  based,  to  wit :  the  judgment  against  Fra^fois  Scott, 
declared  upon,  was  recovered  by  plaintiff,  for  any  cause, 
consideration  or  claim  for  which  defendant  dver^wasor 
became  liable ; 

"  jind  considering  that  plaintiff  hath  not  produced  the 
proj^ssory  note  set  up  by  way  of  inducement  in  hiS'Said 
aotion''^«r  in  any  wise  shown  or  proved  that  the  judgment 
so  sued  upon  is  oonnected  with,  or  relates  to,  said  note, 
or  that  said  judgment  is  the  insult  of  any  debt  or  liability 


si-^  ^-^rits-mfiT 


^^. 


.,     ■  .      i,    • 


r^vr 


«,< 


tl 


■liMtn 
BrvMlK 


»     ^f 


MbNTRBAt  I«AW  BBFOBW. 


100  ^ 

of  Mkldfirtott,  which  defendant  erer  made  himiielf  liable 
for  or  undertook  to  pay.  an<l  tliat  thi^re  ia  no  proof  to  «on- 
ne<H  Baid  judKinent  yrith  the  note  or  notea  apaoifled  in  the 
d«H«<l  of  ■ale  from  aaid  8«ott  to  defendant,  which  wert» 
and  an*  the  only  Iirf>»illti«a  pf  naid  8t?ott  which  defendant 
ever  andt»rtook  to^iay  ; 

"And  rxjnaidoring  |kat  plaintiff  hath  made  no  proof  of 
anya«;tion  by  him  aa  allfgM.  nVUing  in  ajudgment 
agoinHt  said  H«iott,  and  that  said  judgment  does  not  show 
in  or  for  what « auae  of  atition  it  hath  iMwn  ro<ioverod ; 

"  Considering,  therefor«»,  that  plaintiff  hath  wholly 
failed  to  show  defendant  liable  for  th*  amount  of  said 
judgment  on  which  thii  action  ia  solely  pind  immediately- 
based.  a|jd  that  he  hath  not  sued  upon,  oj  ev«r  produced, 
the  alleged  note  so  referred  to  by  way  of  inducement  to 
this  action,  nor  eatablished  defendant's  liability  under 
said  judgment,  dismissing  deVendaot's  exception  for  want 
of  proof,  doth  dismiss  this  action ;  '  >     ' 

••  But  considering  that  defendant  hatbflf*  sholvn  by  his 
own  deposition  in  this  cause,  acted  in'bad  faith  in  his 
dealings  with  plaintifft  in  respbct  of  his  relation!  with 
said  Scott,  this  action  iJ  dismissed  without  coats.'*  /    ^ 

Sept.  22,  1882.) 

L.  C.  Manger,  for  th<^  appellant. 

Pannelon,  for  the  reiil>mdent.  ^       ^ 

Ramsay,  J.:—  -    ^ 

i  am  to  confirm,  'f^h  3  pretention  of  «ppellant  appears 
to  me  to  be  untenable.  It  ia  thjs :  One  Scott  was  indebted 
to  appellant  and  to  maijy  others,  so  as  to  be  utterly  inso). 
vent,  and  time  only  niade  matters  worse.  The  further 
he  went  the  more  deeijly  he  became  involved.  He  left 
Oana^a  to  live  at  Lewikton,  in  the  United  Statea,  owing 
1200  and  he  came  back  owing  mbre  than  0400.  To  meet 
these  debts  he  had  a  sn»all  farm  that  no  one  would  buy, 
for  fear  of  being  evicted  by  the  unpaid  creditors,  and  that 
no  cfeditor  could  seU  owing  tothe  expenses  of  a  judicial 
sale  Appellant  had  said  he  would  take  fifty  centaon 
the  dollar,  or  something  to  that  purpose,  and  Scott's 
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bwtli«r.fi|.Uw  bottgbi  th«  Und.  |>romls<Nl  Rcott  to  ihiv 
hi.  d«bt».  •11(1  tcK)k  him  »nd  hill  ramily  to  Hvn  with  th«m 
almoat  m  •  .h.rity      He  th«ii   wnnt  to  L.mitton.  uw 
•p|M»lknt.  «iid  offewd  him  fllHy  cmta  on  th«  dollar,  with- 
out  telling  him  thiit  hu  hxl  parohM«d  Sootfs  Und  and 
promiii,.a  to  pay   hi*  d«bU.     Api>«lUnt  took  the  money, 
grumbling  at  the  IbM,  and  r«ii|K>ndent  added  |6,  telling 
him  that  h«  had  offered  the  debt  for  the  aarae   rate  with 
delay.     Tha_aw»elUnt  then  gave  a  re,;eipt  for  the  whole 
debt.    Subaequently,  ho  diiicovered  the  bargain  betwtten 
Scott  and  respondent,  and  he  now  lays :  "  My  debtor  waa 
^  insolvent  and  could  not  pay,  but  you  undertook  to  paj 
,     hiH  debt,  and  you  are  solvent ;  therefore  when  I  settled 
•'  I  had  my  aotion  against  you,  on  the  principle  that  the 
"  creditor  may. exercise  the  rights  of  action  of  hia  insolTent 
"debtor."  ^Thia  ia  very  true,   but  when  the  appellant 
■ned  respondent,   what  aotion  had  he  against  Scott? 
None :  he  had  taken  from  him  all  his  debt  was  worth, 
and  the  bargain  between  Scott  and  respondent  was  rn 
inUr  alio$,  and  could  have  been  abandoned  by  them  at 
any  moment.    Nor  was  was  there  any  fraud,  for  it  is 
plainly  shown  that  the  land  was  not  worth  more  than 
^half  of  the  debts  without  costs. 

'  TIfere  fs  a  rule  of  the  civil  law  which  it  is  well  to  be«l 
m  mind,  that  one  is  not  allowed  to  enrich  oneself  fit  the 
expense  of  one's  neighbour.  » 

En  1878,  un  nomm6  Franfois  Scott  demenrait  et  pos- 
s^dait,  dans  le  canton  de  Weedon,  prds  de  Sherbrooke, 
une  terre  de  la  valeur  de  #200  k  |800.  II  se  trouvait  ent^ 
dett6,  d'une  somme  d  pen  pris  6gale.  entr'aqtres  d'une 
obligation  hypoth«caire  de  #118  k  Charles  Tangtfay.  du 
mAme  lieu.  ^       o     /• 

Dans  le  dessein  de  gagner  de  I'argent  pour  d6grever  sa 
terre  de  rhypoth*que  et  payer  ses  dettes,  il  6migra  i 
Lewiston,  dans  I'fitat  du  Maine,  oA  il  s6jonma  deux  ana, 
""'  1^*  ***  ^®  *^  *?"^  A!l  *^UY«jfcvw  de  plus 
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de  dettes  cotttractfies  i  Lewiston/  Parmi  ce.  dernidrea 
dette.  se  t«>uvait  celle  de  I'appelant  Norbert  Bkmin 
rteidant  4  Lewiston,  consistant^  en  deux  biUetB,  lunde 
♦112. 1'autre  de  |60,  en  tout  $112.  .        /■   '.^l' 

Francois  Scott  reton^a.  alors  an  Canada  but  8a  teire  k 
Weedon.  qui  n'avait  pas  augmelitfe  en  valenr.  Son  cr6an. 
cier  Blonin,  voyant  qti'il  6tait  en  grand  danger  de  perdre 
sacrfeance,  I'oflfrit  A  nn  nomm6  Fontaine  pour  moitife.  et 
le  chargea  mfime.  d'apres  le  tfemoignage  de  Fontaine  dob- 
tenir  cTmOntant  r6dnit.  dependant  I'aflFaire  ne  se  rfeglant 
pw,  Blonin  chargea  M.  B6langer,  ayocat  de  Sherbroake, 
de  coUecter  ce  montant.  .  -jt,^  .„ 

Norbert  Bnmelle,  Vintimfe  en  cette  cause  beau-t*re<tu 
nomm6  F^^ois  Scott,  sur  les  conseils  de  Fontame  et  s» 
promesse  qu'il  aurait  une  d^duetion  de  moiU6  _dnxi^- 
.  der  Blouin.  acheta  la  terre  ,de  Francis  Scott,  i  la  charj;e 
de  payer  ses  dettes  qui  exc6daient  la  ^'^l^^/^  ^'f  ™: 
0'6teit  en  apparence  pour  rendie  service  k  Scot^^qui 
^&g6.  p^%ipable  dB   travaiUer   et  charg6  d^mie 

**R^elle  s'estde  suite  rendu  avec  Fontaine  k  ^f^^^' 
et  sans  informir  Blouin  qu'il  avaU  acbet6 laterre d^c^ 
k  la  charge  d/payer  ses  dettes.  il.a  transigfe  avec  lui  en 
tbtllMa  d^d^^ion  demoiti*  sursa  dette  «t.«.oyen. 
nant  #86,  il  a  obtenu  u^e  quittance  pour  le  montant  des 
deux  billets,  qui  6tait  de  ♦172.         ^   ;    •,  .u^t, 

Blouin.  apprenant  plus  tard  que  Brunelle  av^t  achet^ 
lateml  ^tt  k  la  charge  de  payer  ees  dettes.  acru 
y^nn  dol  dans  la  condulte  de  BfuneUe.  et  que  oe  dol 
M  pemettait  de  r6clamer  la  moUi6  de  la  tficliimation.  k 

S^Stuvait  ainsiteiionc*.  ^^T^Z^ 
gSne  Scott,  mais  n'obteitant  rien  delui,^*  poursuivi 
SZlltTl.  Oour  k Sherb«»ok^ a d6boutfi  «m  «.tion.. 
p'eat  de  ce  iugement  qu'il  y  a  appel.  ■ 


Lell6fi^ew  intSm^  Brunelle,  a  pay6  pour  la  teneae 


^^  OOUKF  (»■  QUEEN'S  BENCH.        »  41)1 

jfeotf,  mAifte  avec  la  ^d^ticiioii  ^u'il  a  obtenile.  phis  que 
la  vraie  valear  de  cette  terre. 

II  eat  clairement  dtabli  que  si  la  terre  de  Scott  e^t  6t6 
d6cr6t6e-~c*6tait  le  seal  bien  qu'il  avait-le  criat^i^r 
Blonin  n'aurait  pas  revu  la  moiti6  de  sa  cr6anoe,  et  aaraii 
tout  p^rdQ.  \  ' 

Um  en  preuve  qae  le  seal  motif  de  Bmnelle  «tait  de 
wconnr  son  beau-fr6re  Scott,  qui  lui  serai^tbmb6  4  ses 
cliarges  avec  sa  famille,  si  la  terre  ent  6t6  vendue  en  ius- 

_n  n'y  a  done  en  ni  aucun  prejudice  fait  an  cr^ancier 
Blonm  par  Brunelle,  ^ui  lui  a  pay6  pllis  que  la  vraie  va- 
leur  de  sa  criaiiice.  II  ert  bon  de  remarquer,  qu'il  n'y 
avait  pas  de  lien  de  droit  entre  le  cr6anoier  Blonin  et  I'ao- 
qn6reur  Brunelle,  et  que  si  Blonin  eftt  refus6  de  faire 
cette  dMuction,  il  6tait  libre  k  Brunelle  et  Soott  de  rfai- 
lier  lenr  acie,  et  Bloni^  n'auiait  en  en  oe  oas  aubun  rMonra 
centre  Brunelle. 

Par  consequent  on  ne  pent  en  venir  d  nne  autre  con- 
clusion que  celle  de  confirmer  ce  jngwnent  avec  dSpens. 

_   _^  «rndgnient confirmed. 

^  C7.  ii«fa»g«r,  attorney  for  appellant. 
^all,  White  Sf  PummUm,  attorneys  for  respondent. 
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November  24,  1884. 

Cbran.  DoBioN.CH.  J.,  MoNK,  RAMSAY.  Tesbieb.  Baby,  JJ. 

LA  COMPAGNIB  DU  OHfiSMlN  DE  FER  DB 
MONTREAL  &  SOREL, 

(Defendant  in  Court  below), 

'^ '^'^^ " ^---— ----:--^-- :.-_„^— __,-„-_-^--^   Appellant  ;;  ;^-:;7-- 

■•''■'■   ■  ■  ^^        .      ■'''"■■-'-   "'■■'::  ■ 

PIERRE  VINCENT  et  al., 

Respondents. 

Jurisdklion— Appeal— Non-appealable  cam  contolidated  with 
appealable  case-ArhUration-Fee$  of  Coumel— Quebec 
Cotttolidated  RaOwaif  Act,  43-44  Vic.,  c.  48,  ».  9. 

M«.  n  —1  Where  aevenU  non-uppealaWe  wstloDB>n  the  Circnit  Coait  are    ' 

^iidTiS^X^  that  i.  ap^^^^^ 

3rX,le  will  be  adjudicated,  on  an.appe.1  In  tto  i^tocipri^Be. 

2  SSvSLot  the  Soperior  Coart  may,  in  hi8  di«.retion.  ^of  fee.  to 

XSfonanUitktion  toflxthe  i°«»«»f  ^ Jl* ^ ^^ji^'^ 

"         tSeTbv  a  railway  company,  conducted  under  the  provieion.  of  the 

Q^'ci^uSed  £lw;yAct.ft44^ric.c48,..9;andthere 

ig  no  power  in  the  Court  to  revise  such  taxatfon.  ^'         j 

The  appeal  was  from  a  judgment  of  the  Supenox  Court. 
Montreid  (JKrrfi.  J).  B«>.  28.  1888.  in  the  following 
terms :—  § 

"  La  Oour,  etc 

.  -  Oonsidferant  que  la  demande  a  pour  objet  lereoouvre- 
ment  des  frais  encourus  par  le  demMidei^sur  un  arbitrage 
convenu  entre  lui  et  la  dfefendcresse.  en  d6cembre  1881,  au 
suiet  de  I'indemnitfe  k  payer  par  cettedemiere  «i  dit  de- 
mandeur,  pour  un  terrain  dont  la  oompagni^  ^*^f  J^TT. 
avait  besiin  pour  savoie  ferrfe.  lesquels  frais  ont„a6  taxjs 


confortttteqatamdiBpoaitionB  i»  Tacte  dMchenrtnt 


for  (48::44  %,  c.  48)  k  la  aomme  de  t280,,et  que  le  dit 
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demandeur  r^clam^  maiatenant  de  ladite  compagnie  et 
de  Tantre  ddfendenr  de  Grosbois,  entre  lea  mains  dnqnel 
la  dgfenderesse  a  d§po86  une  somme  suffisanie  pour  payer 
les  dits  frai*,  et  qui,  en  cons^qnence,  s'y  est  obIig6; 

"Gonsid^rant  que  le  dit  d^fendenr  De  Grosbois  a  d^ 
clar6  s'en  rapporter  k  justice,  mais  que  la  compagnie  d§- 
fenderesse  conteste  la  demande  incidente  disant : 

lo.  Que  les  frais  r^clam^s  sont  ceux  des  avocats  du 
demandeur,  et  qu'en  loi  la  d6l«nderesse  n'est  pas  respon-  - 
sable  de  ces  frais  qui  ue  penvent  6tre  tax6s  contre  elle ; 
les  seuls  frais  dont  elle  soit  tenue  etant  oeux  des  arbitres 
et  les  d6bouTs6B  par  eux  faits,  et  qu'en  consequence  la 
taxe  des  dits  frais  par  le  juge  contre  la  dSfenderesse  est 
ill6galeetnulle;  ^^  -"  ^ 

2o.  Que  d'aprds  l*acte  des  chemins  de  fer,  les  avocats 
du  demandenr  ne  pouv.aient  pas  r6clamer  ces  frais  de  la  d6- 
fenderesse  ;  que  d'ailleurs  les  dits  avocats  n'ont  pas  prouv6 
devant  le  juge  qui  a  tax6  les  dits  frais  les  services  par  eux 
allggu^s;  que  leur  demande  6tait  exagdr^e  et  exorbitante; 
qu'il  n'exist^^  aucun  tarif  pour  tels  frais,  et  que  la  taxe 
d'iceux  n'est  pas  ^'ette  k  rdvision,  et  qUe  le  jugement 
rendu  sur  la  dite  taxe  n'est  pas  ex6cutoire  et  est  ill^l, 
nul  et  de  nul  effet,  et  qu'en  consequence  la  ddfenderesse 
est  en  droit  de  faire  declarer  la  dite  taxe  non  avenue  i 
qnant&elle;  ,.,  ,■ /,.,4it\' 

"  Considerant  que  le  dem^deur  a  repoiidu  m  droit  k 
ces  deux  exceptions,  soutenant  en  substance  que  qette 
Oour  n'a  pas  juridictioi^  pour  reviser  le  jugement  rendu 
par  le  premier  juge  sur  la  taxe  des  dits  frais,  et  que  .cette 
taxe  constitue  chose  jugde  entre  .les  parties;    - 

"Ckmsiderant  que  la  loi  i^lant  les  6aa  d'arbitragepour 
I'expropriation  des  terrains,  requis  jwur  la  construction 
des  chemins  de  fer,  prononce  ^'abord  elle^meme  la  respon- 
sabilite  de  la  partie  dont  la  pretention  n'a  pas  ete  sontenue 
par  la  sentence  arbitrale  quant  au  payement  des  frais 
encourus  sur  telle  arbitrage,  puis  attribue  au  juge  le  pou- 
voir  de  determiner  le  montant  de  ces  frais  contre  telle 
partie;  . 

"  Oonsiderant  que  rien  dans  cette  loi  ne  s'oppose  A  ce 
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qne'le  juge,  dans  I'exercice  du  pouvoir  qui  lui  est  ainsi 
confi6,  accoTde  des  hcmoraires  aux  avocata  qui  ont  rtprfc- 
sen^la  partie  en  faveur  de  qui  les  frais  sont  tax6B,  et 
qu'enWneipe  mdme  ce  pouvoir  est  inhferent  k  I'exercice 
de  la  disrtttion  attribufee  au  juge  en  tel  cas ;  •    " 

"  Oon8id6ra^t  que  bien  (que  la  taxe  ainsi^prononcfie  ne 
Boit  pas  ex^cutoiie,  aucun  pouvoir  de  r6vision  d'icelle 
n'est  cependant  ac^rd6e  par  U  loi ; 

•'  Vu  les  paragvphes  20  et  8d  de  I'article  9  de  la  loi  48- 
44  Vic,  c.  48;  \ 

"Consid6rant  qu'il  appert  aux  ficritures  des  parties 
dans  I'espice  que.  la  tax^  de^rais  rfeclamfis  par  le  deman- 
deur  a  6t6  prononc6  par  le  premier  juge,  aprds  avoir  «nten- 
du  les  parties  contradictoiremeUtsur  les  mdmes  moyens 
-  que  ceux  invoqufes  maintenant  k  Tehcontre  de  la  demande, 
et  qu'il  y  a  diose  jug6e  entie_rfl«^  sur  la  question 

soumise; 

*' Oonsid^rant  en  consfeqAence  que  cette^^ur  est  sans 
pouvoir  pour  rfeviserle  ditjugement;  x 

"Benvoie  les  exceptions  et dfefense  de  la  dlfehderesse^ 
6t  la  condamne  k  payer  au  demandeur  la  dite  somme  de 
$230,  montaiit  des  frais  tax6s  en  sa  faveur  comme  8usdl^ 
avec  int6r6t  sur  ioelle  du  18  ao6t  1882,  jour  d'assignation; 
et  les  d6pensdistraits,etc.^,  et  condamne  le  dit  dfifendeuf 
_De  Grosbois,  et  lui  enj<^nt  de  payer  au  dit  demandeur  sur 
et  k  m6me  les  deniers  qu'il  a  en  mains  appartenant  >  la 
dfefend^resse  la  dite  somme  de  #280  courant,  aiiisi  que  les 
►  int6r6ts  et  frais  tel  que  susdit,  mais  sans  frais  quant  k  lui 
dit  De  Grosbois." '  /  V     s  - 

Sept.  18, 1884.1    1:,  . ' '  v:  ■'         ■       ■  '. '  ■^"- ^--H:.^' 

W.  H.  Kerr,  Q;  C,  for  the  appellant :—     /    ,  ^ 

^  The  present  appeal  is  from  a  judgment  condemning  the 

appellant  to  pay  respondent,  Vincent,,the  sum  of  |280;  in- 

\  teiest  and  costs ;  and  also  froni  the  judgmento  rendered 

^^  in  the  nine  other  cases  on  the/same  day  for  #46  each,' 

which  suits  were  united  to  and  consolidated  with,  the 

suit  of  the  respondent,  Vincent. 


delaloi  48- 


^nr  ^est  sans 
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^^he  respondent,  Yinoent,  instituted  an  action  in  the 
.^Qperior  Gonrt,  at  Montreal,  on  the  2irth  August,  1882, 
against  the  appellant  to  recover  the  above  sum,  ai^by 
his  declaration  alleged  in  substance:  That  by  an  arbitra- 
tion boiidpasse;!  before  Kittson,  notary,  on  the  '7th  Dec., 
1881,  it  was  agreed  by  th^resp<mdents,  parties  to  the  said 
deed,  acting  by  B.  Fr^fontaine,  Esq.,  advocate,  and  the 
.appellant ;  that  an  arbitration  should  take  place  accord* 
Jug  to  th^  provisions  of  the  Railway  Act  of  the  Province 
of  QuebejL  to  determine  and  establish  the  value  of  pertain 
lands  to  l^  exproprilited  by  the  appellant,  and  to  fix  thd 
damages  k>ayable  by  appellant  to  respondents  by  ij-eason 
of  the  taking  of  certain  portions  of  the  said  lands  bi^long- 
ing  to  said  parties  for  the  purposes  of  the  railway  of  the 
said  appellant 

That  Thomas  Boucher  de  Grosboiei  was  arbitratdr  for 
appell(|bt,  Antoine  Rocheleau  was  arbitrator  for  res; 
dent  Afid  the  other  proprietors,  and  Alfred  Williams 
third/ ai'hitrator,  and«that  the  award  should  be  mad 
fore  the  aist  January,  1882 


VinoMt. 


n- 
as 
on 


or, 


That ^e  appellant's  offer  fo^  the  land  to  be  taken  Arom 
e  i^«pondents  was  at  the  rate  of  $200  per  arpent.  in  su- 
pt^cies,  and  that  by  law  if  the  appellant  was,  by  ti|ie 
"v  award  to  be  made,  condemned  to  pay  respondents  mc 
than  $200  the  costs  of  arbitration  should  be  payable 
the  appellant.  '  ^^^ 

\  That,  as  security  for  the  amount  to  be  ^yf^arded  to  th^ 
.    .  tespondent  and  the  other  proprietors,  the  sum  of  #8,20^ 
.■    was  deposited  inthe  h«iids  of  the  said  Thomas  Bonohei 
de  G-rosbi&is  (who  is  a|  party,  defendant,  in  the  pYesentl 
suit,  but  who  has  declared  that  he  submits  himself  to  the  l 
.  decision  of  the  Court.)        \ 

That  the  arbitration  was  hdd,  and*  by  the  award  made 

on  the  4th  January,  1882,  bydeed  before  Kittspn,  notary, 

,    the  respondent,  Vincent,  was  allowed  $286.50,  which  sum 

I    was  more  than  the  amquut  offered  to  him  by  the  appellant, 

^^  aifd  by  reason  thereof  the  ap^Uant  was  made  liable  for 

'     all  the  cpsts  of  arbitratiKMi.  \     * 

,  That  the  costs  taxed  agunst  the  appellant  in  favor  of 
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~~  i)ieriispondeaitm(H$burMmmt8,eoitt»adfmgagniihyihe 
ud^dy  Advocates  and  attorneys  of  th^  respondent,  representing 
^^i^°   the  respondent  at  the  said  arbitration,  Messrs.  Pr6fontaine 

'  viJLi.    &  M%jor,  amonnt.to  1280.  • 

That  respondent  has  settled  with  bis  advocates  and 
attorneys  for  said  costs,  which  gives  hi^i  the  right  to  be 
'.:-'■    reimbursed  and  paid  said  sum. 

^'    '  That  the  fcosts  incurred  in  putting  the  appellaot  e»    , 

V  demtmre  to  pay,  amount  to  |&  which,  under  the  circum- 

stances, respondent,  Vincent,  is  entitled  to  recover. . 

"^  .  Then  follows  a  prayer  for  judgment  for  |286,  and  that 
the  defendant,  Thomas  Boucher  de  Grosbois  be  ordered 
to  pay  said  sum  from  out  of.  the  moneys  in  his  hand? 

belonging  to  the  appellant.  •        '     ,  ,  ^        , 

The  appellant  pleaded  arstly,  that  tfue  it  waiit:  had 

entered  into  the  arbitration  bond  set  out  in  theifespon- 

<^  dentV.  decoration  which  was  with  respondent  and  nine- 

N  or  ten  N^thers,  and  that  ^e  amount  of  compensation 

ayyarded^exceeded  the  amotint  offered.  *  I         s      i 

^  Tliat  with  respect  to  the  costs  claimed  by  the  respoii- 

deijt,  appellant  was  not  liableTor  the  same,  the  said  costs 

not  being  taxable  by  la^  agaikst  the  appellant,  the  costs 

'    payablfe  by  appeHant  under  the  arbitrati<^\bond  merely 

^  being  the  fees/of  the  arbitratttts  and  disbursements  by 

.<y  them  made.  /  ^  V       >  ,7    *        ^-^r 

That  by  law  no  costs  could  be  taxed  in  favor  of  Messrs. 
Preibntaine  ft  Major  jigainst  the  appellant,  and  .that  the 
\     taxing  of  the  bill  of  costs  by  Mr.  Justice  RainviUe,  as 
against  said  appellant,  is  illegal.^        a       '    «      ^ 
By  the  s<?cond  plea  the  appellant  alleged  that  Messrs. 
*        Prefont*1ne  &  Ma>r,  on  the  asth  April,  1882,  presented  a 
biU  of  costs  against  the  appellant  for  taxation,  to  lir. 
-     Justice  BainviU^  who,  on  the  3Td  May,  1882,  taxed  the 
"^     samb  at  1644,  that  the  said  costs  were  claimed  for  fees  for 
the'arbitration  s^t  out  in  respondent's  declaratioi^  between 
the  apiMsUant  and  the  said  respondent  and  others.   - 

That  at  the  time  of  presenting  the  said  bill  of  c<»t«*y 
appellant  contended  that  it  wai^  not  liable  for  any  cwtt 
in  favor  of  the  said  Messrs.  Prefontaine  ^  Major,  tiad 
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.  that  the  JTudge  conjd  not  tax  the  name  against  the  ap- 
pellant.  /  /  ■■■  ,      •:■■.■''  ■■    '  /  ■    ■ 

That  by  the  Consolidated  Railway  Act  of  the  Provinoe 
of  Quebec,  48-44  Vict.,  c.  48,  the  only  costs  payable  auder 
the  arbitration  by  the  appellant  would  be  cost|  of'  arbi- 
trators and  the  disbursements  by  them  made.  . 

That. under,  said  Act  Messrs^Pi^fontaine  &  Maj'fir^uld 
not  claim  any  (»osts  against  the  appellant. 

That  in  any  case  ^e  services  alleged  to  have  beeii  ren- 
dered by  the'  said  'ifessrs.  Pr^fontaine  &'  Miyor  were 
never  proved,  and  wore  exaggerated  and  exorbitant  and 
far  beyond  what  they  were  entitled  to. 
.      Thatf'no  proof  was  ever  made  before  Mr.  Justice  Rain- 
t  Ville  of  said  services,    v  ,  *  V 

Jhat  no  tariff  is  in  existence'  for  the  taxation  of  said 
costs;  that  no  means  exist  for  the  »vision  of  said  taxation, 
and  the  judgment  6n  said  taxation  is  not  executory 
against  said  company,  and  if*  illegal,  null  and  void. 

That  the  appellant  is  not  bound  by  said  taxat^n  and  has 

the  right  to  have  ttie  same  set  aside  as  againsil  appellant. 

That  Messrs.  Pr^fontaine  &  Major  never  did  render  the 

^  services  by  thlMT  alleged,  and  the  same  are  fictitious, 

and  that  appellant  is  not  liable  either  to  Messrs.  Prefon- 

'taine  &  Major,  or  to  the  respondents  for  said  4M)st6  or  any 

H,.part  or  portion  of  the  same. 

The  appellant  prayed  that  the  taxation  of  said  costs,  so 
far  as  the  appellant  wat^  concerned,  be  declared  illegal, 
null  and  void,  and.  aj^^^pellMll  declar*^  not  liable  for  said 
costs  or  kxij  portion  of  the  same,  and  th^t  the  respondents' 
4ci^6n  fee  dismissed  with  costs.        '      ;-  ; 

J  3^  a  tUfetue  au  fondmfaU. 

I  l*lie  respondents  answered  in  law  the  two  first  pleas  of 
•the  appellgmt  a^  prayed  for  their  dismissal. 
,    ^  Because  by  su^-^l^as  they  attacked  a  judgment  of  one 
'  of  the  Judges  of  the  Siiperior  Ck>urt,  and  thafvaid  judg- 
liient  was  not^susceptible  of  revision  or  appeal.  ^ 

'"Because  fhe  said  pleaa  sotiight  to  annul  or  revise  a 
jindgmont  of  a  Judge  of  th«  Superior  Oourt  legally  and 
regularly  pronounced^'  ;  -'         7        " 
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B««cauHe  apjiellant  t;annot  attat;k  a  judgment  pronounce4 
aco^rdiug  to  law  by  means  of  a  defence  denying  to  the 
respondent  rightii  given  to  him  by  a  judgtaent  pronounced 
after  the  parties  had  been  heard. 

BecauBe  by  obtaining  the  conclnsions  of  its  pleas  the 

? appellant  would  obtain  a  revision  of  a  judgment  which 
B  liot  susceptible  of  being  annulled  in  this  way. 

Because  by  the  ple«|  appellant  contends  it  is  not  res- 
ponsible for  costs  of  arbitration,  which  by  jiidgipent  weye 
taxed  against  the  appellant.  / 

\  Because  appellant  by  means  of  a  plea  cann^ot  contend 
against  a  judgment  regularly  pronounced,  and  that  appel- 
laM  has  not  the  right  to  attack  the  judgment  of  the  8rd 
liian  1882,  as  illegal,  null  and  void. 

Beckuse  the  pleas  cannot  be  maihtained  by  the  Superior 
Court  which  has  no  jurisdiction  to  take  cognizance  of  the 
legality  or  illegality  of  the  judgment  of  8rd  Ma,y,  1882. 
Issue  being  joined  the  pmies  went  to  proof. 
The  respondent  produced  a  witness,  Mr.  J.  Lambert,  to 
prove  the  payment  of  Messrs.  Prefontaine  &  Major's  bill 
by  respondent,  ^ 

Nine  cases  were  instituted  in  the  Circuit  Court,  Mott- 
■  treal,  in  the  names  of  the  other  proprietors  who  were 
parties  to  the  arbitration— each  suit  being  for  |61  costs 
taxed  by  Mr.  Justice  R&invi41e  under  the  same  bill  as 
sued  for  in  the  present  case.  A  motion  was  made  in  the 
Circuit  Court  to  consolidate  these  cases,  and  to  remit  them 
to  the  Superior  Court  to  be  joined  to  the  present  case,  the 
causes  of  action  being  the  same  and  the  defence  to  the 
said  actions  being  alike,  which  motion  wl«  gr«tt*«d  by 
consent.  Another  motion,  was  made  in  theSuperfor  Court 
to  unite  and  consolidate  all  the  oases,  and  this  likewise 
was  granted  by  consent.  '  .     ' 

It  will  therefore  be  seen  that  the  questions  to  be  decided 
by  this  Court  are  : — 

1.  Whether  under  the  Quebec  Consolidated  Railway 
A<^,  48-44  Vic.,  c.  48— the  appellant  is  liable  ibr  th^  fees 
of  the  respondent's  attorneys,  and  whether  jBUchfeestorm 
pfcr^.  ftf^hft  costs  jpf  Arbitration.  * 
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.2.  Whetjef  the  appellant  hftd  t^^ right  to  plead  the 
illegality  o|t^e  taxation  of  the  ooM%ain(4  appellant  by 
Mr.  JosticelRiiibville.  ;  -  ^ 

Before  ^wcibstiing  these  aueiiifoiii  it  may  be  well  to 
take  up  the  ^jtition  made  bf  respondent  in  this  Court  on 
the  16tlr)3fa^i,  1888,  to  dismiss  the  appeal  so  far  m  the 
suits  ta|en:iif  the  Oirouit  Court  wttit  jooncemed,  which 
suits 'we^ -joined  to  the  present  oUiel  in  the  Superior 

It  it  submitted  that  the  respondents  diipnot  complain 
of  their  being  joined  in  the  present  appeal  inasmuch  as 
they  consented  that  their  suits  fihonld  be  joined  to  that 
of  the  respondent  Vincent— and  that  the  judgment  Jn 
said  sui^  should  decide  the  others  ;  being  consd^idated  in 
the  Circuit  Court,  and  then  joined  to  the  suit  of  the  res* 

*  pondent  Vincent,  in  the  Superior  Cburt,  the '  tek  suits 
formed  united  but  one,  just  in  the  same  mangier  as\lf  the 
respon^^ents  had  all  jpined  in  one  ttpit  as  plaintifis.  All 
the  suits  being  united  the  learned  judge,  in  lieu  of  rien- 

',  d^riikg ;  judgment  in  every  case,  should  have  rendered 

.  judgment  in  but  one,  referring  in  his  judgment  to  tlie 

fact  of  their  being  united, — moreover,  the  suits  being 

united  in  the  Circuit  Court  and  joined  to  the  etuit  of 

'.  Vincent  in.the  Superior  Court,  the  judgment  became  sus- 

^  ceptible  of  appeal ;  had  not  the  ap^llant  included  all4he 
respondents  in  the  appeal,  the  respondent  Vincent  would 
hate  complained  that  the  others  had  not  been  made 

'  parties.  It  is  to  be  borne  in  mind  that  there  was  but  one 
arbitraiion  bond  for  all  the  parties  and  l^ut  one  award, 
which  fixed  the  amounts  to  be  paid  to  eacli  proprietor. 

Coming  to  the  merits  of  the  present  appeal  and  taking 
up  the  first  question,  it  is  submitted  that  the  appellant  is 
not  liable  for  any  fees  to  the  attorneys  of  the  respondents^ 
The  respondents  rely  upon  sub-sec.  20,  of  sec.  9,  of  the 
Quebec  Consolidated  Railway  Act.  1880,  c.  48,  (48-44  Vic, 
Quebec)  which  is  in  the  following  words:— 

"  I^  in  any  case  where  three  arbitrators  have  beeniap* 
"  pointed,  the  sum  awarded  bo  iiot  greater  than  that 
"  offered,ilie  costs  of  the  arbitration  shall  be  Borne  by  the 
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"  opposite  party,  «in4  bod«dactt')4  from  the  <;omp«mBation ; 
"  but  if  othervrise  they  shall  b«  borne  by  the  Company ; 
"  and  in  either  case,  tht^y  may,  if  not  agreed  upon,  be 
"  taxed  by  the  judge,  upon  a  petition  to  that  etfeot,  duly 
"  served  upon  the  adverse  party  at  least  two  days  before- 
"  hand,  with  a  copy  of  the  bill  of  costs,  in  detail." 

The  respondents  contend  that  under  this  section  they 
have  the  right  to  re<;over  from  appellant  the  fees  which 
their  attorneys  may  hav«<  charged  them  ;  but  it  is  sub- 
mitted by  appellant  that  the  costs  referred  to  in  the  sec- 
tion in  question,  are  only  the  fees  of  arbitrators,  tax  of 
wrtnesses,  and  the  cost  of  the  arbitration  bond  and  of  the 
award.  If  the  respondents-  thought  proper  to  employ 
attorneys  and  counsel  they  did  so  at  their  own  cost,  and 
cannot  saddle  thet  fees  which  their  attorneys  or  counsel 
might  thihk  proper  to  charge. 

In  the  first  place  it  was  quite  nnAQcessary  tl|at  either  of 
the  parties  should  be  represented  by  counsel  before  the 
arbitrators.  The  question  wliich  the  arbitrators  iiad  to 
decide  was  not  one  of  law,  but  one  of  fact,  namely,  the 
amount  of  compensation  to  be  paid  by  the  appellant  for 
the  value  of  the  land  taken,  or  the  damage  caused  by^ 
reason  of  the  work.  >       ,  • 

The  .ten  proprietors  who  joiix^  in  the  arbitration  and 
who  are  Ithe  respondents  in  the  present  appeal,  were 
represented  by  Mr.  R.  Prefontaine  in  the  bond  as  their 
attorney,  but  not  as  their  .attorney  ad  litem:  The  bond 
itself  does  not  state  that  either  party  to  it  should  be  repre- 
sented by  counsel  or  by  attorney,  but  provided  that  a  sum 
of  48,200  should  be  deposited  to  cover  the  amount  of 
costs  should  coats  be  awarded  against  the  Company,  and 
.  the  amount  to  be  awarded  to  said  parties ;  the  award  pro- 
vided that  the  costs  of  arbiti-ation  should  be  borne  by 
appellant ;  but  no  reference  either  in  the  arbitration  bond 
or  in  the  award  is  made  as  to  either  attorneys'  or  counsel 
fees.  The  arbitrator's  costs  were  taxed  by  Mr.  Justice 
^  Mackay,  eachJ^eing  awarded  114*7  in  lieti  of  $681,  which 
they  each  demanded.  The  Company,  appellant,  had 
ofiered  each  .proprietor  $200  per  arpeut/ but  this  amount 
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WM  increaced  by  iho  arbitraton,  the  total  award  for  the 
ten  proprit^tora  amounting  to  12,200.10, 

Tho  Railway  Act  above  «itod  dwn  not  in  any  way  refer 
to  attoraeya'  feoH— no  tariff  for  iinch  fet's  has  been  fix»<d : 
and  no  reference  whatBoevel  \h  to  be  found  in  the  Act 
giving  authority  to  the  judgcH  to  make  such  a  tarifl);  had 
the  legialatare  intended  that  the  attornoya'  fees  in  an 
arbitration  under  the  ifct  Hhould  form  part  of  the  (»HtH  of 
such  arbitration,  it  surely  would  have  been  so  stated. 

Moreover,  ^upon  reference   to  sub-se»!t.  28,  of  sect.  9  of 
the  Act,  it  will  be  seen  that  the  Company  has  the  right 
to  obtain   possession  of  lands,  etc.,  upon  ^  depositing  in 
Odurt  the  amount  awarded  by  arbitrators,  but  not  one 
word  is  said  with  refereiice  to  fees  to.the  attomeys  whicl 
proprietors  may  think  proper  to  employ  :  anditiaarfai 
presumption  that  the  arbitrators  in  making  tbeiT  awar 
will  allow  a  sum  sufficient  to  cover  any  Icigal  oha: 
which  the  proprietors  inay  incur.    . 

Take  the  cag»  of  municipal  expropriatipafs  in  the  city  Of 
.Montreal  or  i^this  province,  though  proprietors  may  be 
represented  by,  counsel,  they  have  nevertheless  no  right 
to  charge  or  collect  fron^the  corjwration  such  charges  ; 
the  expropriation  commissioners  who  ar^  really  arbit|ra> 
tors  fix  the  amount  ot  compensation,  and  if  tl^s  be  jR)ir 
accepted,  the  proprietor'  has  then  to  exeroiie  his  n* 
course.  •*  . 

Our  Superior  or  Giroait  Court  tariffs  make  no  provision 
for  fees  to  counsel  or  attomeys  in  proceeding's  before  arbi- 
trators, even  in  cases  where  a  suit  is  sent  tp  arbitratora, 
^perts  mpraticiau  hj  an  interlocutory  judgme  it  _  __ 
"  In  England  the  mode  of  assessing  compensatioii  ibr 
lands  taken — is  I.  By  justices  of  the  Peace.  Wf'W^xa- 
veyoTs.  8.  By  Arbitration.  4.  By  a  Jury.  Hodg<  won  Bail? 
ways,  6th  Bd.  p.  24^.  ^  ( 

The  proceedings  regardinlf  an  arbitration  under  the 
English  Statutes,  are  different  from  the  proceedings  imder 
ottrlaw;  in  England  the  submission  to  arbitratiott  is 
vuiually  made  ft  rule  of  Court,,  ai^d  there  is  a  pipvision  in 
the  English  Stiatute  ^allowing  ^ihis  to  be  done  viwn  appli- 
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>u«       cation  of  oither  pftrty.    Ilod^ii— RftUwayv,  p.  268. 
i*£^.%   •'***'^  provwion  in  t'ouiid  in  our  Uw. 

It  will  b«  (!oni«)ti<liHl,  nodqubt,  by  thw  iri^HponilentH  that 
in  England  counxHl  1'«>«>h  ur«  tux«d  againiit  the  (Company, 
but  upon  nU'erenco  to  th«'  mM^tion  of  thf  KuffHith  Htatnto 
by  which  tohIm  iin*  tanMl,  it  will  ho  nmn  that  th«'  word- 
ing ill  wntiroly  difrcrout  i'rpm  oarii.  Uodges^ — Uailways, 
p.  2fiH,  uIho,  p.  770.  *", 

In  England  "  all  thu  <;oHta  o(  nny  Nuch  arbitration,  and 
inoidont  th«'r«to  "  aro  to  b«  l)orn«  by  the  piroraot«<|ni,unU«M 
th«'  arbitratorH  award  the  name  or  a  leMH  Num  than  offon^d 
by  th»<  promot«'rH — in  whirh  «"ai»o  «a«h  party  lieara  bin 
own  cofltH  ijicident  to  thu  arbitration,  and  the  arbitrator'!! 
ooHta  are  borne  in  equal  proportions.         Pr    :«   "  | 

In  the  Court  bflow  the  repondent*'  counsel  refemiO'  to 
HodgeH  on  UailwayB,  6th  edition,  pages  292-298,  an 
authority  for  taxing  of  couiiHel  fcf  h,  but  upon  reference  to 
the  liases  cited  thens  it  will  b^  seen  that  the  proceedings 
in  these  were  b*'fore  a  Jury — and  even  in  these  oases  the 
costs  were  not  taxed  as  between  attorney  and  client  but 
between  party  and  party.  ,    • 

It  is  perfectly  clear  that  in  France — where  parties  to 
an  arbitration  employ  attorneys,  they  cannot  include  the 
fees  of  suA'h  in  the  t^osts  of  arbitration.  The  appellant 
refers  to  Mongalvy  on  Arbitration,  ^  864,  p.  241,  also,  note 
2,  p.  241 : — *'  I^e  tarif  qui  fixe  avec  tant  d'exactitude  tons 
'^  les  droits  qui  sont  dus  aux  avou6s  pour  leurs  vacations 
"  et  actes,  ne  leur  accorde  rienpour  I'arbitTage,  seulement 
"  I'art.  77  leur  l!lixe  que  requite  pour  obteair  la  nomination 
>*d'un  tiers  arbitre,  etc."  Also,  p.  242s  "  Si  les  parties 
*' jngent  k  propos  de  chai^^  un  avon6  de  la  redaction  de 
"  leurs  mdmoires  et  moyens  de  defense  les  frais  que  le 
"  concours  de  cetofiicierou  de  tout  autre  mandataire  ooca- 
"  sionne,  ne  peuvent  pas  Atre  r6p6t68  centre  I'advorsaire^ 
"  mdme  qnand  celoi-ci  serait  d6finitivement  oondanm6." 

With  r^!»rd  to  the  second  qnestion,  as  to  whether  the 
appellant  had  the  right  to  plead  the  illegality  and  nnlUty 
of  the  taxation  by  the  Hon.  Mr.  Justice  Bainville— it  ii 
also  submitted  that  this  w^s  the  proper  and  only  course 
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for  thftin  to  tftk«  :  By  iiih-iivi^/  69  <>fii(Nft.  ff  of  th«  Aot  r#- 

f«rr»»d  to,  it  i«  provid<^d  that  "  »<v«ry  propri«}ior  who  thaW  ^Cm\% 

"  not  b««  paid  in  fall,  in  t;api^l,  iuternat  'und  vmtn,  tht^     .tXt.!  . 

**  amoant  to  him  awardiKl  by  thf*  arbitratorH,  within  two 

"  months  after  aach  award,  may  then  «xi>r(!i^«  hlii  roc^nniQ 

"  against  th««  Cyoinpany  to  rwiovor  th«  prriiporty   in  and 

*'  posmisaion  of  his  land,  and  this  by  ordinary  civil  ar.tion, 

*"  in  which  he  may  demand  the  damages  to  whiuh  ho 

"may  be  entitled."  / 

It  will,  therefore,  bo  Hoon  that  thouf^h  by  sub-section 
20  the  Jndg«^  has  the  rif^ht  to  tax  the  costs  qj^  arbitral  ion,     ^ 

^  his  jndgm4tnt  on  Huch  taxation  is  not  ex«H;utory,  nor  is 
any  provinion  made  for  th«^  revision  of  saoh  taxation  ;  bat 
by  above  Hub-seo.  21)  the  proprietor  may  exercise  his  re* 
conrse  by  ordinary  civil  action ;  it  is  then,  therefore,  that  •  / 
the  Oompany  may  complain  of  the  illegality  of  the  taxa-  ) 
tion  or  set  np  any  defence  to  the  action.  If  this  were  not 
the  case  why  give  an  action  for  the  costs  i  for  both  part^etT 

'  are  lii^ble  to  the  arbitrators  for  their  costs.  At  the  time 
the  bill  of  costs  was  presented  to  Mr.  Justice  Rainville 
for  taxation,  the  appellant  denied  the  right  of  the  respon- 
dents to  have  the  fees  claimed  by  their  attorneys  taxed 
against  the  appellant,  and  thoa|;h  the  bill  of  cofsts  was  so 
taxed,  it  did  not  partake  «#  that  character  wl^ii;h  would 
cause  the  taxation  in  quMtion  to  become  chonejjugie.  If  it 
were  so,  great  injuatit-f  might  be  done,  and  parties  would  , 
be  without  any  reli«t.  Moreover,  sub-sec.  20  does  not  say 
that  the  Judge  sliall  tax  the  costd  either  ih  favor  of  the 

"^proprietor  or  against  the  Oompany — nor  does/the  section  in 
question  say  that  these  costs  are  to  include  ajlttomey'sfees ; 
clearly,  only  the  arbitrator's  costs  are  intended. 

It  may  have  been  and  no  doubt  was  a  prudent  oomve 
for  the  respondents  to  take,  to  employ  an  attorney  to  look 
after  their  interests,  but  it  certainly  does  ttot  follow  that 
the  appellant  should  have  to  pay  whatever  feea  such 
attorney  might  thibk  proper  to  charge  hisfclients. 

R.  Pr^oniaine,  for  the  respondents :—    ^'      j  — ^-.-^-^  w 

,  lo.  QmUioH. — ^Est-ce  qu'il^y  aeu  consolidation  dee  nenf 
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actions  en  Oour  de  Circuit  a vec  1 'instance  penAinte  en 
Cour  Sup6rieure  entre  I'appelante  et  les  intim6s  ? 

Y  a-t-il  eu  un  seal  jugement  prononc6  par  la  Cour  Su- 
p6rieure  dans  I'instance  entre  I'appelante  et  l'intim6  Pierre 
Vincent,  et  les  nenf  canses  ou  les  intimfes  P.  E  Hemard 
Arsene  Charibn,  Elie  Dubuc,  Philias  Bordtfe,  Antoine 
Fournier  dit  Prefontaine,  Charles  Dibuc,  Victor  Charron, 
William  Davis,  George  Charron  6taieut  demandeurs  centre 
I'appelante?^  ;  ;        'i     ' 

.  L'appelante  peut-elle  appeler  devant  cette  Honorable 
Cour  des  neuft condamnations  prononcfies  centre  ^Ile  de-. 
vant  et  par  la  Cour  de  Circuit  le  28-f§vrier,  1888,  dW  les 
differentes  causes  ? 

LarequMe  prfisentfie  paries  intiUes  pose  la  question 
carrSment. 'V  ■.,  >••■•..  ■    .:  .  - 

Nous  siumettons  qu'il  n'y  a  pas  ei  de  consolidation  des 
dites  caiises  pendantes  devant  la  Cfe^j  de  Circuit  avec 
rinstance  pendante  en  Cou*  SUp^niwre ;  et  nous  n'en 
voulons  pas  de  meilleure  preuve  queries  jugements  eux- 
mftmes.  D'ailleurs  nous  pouvons  r6f6rer  4  Carr6  et  Chau- 
•  veauqui  posei^t  en  principe  absolu,  qu'il  ne  pent  pas  y 
avoir  de  consolidation  entre  des  causes  ressorjissant  A  des 
jufidictions  difij^rentes. 

CaiT6  &  Chauveau,  vol.   1,    Page  162,  note  14dnie' 
"Lorsque  plusieurs  instances  pendantes  dans  diffferenta 
tribunaux  ressortissant  A  des  Oours  diflR§j:entes,  n%nt  iws 
uneconnexit6  parfaite  entr'elles  et  les  n^inies  parties,  il  £'y 
a  pas  lieu  qu'elles  soient  renvoy6es  &  un  ln6me  tribunal." 
C'est  Wen  la  ce  qu'a  compris  I'Hon.  Ji|ge  Rainville  qui, 
sur  la  motion  de  consolidation  a  r6uni  ieulement  les 
canses  de  Cour  de  Circuit  et  a  ordonn*  qu'elle^  fussent 
transmises  4  la  Cour  Sup6rieuw  pour  y  fitres  unif  k  la 
cause  pendante  devant  la  Cour,  6'il  y  avait  Heu,  comme  il    - 
appert  par  ,1a  motion  produi£e  in  re  Cliarron  v..Montr6al 
et  Sorei.,^  •'  .,v  -<'■;■•■, 

?*»«^««rf»o«.~Le  jugement  prononc^parSonHonneur 
le  Juge  Bainville,  le  3  mai  1882,  taxant  les  dMfferents  m6- 
moires  de  frais,  et  cela  apres  audition  des  parties,  contra- 
dTctoirement,  flfit-il  nn  jugement  susceptible  de  x6vmow==^ 


V** 


OQuier  x>v  qukenV)  bbncb. 


^^^f^^'"' 


par  on  autre  Jnge,  eoit  par  ane  autre  Cour  et  constitue- 
t-il  chose  jng^? 

Oe  sdMBd  point  ne  peat  pas  souffrir  beauconp  de  diffi- 
CUU6.  81  le  jugementde  I'Honorable  Jn^e  EainviUe 
jagement  prononc6  A^aprAs  les  dispositions  de  I'Acte  de^ 
chemins  de  fer  de  la  Province  de  Qn6b*c.  48  et  44  Vic.  c. 
48.  «ait  susceptible  de  rivisio^i  pfe  d'appel.  I'Acte  des 
chemins  de  fer  devrait  .le  dire.  Tjiuis  il  n'y  a  rien  dans 
cet  acte  qui  puisse  dpnmsr  lieu  &  de  semblables  prtten- 
tions.  En  cela  I'Acte  des  chains  de  fer,  n'est  pas  plus 
extraordinaire  que  notreCode  de  Procfidure  Civile  qui  ne 
permet  pas  I'appel  d'u^  jugement  taiant  un  mfimoire  de 
frais. 

_Dans  la  pr&ente  cause,  il  apparait  que  ce  jugement  de 
1  Honorable  Jug^  Rainville  n'a  m  prononc6  qu'apr6s 
contestation  et  apres  audition  des  parties. 

BtM  Question.-L;Ron.  Juge^nville  dans  Pexercice  de 
ses  fonctions,  et  agissant  sous  Topiration  de  la  loi  dfes 
chemins  de  for  48  et  44  Vic.  c  48,  clause  9,  avait-il  ce 
droit  daccorder  aux  exproprifis  les  frais  qu'ils  out  6t6 
obIig6s  de  faire  en  v^u  de  I'acte  d'arbitrage  ? 

Ces  fhiis  doivent-ils  o^prendre  non  seulement  lenrs 
d6bours6s,  mais  encore  les  honoraires  des  avocats  qii'ils 
out  6t6^oblig6s  d'eAployer  pour  d6|endre  leur  cause  de- 
V8ntletnbunald'ai1>itrage?  A, 

Le  jugement  dont  ^  appel,  sans  se  prononcer  carr§- 

ment  sur  ce  point,  «<ttble  cependant  admettre  I'affirmative 
de  manidre  k  ne  pas  laisser  de  doute. 

n  faut  bien  wmarquer  que  la  proc6difte  en  vertu  de 
lacte  des  chemins  de  fer,  est  une  procedure  sommaiie. 
spficiaJeetexpMitivc  '  ^^ 

Par  cet  acte.  il  est  d6rog6  aux  rdgles  du  droit  civil  ordi- 
naire,  tout  cela,  bien  entenduidans  un  but  d'intfirgt  public 
mais  toujoujs  de  manidre  &  pr^6ger  les  proprifitaires  de^    . 
.  terrains  sur  lesquels  une  Compagnie  de  chemin  de  for 
veut  construire  sa  voie  ferirfie  et  ceux  qui  out  des  intdrdts  " 
danscesproprifetis.     -  - 

Comme  ions  yenons  de  le  dire  tout  est  exp6ditn;  maia 
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***•       la  loi  tont  en  accordant  des  privileges  exceptionnels  aux 
^dSMe   Compagnies  de  chemins  de  fer  a  en  vtxe  anssi  de  sanye- 
tatoiSi'     garder  lea  interftts  des  expi^rifis 


ViDsant. 


Un  tribtinal  cqmposfi  de  trois  atbitres  est  choisi  pour 
^tablir  VindemnitS  que  lies  compagnies  de  chemius  de  fer 
doivent  payer  au  propri^taire  pour  la  prise  de  possession 
de  son  terrain  et  les  dommages  resultant  k  sa  propridt6 
de  la  construction  du  dit  diemin  de  fer  a  travers  sa  pro- 

.  pri6t6.      '_,:_„_ ^.,:_1l:'  _   :' '"" ':;„^j'  :J:  ,.  '■:/_.A;:j.^.J.l_l-.lr:i.l'L  'J. 

Oe  tribunal  d'arbitragese  compose  de  trois  arbitres, 
comAie  nous  venous  de  le  dire,  Tun  choisi  par  la  com- 
pagnie  de  chemin  de  fer,  I'autre  par  le  proprifetaire,  et  le 
troisidme  par  les  deux  arbitres  respectifs  nomm^par  I'ex- 
propri6  et  la  compagnie  de  chemin  de  fer. 

A  d6faut  d'accord  entre  euxj  ce  tiers-arbitre  doit  i&tre 
nomm6  par  un  jnge  de  la  Cour  ^perieure. 

Voici  done,  un  tribunal  16gidement  constitufi  pour  ad- 
juger  sur  les  pretentions  des  parties  respectives,  apr^s 
avoir  entendu  la  preuve  qui  doit  6ire' faite  de  part  et 
d'^autre,  k  mointf1)ien  entendu  que  les  arbitres  en  viennent 
.4  pouvoir  une  sentence  arbitrale  sur -la  simple  visite  des 

lieux. 

Devant  ce  tribunal  d'arbitrage  les  purties  doivent  com- . 
panutre  et  faire  valoir  leurs  pr6tentions. 

II  se  souleve  dans  des  cas  semblables,  et  des  questions 
de  fait  et  des  questions  de  droit.  Est-il  rdsonnable  de 
*  supposer  que  des  cultivateurs,  on  des  personnes  n'ayant 
aucune  connaissance  ordinaire  des  affaires,  rout  pouvoir 
faire  valoir  leurs  droits  devant  ce  tribunal  sans  6tre  reprfe- 
sent6s  par  des  kommes  de  loi  comp6tents  dans  ces  ques- 
tions?- Les  arbitres  eux-mdmes  seront-ils  en  6tat,  nous 
parions  dans  le  cours  ordiiiaire  des  affaires,  seront-ils  en 

"    6tat  de  se  prononcer  avec  connaissance  de  cause,  «t  de 

maniere  4  ne  commettre  ni  injuTstice  ni  erreur,  sans  fttre 

^         *  _         6clair6s  sur  les  faits  et  sur  le  droit  par  des  hommes  com- 

pfetents  ?    Autant  de  questions  dont  la  seule  rSponse  est 

position  prise  par  les  intimfes  et  maintenue  d§jd  par 

dux.iuges  djffi&rents  qui  se  s6nt  prononcfe  sur  ce  point. 

Si  les  expropriit  doivent  se  snlfiTe  A  eiiix-memes  devaut 


-t-»- 


OQUBT  Of  QUBXN'8  BBNOH. 


419 


bitre  doit  dtre 


s  doivent  com- 


MoatrM 


•I  8ml 

VilMWt. 


le  tribunal  d'arbitrage,  s'il  ne  lenr  est  pas  permiB  de  se 
Mrvir  «i  prooureuni  en  loi  qu'en  les  payiint  eax-mdmes ; 
de  deux  choses,  Tune ;  ou  leura  inter^t*  ne  seront  paa  pro- 
t6g68,  ou  en  les  prot6geant,  ils  seront  eutrain6s  dans  des 
fraw  considerables  qui  pourront  peut-dtre  absorber  le  mon- 
tant  de  rindemnit6.  -^    -  *  ; 

La  discussion  ne  pent  pas  6tre  longue  en  face  des  con- 
sequences auxquelles  seraient  6xpo86e8  les  propri6taires 

-  sur  les  terrains  desquels  des  chemins  de  fer  peuvent  «tre      -   

oonstmits.  Nons  disons  proprifitaires  pour  designer  d'une 
maniere  gfofifale  tbus  ceux  qui  out  des  droits  k  on  dans 
nne  propriety.  ' 

p'ailleurs  cette  jurisprudence  a  6t6  universfeUement  '      ^ 

suivie  dans  le  sbqs  des  pr6tentio^8  des  intim6s.  Dans  le 
district  deMonti^aUevant  les  juges  de  la  Cour  Sup6rieure 
sous  1  op6ratio^f|[e  loi  des  chemins  identique  k  celle 

quinous  r6gi«|^respece,  les  juges  ont  toiyours  main- 
^^^  'i^®  IIP^  d'arbitrage  comprenaient  les  frais 
d  a|vocats.     _  ,     *"*' 

.       Ici  il  s'agiisait  de  faire  la  distinction  entre  leB/raisd'ar-  '    \      ' 

Intrage,  costs  of  arbtlraium,  qui  est  un  mot  g§n6ral,  celui 
donj  se  sert  notre  Statut  48  et  44  Vic.  c.  48,  et  le  mot  "cost, 
of  award,"  frais  de  sentence  arbitrale,  dont  se  se^vent  un 
gnmdnombred'auteursftnglaisquitraitent  la  question  *    ' 

Nous  rfiftrons  aux  jugements  prononc6s  en  semblable 
raatidre  par  les  Honbrables  Juges  Mackay  et  Johnson,  Ex 
parte  Patrick  Grace,  party  expropriated,  and  the  Govern- 
ment^of  the  Province  of  Quebec,  expropriating,  and  -  • 
Joseph  Duhamel.  distrayant  costs  of  expropriation.  S.  0. 
April/ 1881,  6  Leg.  News,  118. 

Nous  soumettons  que  les  jugements  de8-.HonoTables  " 

Juges  ^ainville  et  Jett6  sont  inattaquables.   .  . 

Que  I'Hou.  Juge  Bainville  avait  le  'droit  de  taxer  en    ' 
faveur  des  intim6s  les  frais  encourus  par  eux  pour  leur 
prppre  protection  devant  le  tribunal  d'arbitrage. 
^^Qtte  ces  frais  ayant  6t6  tax^s  contradictoirement.  le  8 
Mai  1882,  cette  taxe  a  I'effet  de  chose  jug§e  entre  les             ^ 
parties. >  -        .       ». ;   :  '  ,/       -.     ■:.  \/ 

mie  le  montant  aQou6  n'est  pas  dn  tout  exorbitant.      . 
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The  principal  qnestion  presented  in  this  case  ip  more 
important  than  it  at  firsf  seems  to  be.  The  qnestion  is 
whether  in  non-jndi»ial  proce»jding8  counsel  can- be  ad- 
n^itte^  •and  their  fees  taxed. 


The  appellants*  were  sued  for  the  amount  of  cfsts  taxed 
against  them  by  a  Judge  of  the  Superior  t)ourt,  under 
section  9,§  20  of  43-44  Vic,  c  48  (Q.)  The  Judge  allowed 
res^ndent  costs  of  the  advooates  fy.  attendance.  To  this 
appellants  <^bject,  and  say  that,  an  arbitration  is  substitu- 
ted to«void  the  costs  of  regular  litigation,  and  that  t^he 
costs  to  be  taxed  are  qnly  rfbcessary  outlay.  The  Ju^ge 
in  the  Court  below  mainlined  the  action,  and  in  doing 
so  he  laid  down  two  propositiDns:?— first,  that  the  power 
accorded  to  the  Judge  in  phamljers /yvas  to  tax  costs  geii- 
erally,  andnhat  therefore  he  had  a  discretion  to  allow 
fees,  as  bei^  part  of  thecosts.  Secondly,  that  the  Judg^e 
,in  Chambers  havingexewSsed  the  powers ponferred upon 
him,  th^Coui;t  had*  no  jurisdiction  to  interfere. 

A  question  of  jurisdiction  arises,  owing  to  the  consoli- 
dation of  nine  non-appealable  cases  in  the  Circuit  Court, 
with  the  appealable  action^pf  Vincent.  It  i»  contended 
that  as  to  the  nine  non-appe«5'able  actions,  the  judgment 
of  the  Court  below  is  final  I  think  we  have  allowed 
actions,  belonging  to  diflFerent  jurisdictions,  to  be  consoli- 
dated. If  80,  the  consoUdated  suit  must  decide  as  to  its 
appealability..  t_^,  '■■/:-■. 

The  judgment  is  confirmed.  *     : '  . 

•,      ^4,.:  f    -  -y.':' :''■:■: ^  ^" '  '■- 

•  Po»ioN,OHi  J.  :■--■;'     , 

This  is  not  an  ordinary  arbitration  to  which  two  parties 
consent :  it  is  an  arbitration  to  which  one  of  the  parties 
is  foro*d  to  come.  It  is  not  reasonable,  then,  that  he 
ghOTld  1»««>  «-  frrflRtpart  of  Ais  indemnity,  in  order  to_pjg. 


■\ 


the  fees  of  his  lawyer.    The  vComTpany  cannot  complain 


* 


annot  complain 
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Ibecanse  the  Judge,  in  hib  discretion,  taied  these  co«ta. 


there  is  no  appeal  from  a  taxation  made  by  a  Judge.  cTdi 


J 


uu, 


,    On  the  question  6f  theconsolidation  of  the  causes,  we   ^^^ 
Jhink  the  appeal  wv  well  brought.  ,         \    vjJTt.^ 

Mr  36iT— There  is  <^  point  to  which  I  would  draw 
the^  attention  of  your  Honors.    Thi.  arbitration  was  not        ¥       " 
ftnder  the  Act  nt  all.    The  bond  inerely  says  the  proceed-  ;     . 

mg3  shall  be  conducted  vnder  the  provisions  of  the  Adl    *  ^ 

"It  being  understood  that  said  arbitrators  shall  prcJceei       ', 
■  /  td  the  discharge  of  their  duties  and  office  in  the^alhe 
"  manner  ais  if  they'had  been  named  in  virtue  of  proceed-  %    ^  * 
"inifs  taken   under  the  Quebec  Consolidated  Bailwav'        , 
"Act»1880."  v^        _  *  *»   w»y  ,      ,  , 

DojMO^.  Ch.  J— What  is  the  meaning  of  that  ?  Does  it '    - 
mean  that  befcause.the  arbitrators  were  not  name4  by  the 
Judge,  therefore  the  arl)itration  is  no^nder  the  Act?  -  * 

^  Mr.  Acrr— No  J  it  was  a  voluntary  arbitratioir— nbt  alv      • 
forced  arbitration.  ^  , ,     '^   • 

Bamsay,  J.— It  became  theli  a  contractual  oblieation  to 

abide  by  the  Statute.  ^  .  ,\^ 

"^IroRiON,  Oh.  J.-^The    jjrbitratioii  ftcwjc  plkde^or.the 

obj^t  of  tlie  Statute.    We  consider  it  m  being  a^substir 

*ute  for  that  provided  by  the?  Statuk  ^  ^     :         ..     / 

'       *    ^ .   "  '    J       .    "  JTidgment  confirmed.    - 

Kerr  4*  Carter,  attorneys  for  appell^ts,    .  ..',,. 

,  PrifiHitaine  Sf^Major,  attorneys  for  respondents. 
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*  .■.■"•■■  '■  '  ■  ..'■,.  ■  ■■'■, 

.'         "$      •        v  Janiiary  20,  1888:     ' 

>  »■■■■••  •( 

Coram  DoEiON,  (3h.  J.,  Monk,  Bamsay,  Tessieb,  Oeoss,  JJ. 

-  '    fiLIK  GAUTHIBB, 

'{Defendant  in  Court  below)i 
.,  Appellant; 

.^  AND 

— " — ^ r-i — --" ,  .'   -,  — : ■'-^^7~~t~^ ' — •■■■■'     •  ■  ^ 

ALLAN  ^ITOHIE,     ^  - 

•    '  .        •        (Pljaintiff  in  Court  beloii)u         " 

^  '  Respondent. 

-■'■,'■  ■. ■■*    •. ■-" 

.     Sale--Hypothec — Clmue  of  "franc  et  quitte'\ 

Bbld:— In  an  action  to  oblige  tlie  vendor  to  execute  a  deed  of  sale  of  real 
•state,  or  pay  damages:  where  the  vendor's  agent  wrote  to  the  pur- 
^chaser  as  follows:— "I  can  oBTer  you  the  house  at  f4,300  on  the  fol- 
'  lowing  terms :  $1,000  cash.  $1,000  in  about  two  years ;  balance  $2,300, 
mortgage  on  Rround,  can  remain  as  long  as  buyer  requires;"  that 
this  was  equivalent  to  the  clause  at/rane  et  qmtu  with  the  exception 
of  the  hypothec  mentioned  in  the  letter,  and  that  the  vendor  there- 
by  promised  and  was  bound  to  give  »  dear  titl»with  the  exception 
'   <mly  of  the  $2,300;  and  he  not  having  exebuted  such  dedd,  and  hav- 
ing sold  the  property  to  a  third  party,  the  judgment  which  condemn- 
ed  the  vendor  to  pay  $300  damage«i,  was  confirmed. 
~>  "  ■  ,     ■  ■'^'  ■:> 

The  appeal  was  from  a  jtidgmeiit  of  the  Court  of  Re- 
view, reversing  a  judgment  of  the  Superior  Court.  '^ 

The  judgmeut  of  the  first  Court  (Ohaonon,  J.),  Feb.  24, 
1881,  wap  as  follows :—  __-  ^ 

"La  Oour,  etc ^ii^fafc 

"Consid^rant  que  tel  que  Tall  eg^^e  demandeur  lui- ; 
ml^me  dans  son  action,  la  rente  de  la  propriStfe  d^ign6e. 
dans  la  ddclaratipn  a  6t6  faite  et  acceptde  entre  les  parties 
en  conformity  aux  conditions  6nonc6es  dans  la,  lettre  dn 
'  nommd  Jones,  en  date  du  80  mai  1880;  et  considdrant 
qu'^il  n'appert  pas  par  le  dosiiier  que  le  dit  Jones  ait  jamais 
promis  par  la  dite  lettre,  ou  i^ubsdquemment  d^harger  et 
radier  les  hypothjiqnes  qui  pouvaient  affecter  la  dite  pro- 
aVant  la  paiwatioa  de  tout  cQptrat  ontro  los  dite8  = 


-pri6t6 
parties; 


_!_  •.. 


~^-<'^ 
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■  .  '■■■  r  ■-*' 

"  Oonsidfirani  qu'il  n'apport  pa«  non  pins  piT  la  preuve 
que  le  d6fendeuk  ait  jamais  promis  dficharger  telles  hypo- 
thiques  avaut  la  passatioH  du  dit  conti-at ; 

"Oonsidfirant  qu'en  supposaut  que  le  demandear  n'au- 
rait  d6couvert  I'existence  des  dits  hypothAques  que  depuis 
sonprotet  du  20  avril  1880.  telle  dficouverte  ne  pouvait 
tout  au  plus  lui  conf6rer  que  deux  droits  d'aprts  la  loi  et 
d'apr*»  la  preuve,  savoir,:— premiirement~de  pouvoir  se 
d^wter  de  son  achat,  sans  dovenir  pour  cela  respoiisable 
dfaucuns  dommages  vis-A-vis  du  d6fendeur,  la  preuve 
(Voir  le  t6moigftage  du  nomm6  Cleveland  cori:oborant  en 
«ela  1«  d6fendeuT  luj-ittfeme)  constatant  que  le  demandeur 
s'fetait  r&errfi  le  droit,  avaiit  de  signer  dfefinitrvement  le 
contrat,  d'examiner  les  titres  et  papiers  concemant  la  pro- 
pria6  aux  fin^d^  connaitre  la  soliditfi  de  son  pr6pre  titre; 
etsecon^dement— dp  passer  et  sigi^er  le  contrat  nonobstant 
I'existence  des  dites  hypothiques,  en  ntilisant  A  son  profit 
les  b6n6fice8^ue  iffoi  poUvait  lui  N5onf6rer,  bdnSfices 
consistant  d  retenir  toiite  ietchaque  partie  du  dit  prix  de 
irente,jU8qu'4  ce'^uelep  dites  hypothdques  eussent  6t4 
radi6e8,'ouque'bon  et  valable  cautionnement  lu^i  ent6t6 
foumi;  "  *  : 

"  Gonsid^rant  que  le  demandeur  n'a  pas  le  28  ayril  1880, 
en  I'itude  du  Tiotaire  H^tu,  noM6  le  dfifendeur  qu'il  dtait 
prtt  k  passer  le  contrat,- mais  qu*attendu  I'existence  deii^' 
dites  hypothdques,  il  entendait  b6n6ficier  deja  lol'sous 
ceftpport,  et  qu'il  eutendait  en  cons^uence  retenir  les 
mille  piastres  stipulfees  payables  coipptant,  aussi  bien  que 
le  surplus  du  dit  prix  de  vente,  jusqu'd  telle^  radiation  ota 
caotionnemen^t,  mais  consid6rant  que  dds  le  27  dvril  1880, . 
dans  son  prot6t  «k  cet  effet,  et  le  28  aVril  pareillem6nt  en 
l'6tude  di^  dit  Mtr».?H6tu,  le  dit  demandeur  Jiuinit  refuse  ' 
de  passer  iout  contrat  avec  le'dfifrtideurVtant  que  les  dites 
liypothdques.^n'auTaient  pas  6t6  en  totalit§  radices  et  d§- 


Gonsid^rant  que  dans  toutes  les  relatigis  des  parties 
relativement  4  la  vente"Xla  dite'propriStm  n'y  a  jamais 

wmm 


issa. 


\ 


*   I 


en  de  garantio^  oonvontionuelle  relativeurejil  aux  hypgr 
th^ues  qui  pouvaient  grever  ladite  propri6t6;  et  con- 


■^s^    ' 
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siddrant  que  lei  parlieB,  attendule  d«flmt  d'nno  conven-  i 
tion  8p6ciale  A  cei  effet,  doivunt  fttro  consfees  8'6tr«  asBcyAtL 
4  la  simple  garantie  de  droit  avec  le  b^n6fice  de  r£tention 
da  prix,  tel  que  la  loi  en  permet  I'exercioe ;  -/, 

"  Oonsidirant  qu'il  appert,  il  feat  yrai',  par  la  prenve  que 
le  d6fendeur,  pour  aider  le  demandeuV,  aurait  arec  le 
nomm6  Oleveland,  agissant  dans  les  intMts  du  deman- 
deur,  essayfe  d'obtenir  le  consentement  des  crtanciers  hy- 
^thfecaires  k  dfecharger  la  dite  propri6t6,  le  demandeur 
dans  une  telle  6ventualit§  ofifrant  de  payer  tout  sdn  prix 
de  vente  comptant ;  mais  confiid6rant  qu'outre  le  fait  de 
la  non-r6u8site  des  parties  sous  ce  rapport,  telles  d-mar- 
ches n'ont  pu  avoir  I'effet  d'an^antir  les  conventions  de 
rente  originairement  faites  entte  les  parties,  et  en  vertu 
desquelles  le  demandeur  rfeclame  lettr  teneur  dans  la  pr6- 

iente  action;,  ..   .y     ;■■.■:;■■-■-••  .,^  #•,,■,  :^^: 

••  Gonsiddraut  que  le  fail  que  le  demandenr  aurait  vendn 
s^bs6quemment  au  28  avril  1880,  au  nomm6  Auld,  et 
atirait  finalement  obtenu  le  consentement  des  cr&mciers 
hypoth-caires  k  d6charger,  compUtemei^t  la  propri6t6  en 
question  avant  que  le  contrat  fut  signfe,  ne  peu*  avoir 
I'effet  de  changer  les  conventions  de  vente  faites  entre  les 
parties  en  cette  cause,  le  20  avrij.  pr6c6dent  et  les  jours 

suivants:  ^  ^ 

"  Gonsid6rant  qu'ainsi  le  demandeur  ay  ant  le  28  avril 
ISaOi'^insist-  sur  un  pr6tendu  droit  que  ni  la  loi,  ni  la 
convention  ne  lui  confcrait ;  Attendu  la  nature  du  protfet 
'^u  d6fendeur  en  date  du  27  avril  1880,  a  perdu  tout-droit 
4ans  et  4  la  dite  propri6t6,et€  perdu  tout  droit  de  se 
plaindre  de  la  Vente  que  le  d6fendeur  a  pu  en  faire  sub- 
s6quemment  I  * 

♦•  Maintient  les  dfefensies  et  d-boute  Taction  avec  ddpens^ 

distraits,  etc." 

Tke  judgment   in    Review    (Torrance,.  RaInville, 
jKTTfi,  JJ.)  ;  Montreal,  April  24, 1881,  was  as  follows  :— 
V  "La  Odur  Supfirieure  si-geant  pr-sentementA Montreal 
comin'e  Qoat  de  Revision,  apr&s  avoir  entendu  lea  parties 


-par  leitts  *y<^t8^g«f  1«^  jng^p^?^  l^'^PO'**^  •^  '^^  "^^ 


le  24  f!§vrier  1881,  par  la  Coijr  Sup6rieure  du  disfeict  de , 
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on  avec  dfipenSi 
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Montrtal.  avoir  exuninl  le  douier  et  la  prooMnr^  et  d^ 

* "  Attendn  que  1»  demandeur  demande  que  le  difendear 
Ini  passe  an  litre  de  vepte  d'une  propri6t6  d6crite  c'omnie 
6tant  la  snbdi vision- 24  de  la  subdivision  78  da  lot  nam6ro 
764  du  planofficiel  da  qaartier,  St-Antt>ine,  ^t  qu'iijal  ^ 
pbie  £a  oatre  une  somme  do  |900  de  domm^ge  ; 

"Attenda  qae  le  demandear  all6gae  qae  le  d6fendenr 
4ui  a  vendu  la  sasdite  propri6t6  par  convention  intervenae  — 7 
ifentre  eat  le  on  vers  le  80  mars  |880 ; ,  ,  ^    \ 

' "  Attenda  qae  le  ddfendeur  p'laide  qa'il  a  iotyoars  6i6 
prdt^  passer  le  titre  ati  demandear,  mais,  qae  ce  -dernier 
reftise,  en  aatant  qae   la  propri6t6  6tait  grev6e  d'hypor 
thdqaes  poar  aa-delA  de   |2,800,  leqael    montai^t    sealv 
devait  rester  oomme  grevant  la  dite  propri6t6  d'9prdii.|es  \ 
Irretentions  da  demandear ;  "       •  ^* 

"Oonsid6rant  qa'il  est  proav^  que ,  la  dite  ventg  a  »o^  / 
lien  &  raison  de  #4,800  ;     ,  '^ 

**  Oonsid6rant  qae  par  la  lettre  da  80  mars  1880,  6ci^ite 
ao  demandear  par  Tagent  da  dSfendear,  la  balanc^de 
12,800  devait  rester  comme  hypof heqaa  sar  4a  propri6t6 
aassi  longtemps  qae  I'acqa^rear  le  ddsirdrait ; 

"  Oonsid^rant  qae  la  seule  interpretation  que  Ton  paisse . 
donner  &  cette  lettre  est  qae  le  vendear  garanikissait  A 
rachetenr  qnHl  n'y  avait  qae  la  dite  somriie  de  |2,800  qai   ; 
grevait  le  dit  immeable  ;    ,  ,^ 

"  Gonsid^rant  qa'en  coifs^qaence  le  dit  demandear  est 
Jasti^able  de  ne  pate  accepter  le  titre  d  moins  qae  le  de-~^^^ 
fendear  ne  ^asse  disparaitre  lea  dites  hypoth'dqaes ; 

"Gonsiddrant  qa'il  est  proav6  qae  le  dit^  d6fendear  a, 
qaelqaes  joars  apres  le  dit  80  ittna  vend^lVMite  pro- 
pTi§t6^&'une  tierce  personne,  poar  ane  somme  d#f  200, de  - 
plas  qa'iln'avait  venda  aa  demandear,  '^t  qa6  fe  dit  de- 
mandear a  soafiert  des  dommages  r6els  poar  la  dite4iffl§- 
rence  de  prix ; 

Gonsid6rant  qa'e^  oatre  le  demandear  par  si|ite  dd 
ses  pas  et  demarches,  protdt,  Qtc^  a  soafiert  des  dommages 
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24  <le  ffevrinr  dernier,  renvenie  et  aiinale  If '  dit  jagement» 
i>t  procMant  k  rendre  oelai  qai  aurait  d&  Atre  rendu  ymr^ 
la  dite  Oour  Snpiriear«  ;     ^   ^  ^.       *  '.1 

"  Oondamne  le  d^fendeur  i  raison  do  la  non-exAontion 
de  k^dite  convention  k  payer  an  demandenr  la  somttie  de 
1800  avec  int6r«tda  18  mars  1880,  Joar  de  I'assignation, 
•t  les  dipens  d'nne  action  de  ceti«  olaaae,  diatraijui,  etc." 
V  Sept.  16,  1882.]  ^ 
-    Am<n,  for  the. appellant 

'L'appelant,.  prppri^tairelf^ne  maison  de  la  rtt©  Fort  oil 
cette  cit6,  I'offrait  en  vente  on  1880.  Jje  80  mara  un 
nomni6  Jones,,  agent  de  Tappelnat,  ^crivit  nne  leUre  k 
rintimi  pour  Ini  fairtr  connaitre  les  conditions  de  vente. 
L'intimd  n'a  pas '  rfipoudu  k  Jones,  mais  il  a  charg6  M. 
"*  Ansley  d'6i;rire  k  l'appelant  qti'il  ddsil-ait  transiger  aveo 
Ini  an  sajet  de  sa  propri^^^.  La  lettre  d'Ansley  ea|t  du  ler 
avril  1880,  et  le  9  avril  l'appelant  s'est  rendu  chetz  rintim6 
qui,  apris  quefqaes  pourparlers,  s'est  d6clar6  prdt  &  actieter 
la  propri6t6  de  l'appelant  auz  conditions  6nonc6es  dans  la  ^ 
lettre  de  Jones.  Oette  lettre  est  dans  les  termes  suivants  : 

"  Monti«»l,  30  March,  1880. 
"  Dear  Bir,— I  c«n  offer  youthe  house  Noi  78,  Fort  etraet,  at  91300,  on 
the  following  terms:  $1,000  caah,  fl ,00ir  in  about  two  yean,  bftUnce 
12300,  mortgage  on  ground,  can  remain  as  long  as  buyer  requires  or  can 
be  paid  ofi  at  any  time— interest  7V  c-  I'he  above  is  the  lowest  price, 
but  the  first  payment  might  be  reduced  somewhat  if  it  is  an  object  *  ■ 
/  "Yoais  truly, 

,  •  /  ■  ■"  .'■   "H.  JoNia.. 

«  AlXAM  BiTCHiB,  Esq.,  26  Hospital  street,  city."  "    v 

li'appelant  a  consenti  k  vendre  anx  conditions  de  cat 
6cirit,  et  les  parties  sont  convenues  de  se  rencontret  le  19 
avril  1880  chez  L.  O.  H6tu,  notaire,  pour  passer  contrat  . 
de  vente.  Jones,  qui  n'avait  pas  eu  connaissance^  de  ces 
d-marches,  vendit  de  son  cdt6  k  pen  pr^s  dans  le  mdme 
temps  k  un  noinni6  Auld.  II  eA  avertit  l'appelant  qui*  lui 
lapprit  alors  q«'il  avait  veiidu  ant^rieurement  k  I'intimd. 
L'appelant,  se  laissant  guider  par  Jones  qui  lui  repr6^ 
sentait  qtxe  la  vente  k  Tintimd  n'6tait  pas  valable,  a'ttendti 
que  l'appelant  s'^tait  d6pouill6  du  droit  de  vendre  en  se; 
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pas  ohei  le  notaire  HMn  le  19  fttrfl.  L'intim6.  dAa  le  l«n- 
demain,  20  avril,  le  fit  prot^ter  d'avoir  k  lai  fMPiser  cdn- 
trat  4  cinq  heares  dw  Tapn^s-niidi  da  mAme  Joar.  L'ap- 
pelant  oonsalta  tAon  soil  avocat,  qui  lai  dit  qtt'il  6tait 
tena  de  vendi-e  k  Tintim^  plat6t  qa'aa  nonim6  Aaid,  paroe 
qa'il  avait  veitdo  k  riutim6  on  premier  liea.  L'app<Oant 
notifia  alors  rintim6,  par  acte  dn  27  avril  1880,  qu'il  ^tait 
prAt  k  Ini  vendre  sa  propri6t6  aax  termes  convenns  entre 
-illl»^  lui  iptiroaik  de  se  trouvor  le  lendemain  k  10  heurei 


BllAla. 


da  matin  chez  le  not^re  H6ta'poar  passer  contrat ;  et  en  « 
mAme  temps  le  notiftant  qa'il  consid^rerait  son  ddfaat 
d'exAcater  alors  ce  contrat  commu  an  rtfos  d'acheter,  et 
se  oroirait  libre  de  disposer  de  sa  propri6t6  en  farear  de 
qai  bon  lai  semblerait.  L'intim^,  le  mAme  joar,  r6pondit 
par  an  aote  aath#tiqae  qa'il  se  rendrait  chez4e  hotaire 
H6ta  k  I'heare  indiqa^e,  ajoutant  qae  depais  la  date  de 
son  pre^nier  protdt  il  aVait  ddcoavert  qae  la  propri6t6  en 
qnestion  6tait  grev6u  d'hypothdqaes  josqu'ili  coacarrenoe 
de  16,696 ;  qae  poar  aid^r  L'appelaut  k  faire  disparaitre 
ces  hypothdqaes  il  6tait  prdt  k  payer  toat  son  prix  d'ac 
qaisition  )iu  comptant ;  et  que  si  I'appelant  faisait  d6faat 
de  lai  passer  titre  franc  et  qnitte  de  toute  hypothiqae 
soas  le  d^lai  de  24  heares  il  le  tiendralt  responsable  de  ' 
tons  dommages  et  dipens.  Le  28  avril  1880  lea  parties 
se  rendirent  aa  bareaa  da  notaire  H6ta,  mala  elles  ne 
parent  s'entendre,  Tintinifi  croyant  avoir  droit  de  forcer 
I'appelant  k  rapporter  radiation  des  hypothdqnea  avant  la 
passatioa  da  contrat ;  I'jtppelant,  de  son  cdt6,  r^clama^t 
qa'il  n'dtait  tena  ui  par  la  loi  ni  par  la  ci^vention  de 
faire  disparaitre  lea  hypothdqnes  avant  de  passer  le  con- 
trat; et  disant  il  I'intimd  qa'il  6tait  son  garant  et  qa'il 
ferait  disparaitre  les  hypothdqaes  k  I'^chfonce  des  dettes 
qa'elles  6taient  destinies  k  garantir.  De  Ik  Taction  de 
ll)intim6,qui  reclame  $900  de  dommages-int^r^ts,  et  alldgne 
'nans  sa  declaration  qa'il  avait  achet6  cette  maison  dans 
la  vne  de  I'habiter,  qa'il  a  en  cons^aence  transportd-son 
m6nage  de  Ghatham,  dans  la  province  d'Ontario,  ce  qui 
lai  a  ocoaaidnnfe  de  grandes  dfepenses,  et  qa'il  a 'faitXon 
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oaire  de  grandes  d^penses  pbnr  coat  d'actes  notarTis;  d^ 
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oe  chwt,  il  rdiilame  ISOO.  DtM  1«  parBKraphe  ■uivant  da/ 
Ma  K^uUmalion  I'intiiiiA  dil  qu'il  a  at^hotA  oette  m«iso4 
dana  l«  b«t  dH  U  ruvaudrn,  qu'il  aurait  oortainMinflnt  pii 
tmire  on  b6n6tic«  dd  $700  aur  la  ravente ;  aa  d6olaratio& 
ralatfl  auaai  toim  Im  faitii  quH  noaa  venona  d'6nam6rer,  eji 
y  i^outaiit  ({uelqu«H  autrnii  qui  n'ont  pas  At6  pronvA«; 
ainai  il  alliguu  qa«  riiitiinft  i'6tttit  wnfipag^  h  vendre  ptk 
propriftt6  libre  et  qaitto  de  toutu  hypotb^que,  il  oat  praii,^^ 

qn'il  n'y  •  jamait  en  eatre  lea  partiea  la  moindru  expUib»t- 

^  tion  k  ce  at^et ;  il  allAgue  ausai  que  l«a  crfenoiera  hypo- 
tb6caire8  du  vondtmr  a'^taieut  d6clar<<8  prAta  k  d%r«iTer 

1^  la  propri6t6  dea  hypoth^qnea,  ai  le  prix  do  vente  fi«  Tin- 

^  tiin6  lenr  ^tait  pay^  ^  euutc'Mt  le  contraire  qai  eat 
prouv*.    -,   ■      f    :    „;  -^   "l^'fc.   :;^"      -'♦ 

,       Lp8  conclaflionla  de  la  declaration  soht  que  Tappelant 

^loit  coudamn^  ik  bayer  $200,  montant  dea  doramages  aoaf- 
ierts,  et  en  outre  k  donner  A  Tiatim^  un  titre  qaitte  et 
libre  de  toate  hypotii^qae  k  aa  propri6t6,  dans  an  d61ai 
d6termin6,  et  k  dl6faut  k  payer  1*700  de  dommage  pour  le 
gain  dont  i)  a  6te  priv6.        .   I  .' 

L'applelaiit  a(  plaids  en  tnbstance  qa'il  n'arait  jaAaia 
pria  Tengagemeut  de  vendre  sa  propri6t6  libre  et  quitte 
de  tonte  /bypothebtie  k  rintim^,  qu'il  avait  toiyonra  6t6 
pr^t  k  klui  vendra  aux  conditiona  arrdt^ea  entre  eux,  qui 
suiyanticeB  conditions  il  n'6tait  pas  tenu  par  la  loi  ni  pwr 
la  convention  de  raire  disparaitre  les  hypothiquea  qui 
grevaient  sa  propn6t6,  avant  de  passer  I'acte  d»  vente ; 
que  si  rintim^  avait  soDffert  des  dommagea  il  devait  se 
rimpnter  k  lui-mdine,  puisqne  c'est  lui  qui  avait  refus6 
de  passer  contrat  aux  conditioiis  convenuea.  ,% 

J     La  Oour  Sup^rienna  a  donn6  gain  de  cause  k  rappefant. 

.    I«'intim6  a  port^i^  celjugeraent  en  revision  et  a  obtena 

contre  I'appelant  une  condainnation  en  dommages  de 

.  |800.    La  Cour  de  revision  aijug6  en  fait  q^i^e  TappeUnt 

-  avait  garanti  k  Tintime  qu'il  )i'y  avail  ^j  It'  somme  de 
12,800  qui  grevait  aa  ik>pri6t^,  et  qulen  ^sdqurace  Tin- 

'  tiin6  a^ait  eu  droit  dV)xiger  i  un  titre  libre  et  quitte  de 
toute  hypoth^que.    Octte  gaUntie  dn  Vandentv  la  Cour 
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de  revision  I'a  trouV6e  Idans 
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oouwr  ov  aoiiif'ii  imiuH. 


,|«ttr«  da  80  man ;  iit  lUle  n'a  fait  dA<!oaler  l«  droit  de 
rs«!hHiear  4  an  titro  de  pro|)ri6t6  librn  de  loaUi  hy|M>- 
th^qne  ni  do  la  loi,  ui  d'atioane  autre  fotivuntion  de« 
pwrtiet,  maia  do  cetta  aeale  garantie.  Noui  <!royoni  que 
ce  jnffomont  fait  nuo  raoMo,  appreciation  dea  faita  «t  une 
fauwHi  ap|>lication  do  la  loi.  lUunarqaoim  d'libord  qu'il  y 
ientonteentre  Tapitelaiit  «t  riii(iin(^i  mtr  prcaquo  tontoa  lea 
qnentiona  du  Htigo.     I/intini6  no  b«iio  aur  I'offro  de  veute 

^VLX  conditiona  6nonc(!t>B  dann  la  iottro  dn  80  mam  poar 
forcer  I'appeknt  A  Ini  donnor  iin  titro  h  sa  propridtd,  et 


t  h  vondre  k  vem  von- 

cni:o  entre  eui  est 

lea  hypothiquea 

deur  «e  reiwnnait 

lib^rer  en  vera  aea 


Mille  de  1ft 


I'appelant,  le  vendout^  ae  d6c 
ditiona  mAmea.  La  aoul  poi 
t^tf  latif  k  I'obligation  de  fair 
Arant  la  paasation  da  contra' 
garant  dea  hypoth^quea  e(  pi 
or6anciera  A  l'6ch6ancti  de  aoa  <letteB. 
:  L'action  eat  celle  d'an  acqa6rear  r6clamaot  k  aon  ven> 
dear  des  dommagea-int£r6ta  poar  inex6catioii  de  aea  obli* 
gationa.  Or,  aaqael  de  aea  engagementa  ou  do  aea  obli- 
gationi  le  vendebr  a-t-il  manqat  ?  II  a'eat  engag6  k 
▼endre  aax  termea  6noiic6s  dana  I'icrit  da  80  mara,  il  a 
toiyoura  6t6  prAt  ft  ex^cuter  cet  engagement,  mais  I'ache- 
teor  refoiie,  lai,  de  paaaer  contrat  ai  lea  hypothiqaes  qai 
gr^vent  la  ohoae  vendao  ne  aont  paa  rtdi^ea  au  prialable. 
Or,  lo.  le  vendear  a-t-il  pria  cet  engagement  de  vendre 
M  chose  libre  et  qaitte  de  toate  hypothique  ? 

2o.  !.•»  vendear  qai  ne  declare  paa  lea  hypoth^mes  qai 
>.:jglhv»ni  ta  chose  est-il  tena  par  la  loi  de  faire  MK^aitre 
oea  hypoth^aea  avant  de  passer  contrat  ?  ""^ 

Ge  qai  semble  avoir  exiibarrass^  le  d6bat  devant  la  Ooar 
de  Revision,  c'est  (tju'il  s'agissait  d'ane  vente  consomm^e, 
il  est  rrai,  mais  poar  laquelle  le  contfat  n'avait  pas  encore 
6t6  mis  par  6crit.  Or,  qo'avait  k  fiure  la  r6daotion  da 
contrat  dana  le  cas  aotael  ?  Abaolament  rien.  La  vente 
6tait  devMiae  parfaite  par  le  consentemeiit  des  parties,  et 
il  est  Evident  qa'elles  n'ayaiont  pM  entenda  sabordonifer 
la  validity  et  rexistence  de  la  vente  A  la  rMai^ion  par 
4erU  da  contrat.     Oar  In  tel  avait  6t6  le  cas.  le  dfefaat  d'en- 
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contrat;  *tirait  6t6  une  excuse  valable  pour  le  vendehx, 

qui  eut  pu  refVispr  de  completer  une  vente  rest^e  k  Tfitat 
embryonnaire;    Si  done,  la  vente  6tait  compl6tfee  dfts  le  9, 
avril,  I'aoheteur;  qui  dit  6'avoir  d6couvert  que  le  20  avril, 
les  hypotheques  dopt  6tait  grev6  rimmeuble,  s'est  trottv*^ 
dans  le  cite  de  I'art.  1686,  c'est-A-dire  qu'ayapt  juste  sujet 
de  craindre  d'etre  troubl6  par  une  action  hypoth6caire,  11 
pouvait  diffi&rer  le  paiement  du  prix  jusqu'a  ce  que  son 
vendeur  eut  fait  cesser  le  trouble  ou  lui  eitt  foumi  cau- 
tion.   A  vait-il  le.  droit  de  demander  la  resolution  de  la 
vente?    Car  s'il  n'avait  pas  le  droit  de  demander  la  rfeso-, 
lution  de  la  vente,  il  n'avait  pas  non  plus  le  droit  de  • 
demander  des  dommages-iutferSts.  II  est  clair  en  efTet  que 
la  demande  de  dommages-intferftts  repose  ici  sur  lanon- 
ex6cution  des  obligations  du  vendeur.    Or>  quAlle  obliga- 
tion le  vendeur  a-t-il  manqu6  d'executer  par  sa .  faute  ? 
Est-ce  robligation  de  vendre?  mais  il   reconnait  avoir 
vendu.  Est-ce  I'obligation  de  passer  titre?  mais  il  a  ofFert 
de  donner  un  titre,  a  sou  acheteur,  qui  le  refuse.  Ce  serait 
done Tobligationde  faire disparaitre  leshypotbfiques  sans 
dfelai.  Or,  la  Joi  impose-t-elle  cette  obligation  au  vendeur 
qui  h'a  pas  declarfe  les  hypothdques  qui  grevaient  sa  pro- 
priety?   Si  laloi  lui  impose  cette  obligation,  I'acheteur  a 
droitades.dommages-interMs  au  cas  oil  le  vendeur  ne 
remplit  pas  cette  obligation  comme  aussi  il  a  le  droit  de 
demakrider  la  r&olution  du  contrat ;  I'article  1066  de  notre 
Code  le  dit  en  termes  formels. 

.  L'^xistence  d'hypothiques  non-declarfees  peut-eile  don- 
ner lieu  k  la  rfesolutiqn  du  contrat  ?  Disons  de|uite  que 
celui  qui  hypotheq^f*  son  immeu^le  n'en  conserve  pas 
moins  le  droit  de  le  vendre.  L'article  2058  de  notre  Code 
porte  que  "I'hypotheque  n^  dfepouille  ni  le  dfebiteur^ni  le 
"ti^T8-d6tenteur  qui  continuent^ejouir  de  la  Vi^0^ 
'^et  peuvent  l^alifiner."  .  . 

Quell?8  sont  les  obligations  du  .vendeur  ?  II  ^t  tenu 
d'apres  la  loi  de  livrer  et  de  garantir  la  chose  qu'il  vend. 
(Art.  I49i);  La  dfeWfance,  d'aprds  I'article  1492,  est  le 
transport  de  la  chose  vendue  en  la  puissanceit  la  posw^- 
sion  de  I'acheteur ;  la  garlntie  que  le  vendeuf  doit  &  I'ao- 
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qa6reaf  a  poiif  ol^et  )a  possession  paisible  de  la  choae 
Tendae.\  "  ■".•    ;■''_■:.;'■■■' 

Gette  double  obligation  du  vendeur  a  Hd  remplie  ^aMB 
le  cas  actnel  de  la  part  da  vendeur,  il  £tait  propri^taire 
par  bona  titres,  cela  n'est  pas  <;onte8t6  ;  et  la  propri6t6  de 
Vimineiible  pouvajt  6tre  yctlablement  transmise  4  I'ac- 
qa^Tear.  UeJciste|ic^de)B'Kypk:ttb^q(%es  sur  la  chose  vendue  - 
n'empdcbe  la  chose  nide  passer  en  la  puissance  et  pro- 
pri6t6  de  Taclieteur,  ni  d'di^e  en  sa  possession  diecttm  «it  k 
taut  que  la  menace  ^*(§victi|>n  ^n^t  Qpw  ic^alis6e  la  pos^^*   : 
«ion  do  I'acqtidteur  est  paisijixk.  i 

II  en  serait  autreqie^t  si  le  Wnd^ur  n'^tait  pas  propn£- 
tairedQ  la  chose  vendue,  ear  alors  il  ne  poiirrait  ^as  |rans> 
mettre  la  propri6t6  de  la  cliose  vendue  et  manqnerait 
ainsi  k  une  de  ses  obligations  ;/(^racbeteur  pourrait  alors 
le  forcer  4  exteuter  Tobligation  si  elld  ^tait  possible,  ou  ^ 
demander  la  resolution  du  contrat.  '  Aussivnotre  art.  ]48t 
d6clu-e  nolle  la  vente  de  laybhose  d'autrui.  '     - 

Si  I'aoheteur  ^iait  dvinc(§,  nul  doute  qu'il  eut  alors  le 
droit  de  demanded  la  r^siolntion  de  la  vente  ;  car  alors  le 
vendeur  manqnerait  a  sion  obligation  de  garantir,  mais  '. 
tant  que  I'^viction  n'a  p^  lieu,  Tacqu^reur  n'apas  le 
droit  de  demander  la  resolution  de  la  vente  et  encore 
moins  le  droit  deJ  contraindre  le  vendeur  4  faire  cesser  de 
anite  le  danger  d'6victipn.  Arts.  1508,  1517  et  1518. 

II  existe  desf  arrets  a  ce  sujet.    La  Gbur  de  cassation  a 
jug6  "Lorsque  Tacquereur,  qui  a  stipule  un  terihe  pour 
'Mepaiement,  vient  a  d6couvrir  que  rimmeuble  vendn. 
"  est  gr6v6  d'inscriptions  hypoth^caires  non  dec^Iar^es,  qui. 
"  peuv^nt  Tobliger  k  payer  son  prix  avant  le  temiiN  il  n'a 
"  pas  pour  cela  le  droit  de, demander  imm6diatemei;it  la 
'^rfoolntion  de  la  ventre:  I'existence  de  ces  inscriptions 
"ne  constitue  qu'nn  juste  snjetode  crainte  de' trouble,  qui 
''rautorise  seulement  k  suspendre  le  paiemenit  jnsqn'&'ce 
"que  le  vendeur  Fait  fait  cesser."-  Sirey  1827,  2,  161. 
•.     Juge  :'*  la  simple  menape  ou  crainte  d'6viction  n'au-   . 
torise  pas  Tacqudreur  a  demander  la  r^lution  deia 
rente ;  elle  I'autorise  seulement  k  suspendre  le  paiement 
de  Bon  prix  jusqu'a  ce  que  le  vendeur  ait  fait  cesser  la 
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crainte  d'6viction."  Suewrc.  Guillanme,  S.  V.  1889, 1,  72, 
—Voir  auBsi  S.  V.  1864,  2,  9.  -         ^  V 

Et  la  Cour  de  Rfivision  de  Qu6bec  a.jug6,  dans  la  cause 
de  TaVbot  v.  BUwem :  "That  the  purchaser  of  a  property 
"  with  warranty  against  *  every  description  of  trouble  or 
"  eviction  which  may  arise  from  whatsoever  source,'  but   * 
"whose  title  does  not  contain  the  clause  'free  from  all 
"debts  and  hypothecs,'  cannot  demand  a  resiliation  of 
**  the  sale  in  default  of  the  removal  of  certain  hypothecs 
"  whfch  may  afterwajrds  appear  to  be  a  charge  upon  tbe 
••  property.*'  Rap.  Jud.  de  Qufebec,  vol.  4,  page  104.    x^ 
Voici  ce  que  dit  Laurent,  vol.  24,  No.  826,  page  Sit  :X 
"  En  quoi  consiste  le  droit  de  I'^obeteur?  L'article  1668 
**  le  dit :  '  II  "pent  suspendre  le  paiement  du  prix  jusqu'a 
"  ce  que  le  vendeur  ait  fait  cesser  le  trouble.'    L'acheteur 
•vn'a  done  pds  le  droit  de  4emander  la  resolution  de  la 
••  vente,nilanullit6.  Une  cour  s'y  6tait  pourtant  tromp6e, 
/"  I'arrftt  a  6t6  cassS.  Bien-entendu,  taut  qu'il  n'y  a  qu'une 
"simple  craintfr  d'feviction.    Si  l'acheteur  soutient  que 
"  I'immeuble  vendu  n'appartenait  pas  an  ven4euT,  et  s'il 
"  prat  e|i  fo«™ir  la  preuve,  il  pourra  immedi^ment  agir 
"  en  nuilit§  de  la  vente  en  vertu  de  I'article  1^. 

'/L'acheteur  pent  encore  demanderja  r6splution  de  la 
**  vente  lorsque  le  vendeur  s'est  oblig6  par  le  contrat  de 
■••  ve^^rela  chose  quitte  et  libre  de  toute  hppothique,  et  qu'elle 
"  se  trouve  gret6^  d'une  inscription  hypoth^caire.  Vaine- 
♦•  ment  le  vendeur  opposerait-il  les  dispositions  de  Particle 
"  1653.  II  n^  a  pas  lieu  a  appliquer  cet  article,  lorsque 
»  le  vendeur  a  contractfe  une  obligatioii  fonnelle  qu'il  ne 
"  remplit  pa8#oti  se  trouve  alors  dans  le  cas  de  rarticle 
"  1184.  L'acheteur  agit  non  parce  ^u'il  craint  d'Mre 
"6vinc^»»"8  parce  quef  le  vendeur  manque' 4  ses  engar 
«  gements."  Duvergier,  tome  1,  No.  426.-rtl)uTanton,  tome 

10,No.48t.  ,.     ^,         ^. 

L'annotatenr  de  Sirey,  dans  ui;ie  note  au  bas  d  ttn  arret 
que  nous'avons  rappoif|6  plus  haut  1827,  2, 162,  apr^s 
avoifrfesum*  la  doctrine  des  auteurs^  dit:  "II  nous  paniit 
"  impossible  d'admettre  qu'en  r^gle  g^nferaleles  reticences 
»  4ti  ^Ti^Anr  tonchant  les  charges  hypothkaires  qui_er6i^ 
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"  vent  rimmeuble  venda  doiveat  fitre  ccmsiddr^s  comme 
"  nne  cause  de  resolution  du  coq^rat."  . 

Un  pea  plus  loin,  il  ajonte :  "  Lajoi  ne  parle  nulle  part 
•^  de  la  demande  eh  T^solutiou  proprettient  dite.  Les  effe'ts 
"  de  I'hypothdque  et  par  consequent"  son  eiirtence  sei^- 
"  blent  done  aux  yeux  du  Ifigislateur  une  condition  natii- 
I*  rdle  d  la  vente,  une  sorte^'fetat  normal  ei  dl^mpatible 
"  avec  son  execution  sans  consentement  particulier  k  cet' 
"  6gard.,  La  loi  donne  i  I'aclieteuT  la  voie  du  delaisse- 
^  ment  qui  resout  suffisamment  et  de  pkin  droit  le  con- 
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"  trat ;  poi^quoi  lui  aurait-^lle  en  outre  accorde  la  re'soln- 
•♦tion  qui  ne  changerait  rien  A  sa  position.  ^D'ailleurs, 
^  elle  a  i>r6ci86  les  cas  de  resolution  (Cod.Giv.,  lftJJ6-1688) 
••  et  n'y  a  pas  compris  I'exist^ce  d'hypothSques ;  loin  de 
"  Iky  elle  a  expressement  pr6vu  cette  hypothdse  dans 
"  I'art.  1663  et  n'en  a  fait  qu'une  cause  4e  suspension  de 
•'  paiemenj;.  On  est  done  fon&l^k  dire  que,  par  elle-menie, 
'•  I'existence  d'Jiypotheques,  dahs#  cas  du  il  n'a  et6  rien 
"stipule  du  declare,  n'est  pas  tine  cause  de  resolution 
•*  mais  seulement  de  suspension  depaiement." 
,  Pl«s  l^in  encore,  il  dit :  "  Si  lesl^ypotheques  donnent 
"  'seulenlent  lieu  de  craindre  une  acfio<|  hypoth6caire,  la 
"demandeen  resolution  ne  serait  pas  fondee ;  la  loi  ne 
"fait  pas  d'un  sujet  de  crainte  ulie  cause  de  resolution,  il 
"faut  aux  tpmeader'art.im^uele^endeur  ne  satis- 
"  fassepas^^engageweiitBrriiiquietitde^asou  moins 
"  fondee  de  l^oheteur  ne  suffit  d^Snc  pas  potPresoudre  le 
"Qontrat"      '  , 

L'artlcle  11586  de  n<^re  Oo^d  correspond  d  Tar^Kile  1668 
du  Code  Napoleon.'  Or  eetikirticle,  en  indiquant  ce  qtie 
Pacheteur  enpetfl  d'6viction  pent  faire,  a  indique  ce  qu;il 
ne  pent  pa*  faire;  et  en  ne  lui  accordant  que  l««d*oit^ft 
suspendre^  le  paiement  jusqu'A  la  cessation  du  trouble,  il 
lui  a  pa*  limdnie -refuse  le  "droit  dedemander  lar6solu-^ 
tion  dp  contrat,.  Bt  4  plus  forte  rais'on  le  droit  de  coh- 
txaindre  le  rendeni' 4  faire  cesser  de  shite  le  danger  i'6- 
Tiction,  cdhtre  leqhfel  il  edt  r6put6  prbtfige  d'^ne  manidre 
flttffiiante,  par,  le  seul  fait  du"  non-paiement  du  prix  .de 
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vent€t.  Endonn^nl4riiohete^riffeoult6  de  suspendre 
le  parement  de  aor^  prix  jUsqu'ft  ce  que  le  vendeur  ait  fait 
cesser  le  trouble,  la  loi  a  garanti  I'acqufireur  conlre  le 
danger  de  perdre  le  prix.  ,  ^  ,,.  "  .        > 

L'article  1586  est  plac6  au  chapitfedes  obligations  de 
I'acheteur ;  en  efl|t,  il  a  pour  objet  d'astreindire  ce  dernier 
au  casde  simple  danger  d'fevictron.soit  4  payer  son  pnx- 
moyenuMit  caution,  soit  4  se  contenter  pour  toute  sArdtfe 
de  la  suspension  der  paiemeiit  de  ce  prix,  tant  qtib  ^fevic^ 
ti^n  n'est  pas  rfealisfee.  Oar,  dit>I*urent  au  lieu  d6j^  citfe. 
No.  828  :  ,"  L'article  1668,  tout  en  garantissant  les  droits 
"  de  r«icqu6reur,  n'ouWie  pas  ceux  dfj  venieur.  Si  celui-ci 
"  veut  donner, caution,  I'acheteur  «pra  tenu  de  payer  le 
"  prix  nonobstant  le  trouble."  „  ^ 

Il«wt  toiiiours  au  pouvoir  du  vendeur  de  maintemr  la 
vente  en  donnant  caution  contre  le  danger  d'6viction ;  et 
s'il  donne  caution  il  ne  peut  pas  fetre  pontraint  &  faare 
disparaitre  les  hypotbiques,  la  vente  est  vaUde  et  il  a 
drpit  d'exigJi-  son  prix.  "^  .   . 

D'ailleurs  I'acheteur  qui  retient  le  prix  par  deyets  lui 
a'titre  de  suretfe,  n'est-il  pas  suffisamment  prot6g6?  Mais 
oui,  la  vente  ne  lui  confere  que  des  droits  sans  lui  imposer 
aucune  obligation.  II  est  mis  en  possession  de  rimmeti- 
ble,  il  en  jouit  sans  6tre  tenu  de  payer  quoi  que  ce  soit. 
Aussi  de  nombreux  arrets  ont  consacrfip  la  doctrine  que  le 
Vendeur,  tenu  4e  donner  caution  pour  toucher  son  prix, 
n'est  oblig6  de  donner  caution  que  pour  le  prix  en  capital 
et  non  potir  les  int§r6ts  et  les  dommages  auxquels  poug 
jait  donner  lieu  rSviction.  ^  a;i<L 

jug6  :  —  "  Lorsque  Tacqufireur  d'immejible,  menacfe  d  6- 
"  viction  est  condAmn6  it-payer  son  prit^a  la  charge  par 
"le  vendeur  de  donner  cautiqR,  Vobliga^ion  de  fourmr, 
"caution  ne  porte  que  sur  le  capital  de  la  somme  que 
"  I'acheteur  doit  encore,  I'acheteur  ne  pent  I'exiger  m 
"  pour  les  intfirfets  de  cette  flomme,  ni  pouir'les  apcomptes 
"  antlrieurement  donn68..au  vendeur,  ni  pour  les  dom- 
,"  mages-intferfets  qui  pourraient  rfesulter  de  I'feviction.  8. 
V-  8.  2.  411. 
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"Que  le  vendeur  qui  reut  toucher  soh  prit  fle  yente, 
•"  nonolMtant  une  crainte  d''6viction, '  n'est  pas  tenu*de 
•!idonner  oautidn.  pour  les- ddinmage8^nt6>6t8  aiuquela 
••  I'fiviction  pourra  donner  lieu  et  qu'il  n'est  tenu  de  donner 
^•xjaution^^ue  pour  le  prix/'  Cette  jurisprudence  est  ap* 
<  prouv66  par  M.  Duvergief,  De  la  vente.  tome  ler,  No 
42T.— Troplong,  618.  ,        . 

'  J^'JBxiger  des  sAretfis  pour  tdutes  les  consfiquendes  pos- 
sibles de^  I'fiyiction,  dit  Duver^er  (loo.  cit.),  ce  serait  abuser 
"  de  la  position  du  vendeur,  cberc^er  un  avantage  pour 
•'  Tacheteur  daks  le  danger  de  tw?uble  dont  il  est  menac6, 
"  tandjs  que  la  seule  chose  (Equitable  et  logique,  c'est  de 
"  ^arantir,  que  le  prix  sera  rendu  si  la  vente  n'est  pas 
'*  mainteifue.  Quand  I'fiviction  sera  arrivfe  Taction  en 
"  dommages-intfirfits,  en  remboursement  des  frais  et  loyaux 
"coiits,  etc.,  s'exefcera  suivant  la  regie " ordinaire ;  mais 
"  avai^  r6riction,  mfime  lorsqu'elle  est  4  craindre,  aucnn 
**  texte  n'oblige  le  vendeur  a  donter  caution  pour  assurer 
"  rex6cution  des  ^opdHtanation's  qui  pourront  6tre  pro- 
"nonc6es  contre  lui."  °  '. 

'  Cette  doctrine  donne.  beaucoup  de  force  sk  la  position 
prisjp  par  I'appelant.  Car,  qu'on  le  l^emarque  bieii,  f-bblir 
gationde  procurejf  radiation  des  hypoth^ques  est  une  obli- 
gation  de  faire;  Je  vendeur  ne  peuf^as  6tre  foro6  d'ex6- 
cuter  semblable  obligation,  car  Texficution  pent  ne..pas 
6tre  possible  pour  lui ;  I'acheteur  ne  pent  pas  demander 
de  fair0  ex^uter  cette  obligation  "par  un  atijtre  pour  le 
yendeur;  de  sorteis^Ue  l'inei|(^tion  descette  obligation 
ne  pent  entrainer  que,  des  dominages  interfits,  art.  1066 
0,  0.  Or,  dims  le  cas  actuel,  que^  sont  les  dotamages 
q^i  d6coulent  de  rinex§cution  de  I'ob^tttion  de  fiuredis- 
paraitre  les  hypoth^que^?  Aucun  ;  W  dommages  ^ae 
l'acqu§reur  r6clame  r6sultent"de  ce  que  le  Whdeur  n'Jf^ 
pa8s6  le  cdntrat,  et  nott^as  de  ce,  qu'il  a  lefi^  de'lib6rer 
rimmeuble.  Or,  si  le  vendeur  n'a  pas  passe  coiitfat,  c'^st  1^ 
faute  de  I'acqiifireur  qui  a  reftiS^  de  suivre  les  coAventions 
d^Ja  vente.  Yoydns,  que  serait-il  arriv6  si  I'achefeur  stf 
fut  ddcW^  pmk  passer  contwit  ^ans  etiger  que  son  ven- 
^of  wj^pprtAtaaprtalablo  la  radiation  dfeflhypoth^iies? 
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t»*j»-    *  li,v«naeur  eftt  signl^ii  titre  k  I'acqufeTeur  <j 
'  o^|ii«r    ^  jjjig  en  poBB^ion  #  Vimmeuble  vendo.    Le 
*#'••     lulftut  Karaptiffa  posi^sioii  pM8i%  et||pntin 


Iiiiftut  garanti^ra  po8||«|sion  pM8i_      .  ^^ 

<;1^  vendA;  et  comlie  racqTOrp|  at«|, Iro.uvj 


mewle  grevfe  d'hy ppt^ii^^s,  il 
di>B  fe  paidnent  <'"  -^-^  *-»»«•  a  - 
cesser  la  crainte 


le  dr1%.  jL^  'i^peia-    • 


dre  fe  Daielnent  du  ^riijfcifei'i  c^i^le  veyleu^eHt  fait 


JM>I^ 


»,^Le 


•'  secdors  d»  rachetetlT."      '  ;    .   *  ' 

Tant  que  r^viction  u'^st  .pas  T|ali8^  le 
reiidre  la  vente  irr§v¥fea^le  en  payi^nt  les  cr6 
.  „ »  y^  w* . ,  r  '  tij^^^^  et  ta»t  qu'ii Vejt  pas  d6montr6 
^  •/„  .est  dans  rinjj||8ibilit6  de  fidre  dispj 
I  qneB.'rgc&<ifl^n'apfts^raison  de  se 

vendenr  a^Bfiait  &  tbutes  ses  oblig 

'^i  l^r,  pages  52*7  et  628.    ^         ,. 
Or,  dans  le  cas  Mxiel,  iln'ftpasfit^ 
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_' petit  \j^,' 

hypo- 

indew 
^'pothd-  ,  , 
tuisque  le  ^' 
uvergier, 
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l^le  pA  «ii|p^l  ^  ^.   U  , 
e^t'  i6  bien '  f&fei  M«i^  *flimi^|^'  •-  ■  ^ 
X  t^&er  sofi^ri^  »  #1^  i^jfe^ 
,ol^tion,'oa  cle  fawe  iJU^fwrnfre 
ues  prQportionnpllftvftu  priot  de 
^  ,     obtenir.    t^gufi^r  n'aurait 
^n^tll^pittmage,  le  vendear  ef^  fait  dispa-  ' 
l^|Miti^^»  i  letgr'terttie  4'6cb6an<^  IVqufe- 
^,  €«tei|'sa  pifopri6t6;  libre  A  Ini  'd'en,  W9^  *^* 
i^^^oUr  lesqilfelles  il  i*a%ait  acqiiise.  [  S*il  ai&ffert  des 
^images,  il  dtoit  se^  I'imputer  k  lui-mfimte;  ifene  pent 
le^plamerde  8<>n,vende«T.    "  Volenti  not  fit 'ii^'i^"    Si, 
>*, '    '  Wlantrait^,  le  vpa|dur  n'eut  pa$  pay6  ,868  CT^anoiers* 
m  "I  l^ypothficaires"  k  I'^^^ce  de  ses  dettes,  et  qi|^'acqu6- 
•tt   >     >*«?  ,e6t  6t6  fevinc^bj&'lierniet  alors,  mais  alors  seWement, 
S'Tvi/  '  eAt  enle  droit  de  deniiai^erles  dommages-int^rfejs  aux- 
.'       quels  aWt  j^donni^rii'iienrfcviptiori.  'Car  Ini  accorder 
;'      ^  <les  aommages*iiit6^tB  en  vue  d'«V6^ement8  fttnrs  qni 
.  ,     "'  'n'arriv'eront'p^t-%ejiMnais,  c'est,  suivant  ^.^x^ressio 
^  ^  '    ^'     de'Troplong,  "confirtidTe  Ja  crainte d'firiction  iijaa>.r6alisee 
b}  '"a^c  nne  Eviction  consomiA6e  et  ac<^omiWf^|e  de  son 
7?     ,.'*escortede  dom«iages-int6rftt8,  fiire  de  rol)|igiition  pet- 
sonnellQ,  de  garantir  nne  obligatioa  r6elle,  de  venir  an 
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'tfttiye  pour  dfimoiitrer  que  I'appelant  n'6t»it  pa«  en  6tat 
aj^airedisparaitreles.hypothdqueB,  quand  le  temps  aerait 
i^BriUrde  le  faire.  L'appelant  a  done  satiafait  d  toutes  lea 
obltgationB  qup  la  loi  et  la  nature  de  son  contrat  ha  im- 
,r^o«aient  envers  i'intim6;  il  n'est  done  pas  pwiible  de 
^»ommages  envers  lui.  / 

Mais  la  (^ur  de  rfivision,  sans  se  prononcer  sur  la  ques- 
tion de  savoir  si  llicqufireur,  surpris  par  des  hypothiques 
non  d6clar6e8,  a  le  droit  d'exiger  de  son  vendeur  qu'il 
fesse  disparaitre  ces  hypbtMques  aVant  de  passer  titfe, 
a  trouv6  que.  le  vendeur  dans  I'espdce  avait  garanti  A 
son  acqu6reur  qu'il  n'y  avait  aucune  hypothdque  grevant 
la  propri6t6  vendue  et  que  Facqufireur  avait  eu  droit 
d'exiger  un  titre  A  une  propri6t6  entidrement  libre. 

Remarquons  id,  rerreuf  manifeste  dans  laquelle  est 
tomb6e  la  Cour  de  Revision,  en  se  livrant  A  un  travail 
d'interpraation  que  rien  n©  justifiait  dans  lereircont- 
tances.  Nous  soumettons  qu'il  n'y  avfiit  pas  lieu  k  intei^ 
pr6ter  r^crit  du  80  mars.  Les  termes  de  net  6crit  sont 
clairs  et  prficis,  ils  doivent  dtre  pris  dans  leur  sens  litt6ral. 
Notre  article  1018,  Code  Civil,  qui  statue  "que  lorsque 
"la  commune  intention  des  parties  dans  un  contrat  est 
"  douteuse,  elle  doit  6tre  d6termin§e  par  interprfitation 
"  plutot  que  par  le  sens  littfiral  des  termes  dp  contrat/* 
doit  se  combiner  a»^c  ^.que  dit  Domat :  "Si  les  termes 
"d'une  convention  paraissent  contraires Jk  I'intention  des 
"  contractants,  d'ailleurs  fevfdente,  il  faut  suivre  cette  in- 
"  tention  plutot  que  les  termes."  VoilA  le  vrai  sens  de  la 
loi.  "  Cifin  in  verbis  nulla  ambiguitas  est,  non  deb^  admitti 
"  voluntatis  qutKstiq" 

L'art.  1156  i9^%^aiidUj|(g%I*rombiere^  ler  vol., 
page  617,  n'^;4g^ible  |K|5«  les  cas  ou  les  ter- 
™e8  exprmje'ii^  mal  I'intentfe  ^s 'parties  et  ou  elle  se 
trouve  3'meurs  manifyistf  "  Interpreter^  ajffate-i^ilf  plus 
lorn,  "n'e^  pas  refaire  une  voIont6,>c?^  senkmei^  «ir 
"  rfitablir  I'expressioif."  .   '  •        %v^^ 

JBemolombe,  vol.  26,  page  4,  dit,  No.  4 :  "  II  n'f^a  lieii  i 
"  rint^prfetation  que  dftpB  le  flaa  ofliflftH  tittmcitfMe  ik  con- 
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la  Qonvention  m 
jT  sens  littfiral ;  et  ce  setait 
"  undangereux  abus  que  de  s'en  6carter  pou>  subatituef 
"uneinteTprfetation  plud  ou  moins  divinatoire  et  arbi-. 
"  traire  au  sepa  net  et  pr^cis^  c^ue  prfiaetttent  Iw  terrne* 
"  mdmes  de  la  coiivention."  '^  "  / 

Iciilii'y»n»  pbscwTitfe  ui  afiabignitfi  dans  1^  temei 
delalettre  du  80  mare.    Oii  trbUye-ton  cette  intention_ 
4vidente'dp  vendre  sa  choae  libre  «t  qnitte  d'hypothftquei 
delap&rt  duvendeur?    N'arrive-t-il  pas  tons  lea  jouM  - 
duW  proprifetaire  vend  dee  proprifetfis  grevfeea  d'hypo-' ■ 
tfe^quea'?    11  est  possible  que  I'intimfe  ait  eu  I'intentiott 
d'acheter  cette  propri6t6  lib«  et  quitte  de  toute  hypoth§.„ 
que ;  v»ourquoi^'a-t.il  pas  ejiprimfe  cette  mteirtion  ?    S  il 
I'eut  fait  il  au«tit  dfecouveTt  alors  que  ce  n6tait,pa8  lA, 
rintention  du  vendeur  ;  les  volont6s  des  parties  ne  pou- 
vant  pas  se  rencontrer,  il  n'y  aufait  i?as  e^,  de  cQnt.r?|. 
C'estVintentionctwfwmne  des  parties  qu'il  faut  d6couvrir 
et  iL  faut  1»  rechejcher  dans  I'acte  qu'elles  ontfait  en 
commun.     Car,  c'est  dans'le  moment  mfeme  ou  les  parties 
out  fait  leurs  conventions,  c'est-Mire  dans  lo  moment  oil 
Be  forme  le  contrat.  qu'il  faut  consid^rer  les  yojojjjl.  »«« 
pas  prises  isolfement  mais  ensemble,  alors  qu^lle#*)W  ^ 

'^'"SlTeurs.  dkns  le  doute,  le  contrat  s'interprdte  ^contre 
celui  qui  stipuie.  "  L'entente  est  au  dimrr  disait  Loysel. 
"Oelui  qui  reclame  rex6ttution  d'une^obhgiitwn  doit  la 
"prouver"  Ici  I'acheteur  demande  Vex6ctttion  d'une 
clause  qu'il  dit  avoir  stiptil^e  et  par  laquelle  4  aurajt 
droit  de  forcer  son  vendeur  k  faire  disparaitre  le^^  hypo- 
tWques  sans  d61ai ;  qu'il  la  prquve.  C'est  k  ee^i  qu* 
affirme  h  prouver,  actoris  eU  probare ;  et  s'il  ne^JrouVe  i>as 
sa  pr6tention.  ^Ue  ne  pent  fetre  admisef  actore  npn  pr0bante, 

Mais  si-  toutefois  il  y  a  Men  d'interprfiter  P6cnt^  du'-Ba 

liars,  I'interpr^tation  que  lui  a  donnfee  U  Oour  dj»6vi. 

'sion  eat  erronnfee  '  "'     ^  -    tS-* 


'  -1. 


Bn  dfcclai^nt  dans  sa  lettre  du  80.rtftW  IhyyulAftiiiie 
de  12,800,  le  vendeut.  dit  cette  Cour.  garantirtJiltA  1  ache- 
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)nt  olairs,  il 

et  oe  serait 
it  substitnet 
lire  et  arW-,    *• 

lea  termes 

s1^  tenniat/  ■    ' 
te  intontioii      "i 
dypoth^quei    ~" 
UB  lea  jours  " 
rdek  d'hypo?' 
I  I'intention 
ate  hypothe- 
cation ?    S'il 
f'fetait^pas  \k, 
rties  ne  pou- 
'l  de  cQiitiTat;. 
ut  d6couviiT 
1  ont  -fait  en 
oil  les  parties  . 
o  moment  od    ,' 
v^olon^e,  non  » 
'^lle^lMit  en^ 

rprdte  contre  ^ 
disait  Loysel. 
gtltion  doit  1« 
ic^ion  d'une 
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tre  les^  hypo- 
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teur  qu'il  n'y  avait  que  <^ett^  hypothique  qui  grev^t 
I'immeuble.  Mais  cette  interpretation  n'est  pasbgique;  "•"l"' 
decequele  vendeur  a  ^fclar*  A  Hon  acheteur  u5e  hypo^  f^' 
thique  qu'il  a  mise  k  sa  charge,  il  ne  9'eii  suit  pasi  qu'ila 
affirm^  qu'il  n'y  avait  arfoune  autre  hyi}oth6que  ;  seule- 
ment  il  a  chkrg6  son  acqufireur  de  payer  mil  de  ses  dtfian- 
ciers  hypotli§oaires,  et  il  s'est  r68erv6-le  soin  de  se  lib^rer 
.lui-m6me  euvers  tm  autres  crfeanciers  ;  en  se- servant  de 
ces  mots  "mortgage  on  ground,'!  le  Ven4eur  entendait: 
dfisigner  I'hypothdque  du  bailleur  de  fonds;  c'est-A-dire 
oette  somme  de  #2,800  6tait  Je  prix  auquel  il  avait  lui- 
ijiAme  achet6.1e  terrain  et  qu'il  n'avait  pas  encore  pay*. 

Pr6tendra-t-on  que  souale  jrfigime  du  Code  Napol6on, 
Gauthier  se  serait  rendu  coupable  de  stellionat  ?    Nony 
a^surtment,  puisque  d'aprds  I'article  2069  de  ce  code 
stellipnat  n'existe  quequand  le  vehdeur  a  prfisfintd  comB^e 
libres  des  Wens  hyi)oth6qufes,  ou  qu'il  a  d6clarA  deS  hi 
th^ues  moindres  que  celles  dbnt  ces  bieda  so«f  cha/g^ 
Ilfeut  qu'il  y  ait  eu  de  la  part  du  vendeur  tfffiruition* 
V^Afo^tlS'  """  ^"^^'*  d6cid6  W  CouTide  cassatiU,  Si  *"' 

,      ZachariiB,  vol.  4,  paragraphe  686,  note  8,  page/ss.  dit  • 
,    Le  simple  silencedu  debiteur  ou  du  vendeur  Ae  lerend 

^donc  p^  stellionaire.     II  ne  le  devient  qiuTpar  Suite 

"  d'une  di§claraiiQn  expresse." 
Holland  detV411«rgues^Vo,  Stellionat,  BTo.  11  •  Trop- 

l?"*"?.^'*"*'^^*''  ^^^ '^ri^?'  N*»-^8  5  Dur^ton.  vol.  18. 
Nos.  448-444 ;  S.  Y..'^,  2:.546tS.  V.,  68,/ 2t0. 

^Icj  le.  vendeur  liX|*s  pr68ent6  sa  ch^e  comme  libre 

bt  Ihypotheque  qu'il  a  d6clar6e  esl  ejfiwtement  celle<iui 

grevait  sa  propri6t6,  il  a  d6clar6  una4ypothdque.  mais  il 

.i  a  p^  affirms  qu'il  n'y  efi.  avait  pjib  d'autres. 

Dans  le  systame  ^e  la  Cour  de^vision,  la  simple  r6ti- 
TT       ^«*»^«^^|*«»idrait  coupable  destellionat. 

Et  cependanljfipuy  de  cassation  avait  dit  antfiiieuri- 
m^ :  "  AttenlE  que  dans  le  oontrat,  on  pent  bien 
ire  que  la  v6rit6  n'a  pas  6t6  d6clar6e  toute  entidre 


maii  qu-bn  ne  voit  pas  Jans  cct  gcte  Taffirmag^p^ 
tjve......."    CSMe  reticence  du  vendeju*  d'wlleurs,  s'ex- 
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niMtait  ettcore  aux  parties  Ja  ohattce 
tion«aiv«<\j«t  de  ce»  IwpothiqpeB,  lo 

r<-dig6  *5t  sign*;         1     -'^^^gm/L^   ■  ,x      * 

Jb'«iq«6rew  ftirail  la  (^Pfl'sfll  fHJiiw<«Wim  M  faisani 
imi^r  un  e«»rtiflcat  d^  hypothk^m^a.     llien  n'a  6tfe  fait 
"       CO  Bend.;  n'y  a^t-il  paa  UnMsMg^noe  de  la  part  de 
lUi*  ?    11  li'a  pas  mfym  fU^»nd*  d'eiplioationa,  i 
dwijr  A  ce  iii^Jet.    r^  1!" ' 
^p^^dan^c'eirt  oontw le  veiwW^?  ^tt©  Von  apphqw 
,.  »,,»^J«:i6v«iit4»delftvlQt^   Oni^  ^0 

^  ^^  moyen  de  a^Aiation.  o»  M  a<6ootae  $8^0  qna&d  il  V» 
Bubi  ai««ine  pertfe,  rlen  aouffft,  si  qe,n'e»t^n«  pHya^ion  de 
;.b6nfetioe'8  ima^nwrea,  Oeft«iJI  ftomipewble  q^«laCon• 
|  de  '■  m^hon  e'^toign*  eoMld6t»bleWnt  4«  Ja  doctgBe 
conaacr^e  dana  le  'QiiiA&''''M-f^^  W^* 

vendeiMfcavait  formelfeefl*  <Mit»ri¥*^^  t^^ 
'  twite  caMs^de  trffuMe  ©t  4'6Tictio&  de  quel^ue  natttre 
*      'due  6e  80it?^  Mais  conwne  1^  cohtret,  n©  copteiiait  pas  la 
ciaiwe  de  "  fran^t  quitte;^4e€J<m1r  e  dfiolw^  <HW  le  ^ 
fant  ie  foire  di8para|ft^'^  hyj^^dqnea  tt'^lait^^  pa»  nUii 
canse  de  dtemande  en  T^k>1i»t|on  Ais' k#(rente.    06  la  Oour 
' '     M-elle  t^oufbdang^beai^ce  |ctu^«.  k  cUxmM  "  ftfftc 
et  quitte  ?"^t.ctf'?aii^  l^sileiioe  aHlolu  du  wndeiiJf.t 
.' .      Nona  aoum^tona  hnmblemenr^to  dai^a  .le  ^^fnce  du 
A,    contrat.  on  neiJNl  IM  pr6ati»^r^e;«fe  ffecJ  dattee 
*.  de  fran^  et  qX/ "H  ^t  n^  d4oMi»,  ti^«»«»^ 
tion  du  vendenr  i  ce  siyet.     ^11^.'*"       |.    'JW^.-j     ; 
"  :gn  Tfeatimant,  fltina  dkpn^W7aeiion«  4e  VmUM  eat- 
ft^dfee  aw  le  r^fua  de»>elwit:4«^  faijje  diapattaitre  de 
\i  ^'  ^  ^ea  %i«tb6"qnea|Pa Ala^«)i>rijtA  y^t^e ;  ot 
."»^  ul«>^l«it' ^'aTiAaaia  ^e,^  Hntim^;i>tt^eg«ta«iif 
""i^    •     formeldefairtdiaparaitreic^bypothSaj^esayfntlartd^^ 
■■^  <<^.   .tibnp»r6critaiicoiiitra|.-  La  loi  ne  Ini  en  fiSiawt  paa  ttl«> 
t  .       .  obligatioiB    L'api)felaitf  n'a  done  manqnfi  k  auonne  de  aea 
'  obligationa  envera  J'ii^timfi.  Ce  derniepn'avait  droit  eontee 


.  toi  t  aucune  action  e&4oromagf a  pnnTinex6fliition  ^*oWi 
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gation.    Nona  ajoutona,  le  refua  de  I'appelMit  de  faixe  dwh 
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p»T«ltre  CM  hypothdqaes  avant  la  paaaation  du  oontrat 
l|'»  paa  M,  m  quoi  que  oe  ioit,  la  cauM  den  dommages 
<|1ie  rtolame  riiitim6. 
•iJSL  Halt,  for  tbe  roBpond«nt :—        ''  ^    ' 

t^e  case  virtually  turns  upon  tke  construction  of  the 
leltAt  from  Jonos  to  Ritchie,  and  the  eviden^of  Gauthier. 
Froin  a  perusal  of  this  letter,  the  respondent  submits 
theiM  can  be  no  doubt  as  to  ito  meaning.  The  offer  of 
salejfi  made  of  the  hou^,  the  terms  are  mentioned,  and 
as  to  these  it  is  stated  the  "bal|nce,  |2,800,  mortgage  on 
"  ground,  can  remain  as  long  aMfiyer  requires!  or  can  be 
*iP»*d  off  «'  «ny  time  etc.''  There  is  no  mention  made  of 
ul^  other  mortgage. 

The'pkrties  have  an  interview  (no  mention  made  of 
other  mortgages)  and  the  terms  of  the  letter  ac^pted,  and 
appointment  made  by  appellant  to  sign  the  4eed.    B«8- 
then  exikpcted,  and  maintains  yet,  he  should  have 
rood,  firee  and  clear  title  to  the  property  for  his  $4,800, 
^ot  a  title  with  mortgages  for  16,696. 

afore  on  this  point  alo^e  he  subn^tn  he  ia  entitled 
bed|^       V^#  •'''  ■■  ■  '"W''        '  '     ' 

]^  *^®'^Bpy  ^o"**'  as  t6  !te  construction  of  the  letter^ 
it  is  compMpy. removed  by  Gauthier's  own  deposition 
apd  his  owii  conduct  subsequently.  Jones:  had  but  one 
Wt  of  instrtiations:  In  one  case  he  offers  the  property  to 
Qil^  peysoiilvho^acGepts  it  (by  |4,800;  in  another  case,  on 
thc^sau^  iiistmctions,  a  man  offers  $4,600.  The  latter  is 
'  accepted,  and  deed  passed  to  him  as  of  course.  The  firs 
purchaser  asks  for  his  deed  and  is' refused,  and  whe„ 
'  Gauthier  is  pressed  he  tries  to  adopt  a  position  \«;jhich  his 
own  conduct  and  answers  subiijaqnently  bol^^.     i; 

It  wasli|tted  for  the  appellant  thftt  there%as  a  great 
difference  itiHhe  words  '*  good  title"  or  "free  and  clear," 
and  that  neither  of  thege  were  mentioned  in  the  letter. 
It  was  albo  arg«d  that  respondent  might  hare,  and  ought 
to  have,  consult^  the  Begistjgr  Office,  and  he  wonld 
thejf©  have  known  abont  the  existence  of  tlie  jmorfgages. 
.. .  Aw  t6 the  a|)a»||co  of  tho.worda  above  >ofojif>tod  to,  respwfc- 
dlant  msMly  asks  tl6ni  the  Court  a  careful  perusal  6f  the 
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Iwtter  and  of  a»uthier'«  depoiition ;  and  giving  wordi, 
■entences  and  oondttct  thoir  ordinary  inwaniag,  h«  ■ub- 
miU  his  cawj  in  wholly  made  out;  and  tiiat  (Uuthier'a 
Intention  expreaa  and  implied  waa  the  aame  to  him  Rit- 
chie, is  he  Gauthier  admita  his  intention*  weri)  to  Anid. 

Another  and  perhaps  the  main  point  urged  by  Oauthier'a       ^'  ,. 
counsel  was  this.   Gauthier  having  offered  to  pass  a  deed      v^ 
in  strict  accordance  with  the  letter,  and  the  mortgages      ■ 
'  being  not  yet  due,  Ritchie  was  bound  to  sign  the  deed, 
pay  the  |l,000fand  trust  that  he,  Gauthier,  would  pay 
them  as  they  c«me  due.  i  i     ' 

Such  a  pretension  is  untenable,. and  it  would  c<^rt»Inly 
place  Ritchie  in  a  very  peculiar  view.  Ho  had  under- 
taken to  pay  14,800  for  the  house.  At  the  passing  of  the 
deed  he  would  pay  Gauthi^  II.OOO,  and  still  have  his 
property  mortgaged  for  16,696,  and  be  liable  to  have  the 
property  brought  to  sale  by  either  or  all  of  three  diiferent 
people.  Gauthier  in  the  meantime  would  have  11,000  in 
his  pocket,  which  he  might  have  appropriated  to  his  own 
use  and  left  the  limits,  and  Ritchie  would  bo  loft  witbovt 
any  security.  '  .  '.-_'.'•■  A-'  •;,':•/■;■'■, '^:;:-.' 

The  rpspondent  admittW  at  the  argument  in  the  Court 
below  that  Gauthier  might  have  said  :  "  I  am  willing  to 
,  "  pass  you  the  deed  without  any  money  being  paid,  and 
"if  I  pay  off"  the  mortgages  now  or  as  fast  as  they  fall 
"  due  you  must  pay  me.  I  wfll  let  you  keep  th* money 
•'  as  security  that  yoti  will  not  be  troubled  by  Ihese  mort- 
"  gages,  or  I  will  insist  on  your  passing  a  deed  and  I  will 
"  give  you  security."  Such  a  positibu  wottld  have  been 
tenable,  and  if  Ritchie  refused  he  could  not  complain, 
and  possibly  might  be  liable  to  fcn  action.  Gattthiisr  did 
not  do  tbia,  but  strained  every  point  possible  to  avoid,, 
and  did  avoid,  giving  Ritchie  a  deed. 

DowON,  Oh.  J.  :— 

The  facts  are  these :  Gauthier  ajothorized  one  Jones;  a 
land  agent,  to  sell  a  property  for  him.  This  agent  offered 
the  property  to  Bitchie  pn  certain  term*.  ^^  Ritchie  .Vfent 
to 


m 


!)«T 


the  terms  propoMd  for  the  pnrohMo  of  the  property.     At 
the  same  time  the  agent  wm  iielUng  it  to  another  p»rty,     «•")*'•» 
named  Anld.    Ritchie  railed  upon  Oanthier  to  give  him     *"*** 
a  clear  title,  and  said  that  there  waa  another  mortgage  .      f^  « 
beaidea  theonefor  |2,B00.    Oauthier  would  not  cbu/ient 
to  diaoharge  the  other  hypothec  until  it  became  due; 
they  could  not  agree,  and   the  pro{)erty   waa  cojoiveyed 
to  the  other  party,  Auld,  for  |200  more  than  Uit<ihie  waa     . 
to  have  paid.    Kitchio  tJien.  qoiade  a  formal  denuu^  uppu  v 

^©tttthier  for  a  title.— ^ — ■  ■'    '      ■-    '    :, — ' — 'f^    — 

The  question  is  whether  Ritchie  was  entitled  to  get  a 
clear  title,  except  as  to  the  |2,»00,  and  to  obtain  from  , 
0authier  the  removal  of  the  mortgage  not  mentioned  iii 
the  letter.    The  Court  at  St.  John'H  held  that  G^nthior 
was  not  bound  to  remove  the  mortgage.    The  Obftrt  of  - 
Review  reversed  this,  and  condemned  Gauthier  to  pay 
Ritchie  |200,  the  advance  of  price  obtained  for  the  land 
from  Auld,  and  #100  for  other  damages.    The  whole  case  '    *  „    • 
turns  on  the  letter  from  Jones  to  Ritchie,  It  is  clear  from 
thii  that  the  bargain  was  not  then  complete.     It  was  an 
offers  bttt  it  was  subsequently  accepted.    The  question 
ia, whether  Jones  %. mentioning  that  Ritchie  should      .'  ' 
keep^  12,800  to  pay  the  mortgage  on  the  land,  meant  to 
say,  There  is  only  this  one  mortgage  on  the  ground,  which 
you  shall  piy,  and  keep  the  tttoney  to  pay  it ;  and  there 
is  no  other  incumbrance.  -   r     '  vv 

The  nkii^jority  of  the  Court  have  come  to  the  conclusion 
to  eonfirm  the  judgment  of  the  Court  of  Review,  upon 
the  principle  ^e  followed  in  the  case  of  Orand  Trunk  Co. 
4-  Brewiier^  W^  BKf  that  the  terms  of  ther.  letter  are 
equiralent  to  a  clause  of /ram  et  quitte,  and  that  Gauthier 
wis  bound  to  1^70  the  pi^Qll^ree  from  hyi>othec8,  ex 
oept  the  one  iS^r  #2,800. 

Bamsat,  1;  (i/Km^)  :~ 

This  oasA  involves  the  same  question  as  that  in  Orand 
^nkCo.  ij^Brewiter,  with  this  difference  that  there  is  a 
letter  in  theiie  words :— [Sm  Utter  etted  above.] 

■  lieoldeiltlitsameday;6Leg.News,94. 
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im  '   The  majority  of  the  Court  are  of  opinion  that  this  letter 

rt«u|hi«r  ^g  equivalent  to  the  clause  o'f  Mnc  et  quUte  beyond  ihe 

RitoWi.  hypothec  or  mortgage  indicated.    I  cannot  concur  in  that 

/.'  opinion.    The  clause .  of /mnc  e/ <7«»«<e  must  be  express  ;     ^ 

V  and  therefore  I  would  reverse. 

"".  N.  ,     Judgment  confirmed,  Eamsay  and  Tessibr,  JJ.^^i'm. 

'^  J  ■* '  ^  *  AfBeltefeuUle  Sf  Bonin,  attorneys  for  appellant.              '  ^ 

'  '      Church,  Chapleau,  Ball  Sr  Atwatet,  attorneys  for  respon- 

"       '   <   ^^  depl.  "      ,  /                                                             .- 


'\ 


May  28,  1&87. 


\i   V 


poramyDo^imiCn,  'J.»  TBflsiER,  BJ&T,  ChUbch,  JJn  .  ^ 
'    ..    JAMBS  A..OANTL|B  RTNAL.,        -         ^ 
,    '  (P(^jj.  andjfftdd.  defts.  itt  Co^ bel9w),^  » ' 
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4    THE  COATICOOE  COTTON  cdv 
.  ^ .     {Defts,  and  incid.  plffs.  in  Chwrt  bdoio), 


I  ' 


*     :-*  . 


.  '    Respondent 


■*       '      *•.*  AND  ■""  * 

^  E.  CONTKAi       *• . 

(    ■  .   .  .'.,''•' 

f>tincip4  and  agent— Revocation  of  agent' i^a^vfh&rUy— Right 

^  r  to  indemnUy-^Prospective  fri>)i^- 


The  appellants,  commission  agents,  obtained  the  ■<Jl^ng  i^jj^cy  for  the 
product  ofthe  respondents'  Cotton  Mill.  As  the  conditiotf  of  redfiivmg 
th^-Men^  they  were  required  to  subscribe  $10,000  in  the  eapital 
k  Company,  respondents.    No  term  was  fixed,  and,  after 
,  M._p»o  ».>  vear  andWie  months  the  agency  was^w^tMrawn  from 
tappellanl^    In  an  action  for  indemnity  by  the  #tee»ts: 

ion  of  sJoHNsoN,  J.,  M.  L.  R,  %S.!itfe),  that  a 
mandi^  for  which  n*^^  has  been  stipulated  iji  FeVo<l?|p;at  will, 
even «^re the  atnnt haa^vena obiisideeatioA f<»r 
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2.  The  revocation,  however,  ft  8al>j«ct  to  the  obligation  (m  ^e  part  of 
the  principal  to  indemnify  the  agent  for  any  actual  loaa  suffered  by 
him  by  reason  of  the  revocation  of  the  misdate.  The  aunt's  claim 
to  indemnity  cannot  be  extended  so  as  to  include  loss  of  profits 
which  he  would  have  made  if  the  agency  had*  been  continued,  but 
merely  such  expenses  as  he  incurred  in-order  to  carry  on  the  btuu- 
ness,  and  which,  in  the  particular  circumstances  of  the  case,  mayl^ 
seen  to  have  been  contemplated  at  the  time  the  aplwintmeot  was 
made>  .  • 

..'■■■•--..,•■  .  ♦       •,» 

The  appeal  was  from  an  interlocutory  judgment  of  the 
.   Superior  Court,  Mo^tfeal  (Johnson,  J.>»  May  28, 1886,  re- 
.   ported  in  M.  L.  :^„  8  S.  C.  9. 
,     The  consitUrants  of  the  judgment  a  quo  were^s  follows : 

"The  Court,  etc.,.v 
•  •    "Considering  that  the  plaintiffs'  action  is  brought  to 
recpyer  from  the  defendauts,  damages  for  having  been 
-   deprived  of  the  agency  to  which  the  defendants  had  ap- 
pointed, Ihem  for  the  purpose  of  selling  the,,  product  of 
thair  co||on  millsi,  ujpon  the  ternis  in  their  decoration 
",  alleged  r'^'^;,     '■.:.■"■■    >,...       ,t  '      ' 

-  I'^^M^^^^S  that^he  defendants  hav^  pleaded- te  tfee 
Hid  a|p>n,^^  substance,  IjW  they  did  iso  ap^int  the, 
plaintiffs  thiir-  agents  upoj^  t^.  condition^  that  th^y,  |h6 
'glaiatifs,.8hould  subscrfte '*$1o)q00  in  the  capital  stock  of- 
MSaid  company,- which^  n^er  did  ;.  that^l^ey,  the 

ft?*9*^'  ^®!"®  %  ^*^  entitled,  tt)  revoke  at  any  time  at 
thdlrdwu  pleasure,  and  wit Wuf  J^ing  bound*  to  show 
cause,  the  sai^  agency,' but  that  theyvq,l8p^awi  good  ^nd 
suflBTcienf  r^Mons  for  revoking  tH6  siume  ^     ,  ,    ■ 

"Cjonsidering  that  the  defendants  alto  filiad  an  in^siden- 
J»rdemand  for  |l,585.09,  for  certain  overcharges  in  the 
.accounte\tendered  by  thef  plaintiffs.Jjvey  Iniabove  the 
comm^^ions  to  which  they  were  entitled,  Wd'  considering 
th|t  ^e  d^n^nts  filed  a-I^Lrther  supplementary  inci- 
den^l  demahd  for  |l,i396;31,  for  charts,  for  commissions  ' 
on  sales  for  cash  on  which  ft  discQunt;  wks  ^ade,  and  a 
guarantee  commission  of  3J  per  cent.,  vfia  nevertheless 
wroi^fttlly  charged ;     V        *^  ; 

^domjtaering  that  the  plaintiffs  answered  tie  said  plfeas ' 
^.*l>#*i4  wqidejital  4emfiijd»  by^ifejfeng  that  th^ 
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had  complied  sufi^qiently  with  the  condition  of  i^Uonb-  ^ 
ing  the  said  llO.odO  stock;  that  their  acconAt  isleH  were 
regularly  accepted  without  objection  until  after  action 
brought;  that  they  had  a  right  to  allow  a  discount  for 
prepayment  without  affecting  their  guarantee  commission ; 
in/further  by  a  general  denial  of  the  facts  alleged  bythe 

defendants;  ,   |  .    ■  ^\-      L«o  «/»♦  in. 

"  Considering  that  the  agency  m  question  was  npt  m  ^ 
tended  to  be  perpetual  and  was  not  made  for  any  deter^  ' 

"^"^S^m^that  the -ub^^^^^^       for  $10,000  stock  «"; 
also  proved,  and  in  fact,  admitted  as  a  sufficient  coiftph- 
ance  with  that  condition ;  ^^         -      .         ^  .  .^ 

"Considering  that  the  plaintiffii  entered  upon  their 
duties  as  agents  as  aforesaid,  and  the  defend^ts  on,  the. 
loth'of  August,"  1881,  withdrew  and  revoked- the  said 
affency,  as  is  alle^edln  the  j^laintiffs'  declaration ;  .  : 

"  Considering,  first,  as  regards  the  priiicipal  demand, 
that  bylaw  the  plaintiffs  bad  a  right  to  revoke^ tlje  said 
agency,  and  that  therefore  it  is  superfluous  to  inqture 
>    whether  they  had  reason  lor  so  doing ,  ,,;..... 

"  Considering  that  the  said  agency  was  not  sold  to  tha 
plaintiffs  for  the  Consideration  of  the  said  tlO.OOO  stock ; 

"  Considering  that  there  was  no  express  stWation  be- 
tween the  parties  ttat  the  agency  could  notbetevoked 
without  indemnifying  the  agent ;  \^  ^  ,     ', 

'*  ConsiLing  that  although  the  defendants  had  by  law 
aright  to  revoke  the  said  ligency  as  they  did,  ^Iwith- 
standing  the  commissions  on  sales  to  which  the  plaint  ft 
we^e  entitled,  yet  that  under  the  circumstances  of  the 
pres  J  case  the  plaintiffs  would  be  entitled  to  be  indem- 
nlfierfor  any  actual  loss  suffered  \^  them  by  .reason.of 
the  said  revofcatioi,  because,  though  the  law  gives  them 
*  n^  express  right  to  such  indemnity,  but  on  the  contrary 
gave  L  defendants  an  absolute  ^ght  of  revocation,  the 
/^,  were  free,  by  law  to  make  Iny  «ratigement  tl^ 
rose  derogating  f^om  such  absolute  right ;  that  such  del 
^    :^ra^ion  -Vhe  operated  J^itly  by  the  n^ur,  of  the 
^         ...faWp^  nnon.  and  the  duties  exacted  from  t&» 
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^Igent;  and  the  nature  of  the*  business  which  might  put 
Wm  to  expense  and  trouble  in  furnishing  and  preparing' 
the  means  of  carrying  out  the  mandate ;    - 
"  Considering  that  the  right  to  damages  for  Toss  of  profits 
.    mfuiuro  which  plaintiffs  might  haiKe  made  if  the  agency 
'  continued,  is  inconsistent  with  Ah6  right  o^"  revocation  in* 
the  defen^dants,  and  that  no  other  loss^or  damage  has  been 
psoved;         ,  •  .    '  • 

"  Doth  dismiss  the  said  principal  demand."  ' 

(The  judgment  proceeds  to  deal  with  the  incid<iiitil  de- 


Cai^tto 
Cotton  < 


ittands,  as  regards  which  it  was  ordered  that  an  accountant  •    V 
should  report  on  certain  points.set  forth  in.detail.l  ^ 


^      fi.  Ldflamm,  Q.  C,  and  John  Dunlop,  for  the  appellants  :— 

yit  will  be  seen  that  the  judgment  lays  doWn  the  priil- 

cjpje  that  agencies,  whether  gratuitous  or  given  for  a  valu- 

lible  consideration,  are  revocable  af  the  will  or  pleasnra  6i 

the  mandator. .  l  ;     ;'     '       .  * 

'iL  ^i/^^^®^*  held"  tjftt  the  subscripUeti  for  $10  000 
Ifpek  #as.proved,^a  in^abt  admitted? as  a  fefecint  cW- 
pharice  with  the  cp^ition  under  w&ich  the  Sgency-Ayas 
given.    The  judga/nt  also  linds"  that   appefets  wCr^', 
dismissed  froin  the  agency  without  notice.   The  jndgMfeut  • 
seems  to  qualify  the  absolute  right  of  Oismi^  by  find-'' 
^ng^thitt  by  the  agreeinent  Under  Whl^  tfte'^ncv  Was 
conferred,  there  was  a  derogation  0m' ^he  strict  prin-" 
ciples  of  mandate,  entitling  the;pl,^fl^.  in  the  event  of  ' 
dismissal  or  revocation  of  the  ageiicyrid'ola^fli^Sid«mnity  '' 
for  any  pecuniarjr  loss  or  damage  austaiaed-by  them  ik  " 
preparing  the  mepis  n^fcary  to  sell  the.,  product  of  the 
mill  of  the  company.  :      *'.  •  ""^  '     .  1  *  , 

Th0  appellantiB  submit :—  ^  • 

lit  That  the  agency  in  question,  which  is  proved  and 
admitted  to  have  been  conferre4  o^  Aem  on  co6dit|oai  of 
theftf  subscription  of  H6,0d0  m  the  taQ^ital.stiWof  the 
c6topwiy,  co^d  Hfh  %Q  reyoM  k  the  plefcTOje  of  the 
C9)9^pany.  *,„  '.,.  >^        '     • 


^  ". 


■*«  ^ 


#■ 


Un* 


448' 


MOinHEAL  LAW  REPOETS. 


!•«•  2nd.  Even  if  the  agency  in  question,  which  is  prttved 

''^i"'  and  admitted  to  have  been  given  for  a  valuable  considers 

8^0^.  tion,  was  revocable  at  the  will  or  pleasure  of  the  company^  ' 

J  yet,  there  was  an  absolute  agreement  derogating  fronol 
^'    jt^'-puch  absoluterightofrevocation,  and  under  this  agree-' 

/  A^  4 ' :  ment  appellants,  if  dismissed  without  cause,  had  their  rfe- . 

''  ^  course  in  damages  not  limited  to  reimbursement  of  actual 


?'i;      pecuniary  loss  sustained,  but  that  they  had  the  right  to 
;.  $'^m  damage^r  all  the  loss  suffered  by  them  by  rea8<«i ; 
"T^^sFthe  breach  df  agreement  under  which  they  were  am 

' '.    .1         :i  xi..li-«. e  ■^■^jtiin,  <'m  fuhim  nnnlA  tmifvT  into 
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01  tne  oreacn  o*  agicomcuv  «»*«.«»  ,.«.««>  — ,  — ^^-  «^ 
pointed,  and  that  loss  of  profits  in  futuro  could  enter  intiS 
the  computation  6f  such  ds^inages.  j-;  ",. 

McGoun,  for  the  respondefiti?  :»^  |i^-  ,  . 

The  respondents  submit  that  the  judgmentof  the*Couft        ^ 
below  should  be  confirmed  foir  among  others,  the, folio w-^'v 
mg  reasons: —  .    ^  _     .    ..      -      -  "^  .      v- 

1.  Because  the  agency  in  qijeition  was  not  intended  to     ; 
^be  perpetual   and  was   not  made  for  any  deternnwat^* 

period;  .,  ^  it.       u       • 

2.  Because  ui^der  the  i^cumstances  disclosed,  tpe  sub-  .  * 
>cription  for  stock  in 'the,  company  did  notmak'S  the 

agency  one  revocable  onl^  lor  cause.  '  -      «'^ 

8.  Because  there  is.^ipjWroof  of  loss  directly  incidental 

to  the  revocation  of  ti^gency.  ,  ; 

^.  Because  in  any^vtfnt  the'  Respondents  have  shpwn      ^, 

ample" reasou  ior;ij^ybeatUn  of  the>man4at^ 

/  i^e'iplaintiffs.-. /iJ:li^  ".„;,,  :,.;ii^'^"^^         .      '*'"    jLur 
5.  Becaip^  the  ,^e8tioit)?  ol  Hcqoahl;;  il^volved,  Jtfttify 
:;  the  ;*^fer«^c^ttfih^  cross  and  su^lementary  demande  to 
"  ■ah"accoWant.     ■       .;,.^' 'tj^r^-r,::  /i-V;,  ",,•■. ]y-, .v^'"  ^-  •■  ::,^;^     ■ 

,^,i^BipB|roi|^.|::i^,.:'.vu^-:^        ■  '^n^- /.^   "    ■ "  '  ■■■" 

""^C'  T?Hfe%petlant8  claim  |10,000,  loss  of  profits  and  coim- 

mipsi»ns,andiifuyth^Tsum  of  j|5,000  foreXTOlKsesjiiicttrFe^..   . 

^n^v^lluu*^  to  the^^  folldwing  oitfcuw- 

jtiiiWJefc   %  December,  1879,  the  appellants  tiiado  an  offer 

to  the  poaticojjk  Cotton  G<)m|iaTiy,  to  bocome  theSjr  ^elliyg 

,  iig»i»tsi  i>x  thfe/pal^  of .tho  pi?odtici^  o^  th#  mill.    T^»  oWet 
.wti  i^g?J^»iJ  iTi^April,  IRftO,  oa  tfon^to  tfefcfc.^»pp^T__ 
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lants  should  flubscriWe  llO.OoV  in  the  capital  stock  of  th^ 
comply.  There  was  no.terilQ  fixed  during  which  this' 
agency  should  contiin»e..  .On\the  etli  August.  1881,  the 
appellants'authoiity  wnrtrtrevoked.  Under  these' circum- 
•tencf^s  they  sue  for.  $10,000.  loss  of  profits  which  they 
daim  they  would  have  made,  anS  further,  for  $5,000 
^iQtpeni^es  fneurjed  by  th^..      '/        < 

The  respondents  pledi  to  the  action  tiat'thWappeHaills 
liev^r  eomplifed  with  iKe  condition  wl»ibh  reJSl  that     % 
Aey  should  subscribe  #10,000  in  tW  capital  st<&kofthe   "^ 
company/  This  is  a  singular  pW  seeing  that-tbe  res- 
po»denta  had  recognized  the  agenc/  for  more  than  a  year 
Moreover,  it  is  proved  as  a  matter  of. fact  that  th^adtoer- 
lants  did  subscribe  the  stock.      \  '       ^  -     , 

^    "  the  .second  plea  is  that  the  respondents  had  a  ri^Rio 
■Vifevoke  the  appointment  of  the  ai>pellant8  as  their  agents 
•at  pleasure.  '  ?       '      ,* 

l^he^jprincipalqiiestiop.  therefore,  is  whether  lis  agency 
ftras  revocable  whenever  the  cofhpany  pleased,  ^he  Court  . 
^  bdo>v  held.iu  the  affirmative.    There  is  io  doubt  that  a 
contract  of  agency  is   revocable  at  the  pleasure  of  the 
mandant;    but  it  is  urged  by  the    appellants  tl^at  this 
■agency  was  on  a  different  footing ;  that  they  gave  a  con- 
sideration  for  it.     T«^e  do; not  think. this  makes  ihy  differ-^    ,. 
encej  it  only  raises.  We  qiJSstioinwhetVr  the-?handatary 
18  entitled  to  be  indemnified.  If  the  »ifl«.A»<  befor'a  slated  ^  -" 
.period,  and  ii  %e  revoked  before  the  expiration  of  that 
periiJd,  there  is  a  right  of  ^Miages. .  ^An  example  of  this      ' 
w^preseijted  by  the  case^Jj^clerk  vrho  is  discharged        ' 
mof^  thf  ierw  pi  his  enpfement  expires.     Bnt    the 
present  fe  a  diffWrerft  case.    The  appellant^  Maiii  $1^000 
for  profits  they  wAld  have  earned.     But  as' the  mandat 
W^  revocable  at  pleasure  the  agents  have  m  right  to  be"^ 
indemnified  ft.r  profiiH  not  yet  eaiiied      Hie  appell^s 
^ttjf ,  "  We  g«v«  a  oitiisUfratifm  for  becon^ing^he  agdnt«  of    *" 
this  eoiii)(tMiy,  «^a  ||,;^  oompany,  coufd  not  hte^k  the     " 
bargain."  The  company  apparentl/ washed  to' hate 'agent* 
who  were  interested  in  their  enterprise,^  aq^^^'^-^^^'- 
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agenoy,  thai  tlley  shoald  tj^e  $10,000  stock  in  tike  com- 
pany. The  App^lftti^ls,  hov^ver,  seem  to  have  ohttiined 
full  value  for  thia  ttook,  bi-  they  disposed  of  it  at  par,  to  - 
iSir.  Donald  Smith  aufl  others.  We  do  not  think,  therefore, 
that  the  subscription  of  stock  makes  any  difference  what- 
ever.^ The  claim  for  |1 0,00%  loss  of  profits,  ^3«  properly 
rejected.  As  to  the  $6,000  clj^med  for  loss  of  credit  and 
expensei}  incurred,  the  i^ppellants  have  proved  no  expen- 
diture, so  they  have  nx),elaim.^ 

There  is  an  incidental  demand  for  commissions  charged 

by  the  appellants  over  ai^d  above  what  they  were  ci|itled« 

to  charge.    The  ineide^tal  dtifendants  answet^4hat  they 

Metle: entitled  to  ma^^  these  charges.  I^pon  this  part  of 

;  the  case  the  Court  i)elow  ordered:  a  refereitifie  to  an  accot^n- 

jtant.  The  appeal  is  upon  both  judgments.  The  judgment 

of  the  Court  below  is  very  fully  and  Carefully  drawn. 

life  think  that  this,  particnlaafly  was  a  case"  where  an 

eayiertise  Bhoxdd  take  place^and  we  hold  that  the  judgment 

upon  both, demand8;Shou][d  be  confirmed.  '  >  , 

^  ,  .  Jtidgment  confirmed. 
Dunlop,  Lyman  Sf  Macpherson;,  attorneys  for  appellants. 
BMaue,  McCUnm  &>  Emardy  attorafeyB  for  respondents. 
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•  Subsa^taim-^^qf$ubsmt0cijn^ 

Hbu>  :— 1.  The  ordin»n<»  oflulbi^lWMoiui  of  l?^?^  n«v^K  was  in  fore*  i£ 
Canada;  waaocoiUing  to  tl«,Ji^#.wljiich  existed  iaiFrano*^^^ 
the  ordinance  of  1747,  any  ,r«f*'«i*W»ftrtiori  ml^ht,-apon  Judicial   ' 
authonwition  duly  obtaJnied,  alteoate  the  imntoveabteim  o£  u4  abh. 

-     Btitution  for  neceuaary  caoafi,  and  to  prevent  the.aale  theiwf  by  ih^  ' 
,    sheriff;  and  such  alienation  W|feB<Hnal ;  „  /? 

2.  .Before  U.e  oi^inanoe  of  1747,  and  in  CJaiiada  t^^oflr  dvil  Code,  th^^' 

consent  of  t^e  tutor  or  curator  to  th«  Bubsitituti6B,,at  rh6  sale  irf ^ 
•  .    substituted  property,  was  sa»went;.tl,e,cdq!«irt»iK!fl  Qf'a  tutor  fe- 
the  Bhbstitutee  t^ien  bortt-^w?«'hot  required  -  ,   '  - 

3.  The  faA  that  all  the  relations  >widJng:in  the  distrwt  were^'notguL 
•    moned  to  a  family  consdl,  will  not  rendjir  the  pr«,eeedinK8  nuiii 

where  the  omission  to  summon  all  Hift  niilations  »ae  |ibt  ftittaiiohai'' 
and  no  prejudice  was  <»used  th^r^by  to  the  minors ;  '    '         ' 

4.  The  order  of  the  judge  or  pnjtbonotary  on  the  advice  of  afemil*^ 
i '  SS  ;::S^"  ""''t^'  ir«g«l»ritie.  «> «  to  ph^to^  t|^«g^: 
IIJ^Abeenoe  of  consent  by  s^itutes  who  #ei«  of.  a«e  at  the  time  of  the 
I  ■  *"*'*°"'**f  °  to  sell  can  be  invoked  only  by  themselveH  in  their  own 
-      behalf,  and  does  not  inYalidate  th.  .wis  «ft  regards  the  other  substi- 

ttitM  who  were  duly  re]proeente4  . 

the  pppeal  was  from  a  jadfBMni  of  ihe'Sup^rior  OmH 
Montreal  (Tasohekicau,  J.),  Nov,  22,  1884,  disaissing  the 
appellwits'  action.    Thejudgment  of  the  Gqur*  below  jb 
reported  in  M.  K  R.,  1  S.  C.  181. 

March  19,  1886f]  .M 

^er,  Q.  a,,  for  the  affiants  :— 
itoriaation  ionnfee  en  1862  par  le  protonotaire  i-t- 
elle  r^ndtte  finale  Talifenation  gnj  s^en  eat  snivia  ? 
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ParrtnlU 


Oette  question  est  de  premiere  importance  et  sa  solu* ' 
tion  devra  aflTectenr  gravement  le  rfesultat  dti  procda.    II 
importe  done  de  l'6tudit«r  avec  prudenoo  et  de  ne  la, de- 
cider qu'A  la  lumi^re  dea  principes  do  droit  applicable 
dans  Tesp^ce. 
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Cetlie  vente  a-t-ellS  6t6  faite  dans  les  pirconstauces  et 
pour  les  raisons  npur  lesquelles  les  biens  substituftfpeu- 
v^nt  Mre  ali^68  ?  -  .  | 

Notre  Code  dit  (art.  962) :  "  Le  substituant  pout  itod^a- 
•^niment  permettre  I'alifenation  des  biens  substitufes  ;  \^ 
"  substitution  n'a  d'effet  eu  ce  cas  que  si  l'ali6natiou  n'f 

"  pas  eu  lieu,  f        /  '         '    ' 

<Art.  963) :  "  L'alifenatiefa  finale  des  bions  substitnfes 
"  peut  eu  outre  avoir  lieu  validement  pendant  la  substU 
"tution:  \ 

1.  "Par  suite  du  droit  d'ez^ropriatiou  pour  causfi  d^iit^ 
"  tilit6  publique,  pu  d'apres  qiielqiae  loi  spfeciale.  -     .      ; 

2.  "  Par  voie  fo^c6e  en  justice  pon^r  Ifk  dette  dw  substi- 
"  tuant  ou  pour  hypotheques  antiferieures  a  sa  possession.  ^ 
"  L'obligation  du  grevg  d'acquitter  Ia  dette  ou  lii  charge 
"n'empfeche  pas  «in  ce  tjas  ki^rente  d'A^jre  valide  a  I'en- 
"contre  de  la  substitution,  meis.  le  ^ev6  dejeaeure  j>a«- 
"  sible  de  tous  dommages  envers  l'appel6* ,      •  ;.    * 

3.  ''Du  consenxement  de  tons  les  app'elSs,  lorsqti'ils  ont 
"  I'exercice  de  leurs  droits.  Sr  i^elques-uns  d'eux  seule- 
"  ment  ont  consenti,  rali^nation  vaut  paof  oe  qui  les  coa- 
"  ceme,  sans  prejudice  aut  autreii.       .^  .  / 

4.  "Lorsque  Tappeilfe,  ^omme  h^ritier  00  legataire  du- 

6.  ;' Quant  aux  choses   mobilieresNrendues  cbtiform^ 
.  *•  menl;  k-  la  section  premiere  du  present  chapitre." 

Ge  sont  14  Jes  diapositions  de  la  loi  att^rieure  au  Code 

et,'pjtK.ooBBi6qnent,'»n  force  en  1862.    O'es^  I'ordohnance 

'  de  it41^#roduite  textiMlIement  et  qmi,  elle-m6me^§tait 

^  une  l<tf  d|ielarai<4re.  .    «  V, 

I  li'on  iki\i  que  les  immeubles  subctitn^  ne  peuvenTMre; 
'fAli^iite  que :.  1.  sur  autqrisation  da  fmbctituant^  2.  duy 
•tcottsi^liliem^^  des  appel^s  ;  S-.  parjlroie  d'ex^opriatio^ 
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Oaty,  qm  no  pouvrfit  ali6ner  son  usufrmt,  lea  test*- 
ments  prohibant    formellement   toute  ali6nation,  avait 
beuoin  de  I'autorisation  qu'il  a  qbtenne  pour  hypothfiqu*^^ 
M  pour  vendre  sa  jouissauce.    Et'les  proc6d68  faits  n'ont 
pas  6t6  et  n'ont  pu  aller  au-del^.    Sans  telle  prohibition 
dahener,  il  aurait  pu  hypoth6quer  ^u  vendre  ses  droits 
afin  d6  payer  ses  detles  (art.  944) ;  k  cette  vente  et  cette   ' 
hypothdque  ettssentrfetfi  valides  (art.  949).    Ses  crMncierg   ' 
pour  went  mftme  faire  vendre  par  d6cret  ses  droits  en  ' 
vertu  de. telle  autorisation  ;  ipais  cette  vente  eut  6t6  r6- 
solue  a  louverture  de  la  substitution  (arts.  Mget  96.0)  '  ' 
Ici  la  vente  a  m  antqris6e  pour  payer  Hfeettes  du 
j^   grev6;   quand   les  cri^^ciers  poiivaient  gi|i|Mr  et  iaire 
^  ve^re  ses  droits  sans  telle  autorisation,  vu  qiie  leur  alifi- 
nition  avait  deja  6t6  permise  en  1868. 

'  ,ff  ^**  P®™*^  ^^  *♦*  demander  comment  des'officiers  dei 
a  toy  ayant  plusi^urs  juges  eclaires  aupres  d'eux  pour 
les  guider  et  les  empdcher  d'errer  si  gravement,  ont  pu  ' 
se  croire  justiiiables  d'autorisi^r  un  proem  aussi  ^tranire 
aussi  d|ingereux !  .        -     ,  ' 

Nous  avons  chorche  dans  les  auteurs  quelque  texte  non 
pour  justifier.mais  pour  expliquer  cette  piocfifce  etran:    " 
ge  ;  raais  toutes  nos  recherches  ont  ^t6  vaines,      '         "    * 

Thevenot  d'Essaule   (Substitution,  ch.  48Ldon^e  les/ 
CM  oA  le  grev§  pent  aliener,  dWe  maniere  .£nale,  ies 
biens  substitu6s,  et  de  sont  exactetaent  ceui  indi^u&s  dans 
»otre  Code,  aux  article^952  et  968.         ^^  "~ 

II  y  a  cependant'-pne  addition  qu'on  , 
notre  Code;  rantenr  In  donnw  ft  W  sec 


forc6e  ;  4.  par  vole  forc6e  en  juatioe  pour  detteadn  lu 
tuant  ou  hypothdque  ant6rieure  A  la  "substitution.     - 

U  circonstance  .mentionn6e  dans  I'alinfia  4  n'autorise 
pas  I'ali6nation,  mais  donne  lieu  A  I'eiception  degarantie 
d  rencontre  de  la  demande  ^de  Tapped  h6ritier,  queatton 
dont  nous  avons  d6jA  disposd.        •  : 

,  II  n'y  a  pas.de  telle  chose  en  droit  qu'une  autorisatioo 
^udiciaire  k  I'effet  d'alifener  les  biens,  car  ils  ne  peuvent 
etrelobjet  d'une  ali6nation  finale  que  dans  ies  oa«  meiK 
tionnfis  dans  la  loi:  —  '  .r 
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/  MOtTTREA!.  LAW  RRPOWW. 

•  >  Dn  Teste,  I'il  f^faiit  int^ressant  pour'  la  Bub8tit^tioIl  que 
"  c^es  riparations  de  cotte  nature  (grosHeB  r6parationa)  fa*" 
"sent  faitei,  le  ^ev6  auTait  la  voie  de  $'adre8»er  4  la  ju#* 
••  tice  pour  obtenir  permisBion  d'hypothfequer  ou  vendf© 
"  des  biehB  suhgtitu^B,  afin  de  ho  procurer  leB  deniera  il6- 
"oeBsairea;  4  moins  que  lea  apjHjl^a  u'cirriaBent  d^  lea 

"fouTuir^Vy     **■'  y         "  ''''''  ■■^>   • 

II  faut  quo  ce  BOrt  inl&res$ant  pour  la  nibtlUution  ;  it  nt 
Buffirait  pa«  que  ce  tut  intSressant'pour  le  grev4.     °  -■  .    ' 

Merlin  reproduit  cetto  doctrine  de  Thevenot  d'EaBaat| 
(Sub^titutiohH  fidfei-commiBBaires,  Beet.  II,  §  II,  Ko  '*•  P* 
898,  2e  colonne),  mais  lyonte  tiii  p§u  plua  loin  (mdoie  aec-" 
tion,  §  III,  art.  VI,  p.  404,  2e  colonne)  '.'I,  J     ^ 

'  ••  Mailiafd,  qui.  f^crivait  avant  I'Ordonnanca  4«r  1747, 
"dit,  danswon  Commontaire  surlaCoutume  d'^rtois,  art. 
" *''*» 'Rj^llJ^'  4**'^  *^*'*  *^^  ^^^'^  g6n6rale  que  les  biens  fid6i- 
"  cuidfMtt^it'eB  peuvent,  k  d^faut  de  bions^Jibrea,  dtl^ 
"'a]|fl^ff)ur  ct^e  nSceBsaire.  Cette  assertion  Qstjuir 
queiques  arrets  6galement  ant^rieura  A  I'Or- 

._.,^e  de  1747."  ** 

Et  ilrappelle  trois^As  raj^portfespar  Christin  &  Mean  : 
1.  un  appel6  condaranfe  k  payer  le  legs  fait  par  le  grevfe  A 
celui  qui  I'avait  gar^e  pendant  sa  dernifere  maladie  ;  2  uu 
arrfit  dfeclarant  valable  l'ali6nation  d'un  bien  substitufe 
faite  pour.foi|rnir  aut  aliments  du  grev6 ;  8.  une  sentence 
rfeservantune  pension  iun  grev6  qui  entre  dans  un  mo- 
nast^re.  ;%..'    ■       '- 

Merlin  se  demandr  ensuite  ce  qu'il  faut  d6cider*sur 
tout  cela  depuis  I'ordonnance  de  1747.  Et  il  r6p6nd :  "  k 
"pen  pres  comlbe  du  temps  de  Maillard  ;  "  mais  il  ajoute 
(p.  406) :  "  il  ne  faut  pourtant  pas  croire  que  toutes  l6s 
"  especes  de  besoins  du  grer6  puissent  lui  servir  de  pr6- 
*"texte  pour  aligner.  Maillard  dit  qu'on  ne  doit  le  lui 
«  permettre  que  quand  il  n'a  pas  de  quoi  payer  sa  noii^i- 
"  ture,  ses  vfitements,  ceux  4e  sa  famille  pendant  le  colors 
"  de  la  maladie  dont  il  d6c6de/ni  sa  Tan9on  aur  ennemis." 
Jje  m6me  auteur  ajoute  que  "les^lraia  fun6raires  aont 
'•  aussi  utie  dette  n6cessaire."  Et  yenant  k  I'arrtt  du  ai^ 
d^c^mbre  1598,  dont  nous  parlions  k  Tinstant,  il  enlimite 
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la d6ci«i'on  " aux  BwulaalimentB foumia durant la maliidl«; 
^V  .oar^  quaut  aux  autrea,  dit-il,  [o  grerl^it  f^ur«r 
l^d^peoNe  sursfls  reveirus,  ainon  prf^ 

Et  »iiHu.(au  No.  8,  p.  406)  Merl 
•uirantea: 
/  "  An  reate,  on  conpoit  bien  que  <H«tti^ 

<*ii«ation  acoordfeo  sans  cause  IfigitimeJ-- 
^  "  celui  qui  oontracterait  en  oons^qnence, 
"qu'un  litre  tres-faible  «t  incapable  de  p 
"droitB  deH  8ubBtitu6H.  Maillard  (ff  I'endrMt  cit6^  No. 
'  [^**^  Bo*"  eg  fournit  uii  exewfile  remArquabb:  par 
;  ••  arrtt  rendu  A  la  grand'  chambre,  4  Parifl,  le  27  juin  1618, 
'*  iur  prooAB  par  6crit  6voqu^  de  Himlii|e»,ia  vente  j«4ii 
•Joiains  faito  par  le  premier  8ubBtifeu6  dca'biena  cbju^g^g' 
"de  fiddi-commis,  dauH  un  teatamfrntiu  18  iio6t  1678, 
"  quoiqu^  ce  INit  on  vertu  4«  lettreti-patentes  par  lui'ob*' 
'•  teimes  du  roi  d'Espaffne,  comto  d'Artoia,  pour  payw  les 
'|deUe8  dcB  premiers. grevfea,  a ^t6  d6dar6e  nnllei  et,  en 
'^  consequence,  I'acqu^reur,  coiMlamn6-A  se  dteiater  et  d6« 
1'  pa^tir  de  la  posaesHiou  ot  jouiwance  des  biens,  j^ydo  re»- 
'*  titjjtipn  des  i'ruitfl  depuis  le  jour  de  la  demaade  enVeft 
"  les-^ifiritier*  des  fidfii-commiaBaii^^s."  -  : ' 

.  -  li«!Nj6Ubrejttri8coi»8ulteteniJine  cette  6tude  en  clisahf: 
'  ".f^8  jtigeB  ne  pourrwent  plus  aAJourd'hui  accorder  M 
pareillea  autoriBationB.  .Le  Code  Napdl6ou  leiw-efr  refuse 
"  le  pottvoir,  par  cela  aeul  qu'il  ne  lour  attribue  pa«."  "    ' ' 
La  mdme  observation  doit  fttre  faite  eur  le  compte  de 
noB.  officierB  de  cour ;  la^f  refumU  mant  le  Code  et  le 
Qode  refuse  mai^tenaiit  aux  juges  le  pouvoir  de  donner 
de  semblables  autorlBations,  paroqla  seul  qu'il»^e  leur 
attribuejikpaB.     '.         /  !'^^  \     '-      ' 

„  Pothier  (Siibatitution-,  "170,,  Ed.  Bugnet^  8  vol;,  p.  6t8) 
demande  si  VaHhuUion  tm'  V engagement  des  Mens  '*ub$tiMs 
pourraU  itrepermis  dans  des  cos  trisfavor(0es.  Et  il  riptod  • 
9ui,  p«ur  lecasdV.fils  grev6  de  Bubstitution  qui  est 
prisonnier  et  qui  deroanderait  d'attfener.Bes  biens  substi- 
irtu68  pour  payer  sa  rtt%on'.  Ce  Berait,  ttit-il,  «5  prooKiiipte 
patrn  tmmtate,et:  il  ajoute  :  qu'Upeut  _se  printer  d^autre  cos, 
muB  gu  on  doit  4tre  r4serv4  A  pemettre  ces  aliimUwns  smUmt 
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MONTREAL  tAW  REPORm 


,.  .  te*  premiers  juge,.  .  "  Mais,  nous  rfepondent  nos  adversaires. 
y  ••  c'est  bien  vrai  que  la  vente  a  fet6  autorisfie  pour  payer  • 
"ks  dettes  du  grev6,  mais  elles  furent  contractfies  e« 
"  erandepartie  pour  rebfttir  une  maisou  qui  avait  brftlfi  et 
"  cela  avec  autorisation  spfeciale  de  la  justice ;  et  la  chose  a 
"  6t§  faite  dans  TintferiJ^Mes  appel6s."  / 

D'abord  nous  nit>ns  que  lachose  ait  6t6/dan8  1  int6rtt 
des  appelfes.    C'est  le  contrairequi  est  ^rai,  puisquils 
u'ont  maintenant  ni  b&tisses,  ni  terraiti.  et  que  <S6lui-ci 
vaut  plus  que  toutes  les  bfttisses  que  le  grev6  y  a  faites. 
Enstiite  il  est  6tabli  que  le  grev6  avait  deji  ah6n6  une 
partie  des  biens  substitues  par  expropriation  et  avait  re9U 
i2  200  de  la  corporation.     Avec  cette  somme.^il  pouvait 
Mtir  une  maison  convenable  pou/se  loger.     II  n'y  avait 
done  paa  nfecessite  d'enit>runter.    De  sorte  q^e  le  j?rev6 
offre  cetfe  consolation aux,appelfes :  "c'est  pour  amfehorer 
vosbienLquejelesaiperdus."    Ce n;pst  pas  dans  de  telles 
rcon&ces  que  Rifl^rd  permet  l'ali6nation  d^s  biens 
substitofes     "  Ainsi  les  ordonnances  ne  prohjbent-elles 
^  "paa  feates  les  alienations  en  g§n6ral  des  biens  compris 
"  dansini  substitution  publi6e  et  enregistrfee.  elles  pxohi- 
» bent  segment  celles  qui  sont  faites  au  prirudtce  de  la 
iultek ;  et  I'on  ne  pent  pas  dire  que  1  ahfenation 
"  d'»6e  ]0kti  ta  des  biens  sub^titufcs  pour  sauver  et  hqwdei^  le 
tr^^t  ine  ali6nation  du  pr6judice  de  la  substitution. 
4>pendant  il  serait  dangereux  d'autoriser  de  pareiUes 
"  ventes  sans  precaution.   Le  pretexte  dehb6rer  les  biens 
«« substitufes  ouvrirait  une  porte  facile  k  la  fraude  si  1  hfc- 
"  ritier  grev6  pouvait  en  abuser  impunement  pour  rendie 
"la  substitution  iUusoire..  La  sage  pr§voyance  des  lois 
«  V  a  pr6vu ;  elles  ne  permettent  ces  alienations  que  sous 
"deux  conditions  :  la  premiere  que  la  fOceuiU  smt  bim 

Dtnieurs,  Merlin  (Rep.  vo.  Substitutions  Mfii-commis- 
saires,  .sect.  XII.  k  HI.  art.  1.  No.- 2.  p.  899)  ffecide  <^tte 
question:  " Les  cHoses  susceptibles  d'ali6nation  p«  leur 
"Mat  sont  les  immeubles  rfeels  qui  sont  sujets  k  d6p6nr, 
"  (c'est-i-dire  les  maisons  caduques  et  k  la  reparation  ou 
"reconstruction  desquelles  les  reveAUS  des  biens  substi- 
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08  adversaires, 
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yoA  Mdi'commis- 
t99)^cide  cette 
i6nation  parleur 
sujets  a  d6p6iir, 
la  reparation  ou 
des  biens  substi- 


"tufis  ne  peuvent  pas  foumir).    Lorsqu'il  se  trouVe  de 
"pareils  bifens  dans  u»e  substitution,  le  grev6  jj^ut  se 
;i  *"'"®  *^*®"*®'  P*""  le  j»ge,  k  vendre,  moyefmant^W^ploa 
"du  prix  qui  en  proviendra,  soit  en^rentes  constitufies/ 
"  soit  en  autres  immeubles." 

II  nous  semble  que  ces  autoritfis  d6m6ntrent  clairement 
que  la  vente  de  1862  n'a  pas  6te  autorisfie  dans  de(p  cir- 
constances  qui  1»  justifien{  et  la  rendent  valide.  II  r6- 
sulte,  croyons-nous,  de  to\it  ce  qui  vient  d'etre  dit,  que 
cette  vente  n'a  pas  6te  faite  dans  les  circonstances  ou 
rali6nation  des  biens  substitufis  est  permise  et  devient 
finale. 

Les  formalitfis  voulues  pour  les  ali6natiou8.  ont-elfes'j^tfe 
remplies  ? 

S  L'annotateur'de  Ricard  (des  Substitutions,  part'  1%  No. 

291)  est  d'opinion  que,  quand  il  y  a  n6cessit6  de  y^dre 
,  des  immeubles  substitu^s,  il  faut  observer  les  for&alit6s 
'  prescrites  pour  la  vente  des  biens  des  inineurs  ;/et  Th6- 
venot  .d'Essaule  (Subst.  note  A,  p.  ^66,  No.  824)  croit 
qu'U  est  prudent  d'obtenir,  mfeme  pour  les  ventes  faites  afin 
d'acquitter  les  dettes  du  substituant,  I'autorisation' du 
juge,  6ur  un  expose  fiddle  des  faits.  II  ajoute'que  cette 
autorisation  doit,  d'apres  I'usage  suivi  en  France,  6tre  de- 
mands contradictoirement  avec  l£s  subslilu4$  qui  exijimt  et 
^vec  le  tuteur  k  la  substitution.  if  % 

Les  deux  opinions,  quoique  diffiSrentes  dans  les'termes, 
sont  les  mdmes  dans  le  fond. 

^  II  faut  le  concpurs  du  jugo,  des  appeles  vivants  et  re- 
present6s  par  le  tuteur  s'ils  sont  mineurs  (C.  C.  art.  946), « 
et  cQjui  des  appel6s  non-n6s  represent^s'  par  le  curateur  k 
la' aubstitution,  lequel  doit  6tr^  nomm6  avec  les  forma- 
lit68  nficessaires  k  la  nominatibn  des  tuteurs  aui  mineurs 
.  (Code  Proc.,  arts.  1265,  1267  et  1268,  0.  C.  art.  946).  Ces 
tuteurs  ne  peuvent  agir  que  sur  I'avis  du  conseil  de 
famiUe,  et  cet  avis,  8*il  est  favorable,  n'est  accept^  par  le 
juge  .quo  s'il  est  satisfait  par  le  compte  sommaire  qui  lui 
est  Bonmis,  que  la  vente  est  n6cessaire  et  dans  Tintdrdt 
des  mineqrs  et  appel§s  non-n^s  (0.  C.  art.  297  et  298,  et 
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Code  Proc.  art.  1256).  Et  enfinX  I'article  299  ne  reconnait 
oette  veute  comme  valide  que  si  elle  est  faite  en  justice 
et  en  pr&ence  du  subrogfe-tuteur,  au  plus  offrant  sur  en- 
cheres  re9ues  publiquement. 

Quant  &  rassembl^e  des  parents,  elle  doit  Hre  convo* 
qu6e  r^guli^rement,  les  parents  residents  dans  le  district 
doivent  6ilre  assign^s  et  les  amis  ne  peuvent  6tro  appel^s 
pour  les  rempUcer  que  sidles  parents  dument  appetes  font 
d6faut  (C.  C.  arU.  261, 262,  263i'264,.Code  Proc,  art.  1268). 

Les  plus  eKseutielles  de  ces  formalit^s  ont  H6.  omises 
dans  le-cas  qui  nous  occupe,  tant  pour  les  autorisations  k 
Icontracter  les  emprunts  que  pour  celles  donuSes  pour  la 
ivente.  .-      . 

I  1.  Pas  de  tnteur,  ni  de  sitbro^-tuteur  aux  appel^s  mi- 
Ineurs,  malgr^  qu0  tons  les  appelants  ainsi  que  deux  autres 
appel^s,  fusseut  mincurs.      s  '    .       ' 

2.  Pas  de  cbncours  des  appeles  majeurs  qui  6taient  an 
nombre  de  deux  a  cette  ^poque  et  presents  i  Montreal. 

3.  Pas  d'assignation  des  parents  du  district,  qui,  dans 
la  ville  seule,  etaieut  au  nombre  de  plus  de  viugt,  parfai- 
tement  coapus.  .  . 

S^f.ce  nombre,  deux  seuletnent  ag|||^nt  au  conseil 
tenu  en  1863  pour  autoriserles  empi»H|es  auti^es  per- 
sonnes  composant  le  conseil  6tant  dp^mmgera ;         ' 

4.  Pas  de  compte  sommaire  pourr  'prouver  la  necessity 
des  emprunts  et  de  la  vcnte,  et  aUcune  preuve  po'ur  ap- , 
puyer  les  {^legu^s  de  la  r^oj^Ste  ; 

5.  Les  emprunts  autorises^  pour  b&tir  detix  niaisons  en 
brique,  Tune  a  deux  stages  et  I'autre  k  un  6tage  ;  et  une 
seule  maison  b&tie  et  en  pierre  de  taille  ; 

6.  La  loi  16  Vicjt*,  ch.  26  n'autorisait  qu'un  seul  em- 
prunt  de  je600  pajr  lot ;  et  ici  quatre  emprunts  de  ^1,200 
sont  autoris6s  pour  un  seul  lot ;  ' 

7.  Yiolation  de  L'ordonnance  quant  a  la  remise  et 
I'emploi  des  argents  emprunt^s  et  quant  a  la  distribution 
des  prix  de  vente,  des  sommes  non  autoris^es  6tant 
payees ;        '  * 

8.  Constitution  d'une  hypothequ'e  non  aujtorisee  par  le, 
conseil  de  fapiille.   .        <  '  * 
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Les  autoritfis  sont  unanimes  nur  fa  n6ces8it6  de  faire 
reprfisenter  l'appel6  mineur.  Citoiis  les  principales  : 
2  Pigeau,  266.  "  Lorsque  le  premier  8ubstitu6  est  sous 
••  la  puissance  paternelle,  dans  les  pays  ou  elle  a  lieu,  et 
"  que  le  pdre  est  charg6  de  substitution  envers  lui,  I'ordon- 
''  nance  des  substitutions;  titre  2,  veut  qu'il  soit  nomm6  u 
"  un  tuteur  ou  curatcuf,  k  I'eflfet  ide  veiller  pour  lui  k  la  | 
"  conservation  de  la  substitution.  "  -'   :  „ 

^^  "Si  le  premier  substitue  n'est  pas  encore  ne,  cetto  loi 
"  veut  qu'il  soit  nomm6  un  curateur  k  la  substitution 
"pour  en  soutenir  les  droits.  ..  -       r 

.  >818.  "Lorsqu'il  est  ne  (l'appel6),  cette  ordonnance  le  * 

"  charge  seul  de  defendre  les  iuterfits  de  la  substitution, 
"  en  assistant  par  lui  ti  I'inventaire. 
.  "S'il  est  sous  la  puissance  paternelle,  dans  les  pays  ou 
'*  elle  a  lieu,  et  que  le  pere  soit  charg6  de  substitution  en- 
"  vers  lui,  cette  loi  veut  qu'iMui  soitnomnife  un  tuteur 
,    "  ou  curateur  k  I'effet  de  I'inventaire.  - 

^^ , "  Si  ce  premier  ftubstitufi  est  pupille,  mineur  oti  interdit,  ^ 
"  cette  ordonnandF ex ige  que  rinventaire^Boit  fait  en  pr^g-^ 
"  sence  de  son  tuteur  ou  curaiterir."  ^         .-    " 

II  a  6t6  decid6  par  le  juge  Berthefot,  le  81  mJrs  1874,      * 
0.  S.,  Montreal,  No.  2198,  BenoU  d  ai\!^enoa  et  al.,  18 
Jurist,  286,  que  I'autorisJtion  de  ven^re^  des  biens  subs- 
titu6s  6|ait  insuffisante  "parce  qu'elle^^Y^^tfe  demand6e 
"  par  le  curateur  k  la  -substitution  Iseq^ln^  I'avoir  ^t6 
"  en  outre,  am  termes  de  Varticle  945  dnTCodfe  Civil,  au  hom  ,     ' 
"  d'^n  tutiaur  ad  hoc,  pour  representer  les  appel6s  k  rece- . 
"  voir  en  vertu"  de  la  dite  substitution,  r^L  an  temps  de   / 
^  "  la  dite  autorisation,  pour  faire  proc6der  Ifegalement  ik  la 
'  "  vente  de  I'immeuble  affects  par  la  dite  substitution."^  '    j 

Cet  article  945  a  6t6  amende  depuis  par  la  38  Vict.,  ch./  !> 

18,  qui  d6clare  que  le  qurateur  kh,  substitution  repr6- 
sentera  les  appelfis  nes  et  a  naitre  dans  tout  inventaire 
et  partage ;  mais  cet  amendement  n'affecte  pas  cette  cause  ' 
pour  les  fins  de  laquelle  I'art.  945  reste  dans  toute  sa  • 

force  vu  qu'il  n'est  que  la  reproduction  fidele  de  I'art.  6        '      i 
de  rordonnance  de  1'74'7  qui  se  lit  comme  suit :  .  ku 

"En  cas  que  le  premier  s^bstitu6  soii  sous  la  puissance  :  :t^ 
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"  paternelle  dans  les  pays  ou  elle  a  lieu,  et  que  le  pdre  Hoit 
"  charg6  de  Hubstitutiion  euvers  lui,  il  lui  sera  uoinm6  nn 
"  tuteuT  ou  curateur  k  Teffot  du  dit  iuventaire  ;  et  si  le 
"  premier  Hub8titt)6  n'est  pas  encore  U6,  il  sera  nomm,6  uu 
"  curatetir  k  la  substitittiou  qui  assistera  au  dit  inven- 
•VtAire."  '     ^ 

Le  curateur  k  la  substitution  ne  represente  que  les  ap- 
pel6s  non-n6s  ;  il  n'a  rien  k  voir  dans  les  int^rMs  des  ap- 
pel6s  n6s.  II  ne  peut  empdcher  la  vente  par  d6cret  des  biens 
d'une  substitution  non  onverte.  Et,  du  moment  qu'elle  . 
Test,  ses  fonctions  cessent.  Ainsi  jug6  k  diverses  reprises 
dtgis  ce  pays  et  notamment  dans  les  causes  que  voici : 
TVust  ^  Loan  v.  Vadeboncaur,  4  Jur.  868 ;  et  la  cause  jjortC'e 
en  rfevision  do  Wilson  8f  Leblpnc,  1^  Jur.  201. 

Oes  ipnotifs  d'ailleurs  out  guid6  les  codificateurs  dans  la 
redaction  de  cet  article  945  ^  et  ils  les  font  connaitre  (p. 
194,  note  sur  I'art.  197)  da^leti,terme8  suivants  :  "  .^ 

"sL'ajrticle  19t  regarde  la  nomination,  conformemeut  k 
"Ja  pratique  et  k  la  jurisprudence,  d'un  curateur  A  1%* 
"substitution   pour  reprfisen^ielp  et  prot6ger,  tant  dans 
*'  rinventaire  que  po8t6rieurenjeittt,rCfiux  des  appel^s  qui^ 
".  ne  peuvent  I'fitre  au  moyen  des  tulles  et  des  curatelles 
"ordinaires,  savoir:  les  nou-nfes."  f6e  rapporl). 

De  tout  cela,  il  ressort  clairemeut  que,  si  la  presence 
d'un  tuteu];  auz\appel6s  minenrs  est  n^cessaire  pour  un 
iuventaire  et  un  partage,  a /or/tori,  Test-elle  quand  ils'agit 
de  1 'alienation  finale  de^  immeubles  substitues. 

Nos  cours  ont  toujour^  exige  avec  rigueur  I'accomplis- 
sement  de  toutcs  les  forma,lite8  voulues  pour  leg  ventes 
.des  biens  de  mineurs.  Vide  Pousliev.  McGregor,  9  Jur.  382, 
16  avril  1861,  et  Beliveau  &  Chevrefils,  2  Q.  L.  R.  idl,  appel 
5  sept.  1876.  Dan8*^6«4^  derniere  cause  le  jqge-en-chef, 
rendant  le  jngement  de  la  Cour,' pronon9a  les  paroles  sui- 
vantes:  . 

"II  est  Evident  qu'il  n'y  a  paft^4'urgence  de  vendre  les 
"immeubles  des  mineurs, -qui  n^^^oi vent,  dans  tons  les 
"  cas,  dtre  vendns  que  lorsqu'il  y  a  n6ces8it6  de  le  faire. 
*'La  loi  veille  d'un  oeil  jalouz  sur  la  conservation  des 
"biens  et  surtout  des  immeubles  des  miueurs.    11  faut^ 

■    \-       /  _■:..,. v<-  ■■  ■,  ■.-'-■■.,      ,   ■  ,  :■      "  /:V:/;  ■■'■^ 
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"  de  trds-fortes  raisons  pour  en  autoriaer  rali6nation,  et 

'I  dans  I'espdce,  ces  raisons  n'existent  certainement  pas 

"^!  '^'y  *y«'*  do«c  pas  de  raisons  suffisantes  pour  auto- 
*'  nser  I'alifenation  des  immeubles  de  la  succession  et,  pour 
"cette  raison,  le  jugoment  do  la  Oour  inf6rieure  doit  6tre 
"  infirm6  et  I'autorisation  de  vendre  6tre  annul6e." 

Quand  i\  s'agit  d'une  simple  transaction,  le  grev6  ne 
pent  le  faire.de ^anifired  obliger  l'appel6,  si  ce  n'est  dam 
le  cas  de  nfecessilfe  oii  I'intferftt  de  ce  dernier  est  concemfe, 
et  aprds  y  avoir  616  autorisfi  en  justice  pour  la  vente  des 
biens  des  mineur8  (art.  951).  Ces  formalitfis  sent  indl- 
qu6e8  aui  arts.  29'7,  298  «!t  299  du  Code  Civil  et  1261  et 
1268  du  Code  de  Proc6dure.  . 
^    C'est  I'opinion  de  Ricard  qui  dit :  "  Dans  une  position 

^  '81  critique,  quoiquo  je  ne  connaisse  aucun  rdglement 
"qui  'prescriv6  des   formalit6s  particulieres  k  I'hfiritier 

:  II  grev6  qui  Teut  vendre  des  biens  sub8titu6s  pour  payer 
"  les  dettes  m  cfmrges  auxquelles  Us  sont  affect48,  je  crois  que 
"  \ii  prudence  lui  fait  une  loi  d'observer  dpeupris  les  for- 
"  malit68  6tabljes  pour  I'alifination  des  bieiis  des  mineurs 
"Denizart  et  1rh6venot  D'Essaule -^ttestent  que  tel  est 
"  ritsage  du  chatelet  et  j'en  ai  un  exemple  tout  r6cent  sous 
"les  yeux."     / 

Pour  toutes  ces  raisons,  il  est  permis  de  conclure  que  " 
les  autorisations  et  ali6nations  invpqufies  n'ont  aucune 
valeur  en  loi,  a  I'encontre  des  droits  des  appelants,  et 
qu'«lles  ne  sauraient  reddre  finale  la  vente  du  2  mai  1862, 
sur  laquelle  Tin tim6  base  ses  pr6tention8. 

■  ',■■'.-. -y 

Laflamme,  Q.  C,  and  iMcoste,  Q.  a.Jor  the  respondent :— 
Premiete  question. 

L'aIi6riation  qui  a  6t6  faite  de  I'immeuble  en  litiee  est- 
ellevalide?  .  ^^  , 

Les  demandettrs  ne  peuvent  invoquer  comme  moyens 
de  ,nullit6  que  ceux  qu'ils  ont  spfecialement  all6gu68  dans 
leur  action.  Ces  moyens  sont  en  r6sum6  :  1.  Que  I'anto- 
risation  A  vendre  est  irrfiguliere,  ill§gale  et  n'a  pas  6t§  ac- 
compagn6e  des  formalit6s  voulues  par  la  loi.  2.  Que  les 
notes  d'autorisation  et  de,  vent?  d6moi»trejit  que  le  prix  _ 
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de  vente  do  rimmouble  a  dtk  employ^  h  acqnitter  let 
dottes  persoiinelloB  de  Louis  Caty.  le  grov6. 

Le  premier  inoyon  u'6qaivaut  qu'A  uitu  all^givtion  d'ab-. 
tionco  compute  et  omiHsiou  totale  den  formalit68  requise^ 
pour  ob\ouir  une  autorigatipn  k  vendre.  Si  los  app<)l68 
euHHent  Voulu  invoquor  I'aljfonce  ou  I'omisHion  d'uue  for- 
mality eii  particulior,  corame,  •>  par  oxemple,  une  irrfegu- 
larit^  daus  la  convocation  du  couseil  de  famille,  rabsence 
des  paronts,  etc. ;  i\n  auraient  t\h  rall6guer  sp^cialement. 
Cotte  abHenoe  ou  omission  totale  de  formalit^s  est  contre- 
ditu  par  1 'homologation  mdme  de  I'avis  du  conseil  de 
faraillo,  homplogation  qui'  est  un  jugoment  errant  une 
prfesomptionyMm  de  Taccomplissement  des  formalit^s.' 

Le  second  moyon  est  6galement  contre-prouvd  paries 

:^e8  d'autoriHation  ot  do  vente. ,        3     ; 

simple  lecture  des  prcic^dures  sur  rautorisatiofi^A 
vendre,  document  10,  d6m.ontre"^'elle  6tait  donn£e  pour 
acqutttor  ce  que  la  Cour  conuidSrait  fitre  des  dettes  dont 
etait  tcjine  la  substitution,  et  que  la  justice  avait  en  vne 
line  vente  finale  ot  non  r6Koluble  h  I'ouvertnre  de  la  subs- 
titution. Sur  ce  point  comme  HUr  le  pr6c6dent,  le  juge* 
ment  d'homologation  cr6e  en  faveur  de  Tadjudicataire  une 
pr6somption  qui  ne  Kuurait  fetre  attaquSe  anjourd'hui.  La 
justice  a  declare  qu'elle  autorisait  la  vente  dans  I'int^rfit 
des  grev68  et  des  appeles,  et  qu'elle  tranf(l|||;ait  la  pro- 
priet6  k  I'adjudicataire  8»r  paiement  de  certaines  charges 
qui  grevaient  la  propri6t6  et  de  certaines  dettes  qu'elle  a 
d6clari&es,  apres.mur  examen,  6tre  cellos  de  la  substitu- 
tion. N'est-ce  pas  la  pour  les  appelfes,  chose  jug6e  'i  Autre- 
ment  ou  serait  W  garantie  des  acqu6reurs  ? 

Ne  peut-,on  pas,  dans  I'espece,  invoquer  la  j6gle  con- 
tenue  dans  I'article  969  du  Code  Civil,  qui  veuf*  que  les 
jugements  en  faveur  des  tiers,  lient  les  appel6s,  si  le  cu- 
rateur  k  la  substitution  a  6t6  mis  en  cause?  Dans  le  cas 
actuel  le  curateur  a  la  substitution  s'est  joint  au  grey6 
pour  demander  la  vente. 

Mais,  allarit  plus  loin  et  supposant,  pour  rargnment, 
que  I'intim^  soit  tenu  de  justifier  du  droit  du  grev§  d'ob- 
tenir  I'autorisation  k  vendre,  et  de  raccomplissement  des 
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condition  exigtes  i,our  la  Vento,  nbtiB  noumottons  que  ce 
droit  existait,  ot  que  Ioh  c^ditions  exigfies  ont  6t6  rota- 
pUea.  7  '  V 

II  a  de  tout  temps  6t6  redbium  qu'uii  iramouble  grev6  de 
substitution  pouvait  6tr«/v..ndu  pour  dea  dottes  qui  sont 
des  charges  de  Ja  substitiition.     M.-rlin,  R6pfertoiro.  Verba  * 
Substitution  fid6i.comm/sHairo^,  section  Xll,  paragraphe  8. 
article  2.     2  Ilicard.  Sjibstitution,  ton^e  8,  chapitre  16 
num6rol68.    Th6veiW  D'Essaule,  chapitre  60.  num6r^ 
^^1  et  suivants.     Lacbmbe,  vo.  Substitution,  XX  Part  2 
«ect.  11.  Dist.  8.  nu/nfiro  2.     Voet.  volume  8.  Livre  86! 
litre  I.  num6ro  61/  Mcintosh  ^  Bell,  12  L.  C.  J    p  121 
Code  Civil,  articles  961  et  968. 

O'est  lardgle  qui  pr^Vaut  on  fait  de  droit  de  douaire 

Un  tiers  acquferour  no  pout  6tre  troubl6  par  le  douairier 

Bi  le  pnx  a  servi  a;  d6sint6re88or  une  crfiance  ant6rieure 

au  douaire.^   Code  Civil,  article  1447.  Ubi  eadem  ratio  ibi 

tdemjm.  / 

Le  prix  do  la  vento  a  6t6  employ6  A  payer :— 1.  La  com- 
mutation seigneur^alo  de  la  propri6t6 ;  2  Dos  taxes  n>uni- 
cipales;  8.  Los  arrferages  do  la  route  due  k  Thais  Catv    ' 
4,  Le  Trust  &  Loan.  ^' 

La  commutation  ot  los  taxes  municipales  sont  des  char-    / 
ges  privil6gi6e8  qui  priment  le  droit  de«  appel68       ^ 

La  rente  de  Thais  Caty  a  6t6  cr§6p  par  le  partage  HL 
les  enfants  de  Fran^oi^JJaty.  partake  qui  a  6t6  ordonle 
par  le  testament  m6mo  qui  a  cr§e  If  substitution 

La  dette  due  au  Trust  &  Loan  ^ait  pour  la  construe 
tion  des  bfttisses.  Ces  bfttisses  6ta  ent  sp6cialement  affec- 
t6es  en  vertu  de  la  loi  pr6cit6e,  id  Vict.,  oh.  2.  au  oaie- 
ment  de  cette  dette.  ]  *^ 

De  plus,  une  hypotheque  conveJtionnelle  avait  6t6con- 
sen^sur  autorisation  en  justice,  pkr  Louis  Caty  en  favour     /i  I 
du  rmst  &.Loan.  /^f 

LaCour  Ae  pent  examiner  la  ikgitimitfi  ou  la  16iralit6 
de  cet  emprunt  effoctu6  du  Trust  ^  Loan.  Tautoritfe  »  d6. 
cliir6  que  le  grev6  pouvait  vendre  et  pouvait  engairer  1m 
bieus  8ubstitu68  et  ainsi  lier  lea,«ppel68. 

Les  appelauts  ne  demandeut  pas  par  leiir  action  la 
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revocation  ou  rannnlation  do  netie  ordonnanco,  laqnelle 
couBtitue  uu«  fin  de  non  r^covoir  contre  touto  revendi- 

cation- 

II  y  avait  done  juHt«  cau^e  pour  Tac^judication  finale  do 

rimmeuble. 

Muintwnant  les  conditibuB  voulues  pour  la  veute  del 
biens  HubHtilu^H  ont-»41«y6t6  r«mplieB? 

11  est  A  romaTquer  qu6  hous  I'ancien  droit,  il  n'«xiHtail 
aucun«?forinalit6  di}  rigtieur.  Voir  autoritfe«  pr6cit6e8. 
II  Kufflsait  de  juBtifioi-  d«^  la  juft£e  cause. 
Corarao  nous  i'avony  dit.  aucui^nformalitfe  n'eat  spf- 
cialementiuvoqu6<^  dWns  ra«tion ;  Heulement  JLl'argumt'nt, 

on  s'est  appuyfi  8ur  (Veux  motifs*:         ^  

lo.  LcH  appel6s  n&s  n'avaient  pas  6t6  consiiHfis  et  n'6- 
taiont  pas  rcprfcsontfcs  lors  de  I'autoriHation  h  vendre. 

2o.  L«^  oonsoil  do/  iamillfe  n'6tait  pas  entierement  com- 
pos6  de  parents,  et/  il  y  avait  des  parents  dans  Montr6al 
qui  n'avaient  pas  et6  convoqufis.     ' 

Le  promier  moyen  invoqu6  par  les  appelants  est  bas^ 
sur  I'article  946  du  Code  Civil,  qui  est^nvoqufe  coinitte  loi 
existant  ant6rieu(rement  an  Code.  V 

iJ'apres  cet  article,  le  tuteur  ne  repn&sente  pas  les  ap- 
peles  k  naitre ;  jles  appelis  nfes  et  incapajjles  sont  ropr6- 
sent^H  comn^,e  dans  les  cas  ordinaires.       S 

Cet  article  ii'est  pai^  Peoho  fiddle  de  la  jurisprudence 
ant6rieure  aiy  Code.  Lps  codificjatflUrM,  dans  leur  cin- 
quieme  rappolrt,  page  40,  remarquent  que  Ton  a  souvent 
^  6tendu  la  cWratelle  k  toute  la  substitution,  mats  ils  s«g- 
gerent  qu'elli  soit  limitfee  aux  appel6s  non  nfis,  et  c'est  en 
consfiquencJ  quV'Tarticle  946  de  notre  Code  a  6t6  r6dig6 
'  et  adoptfe.  iJissant  aux  app(^l6s  nfes  le  soin 'de  surveiller 
leurs  droiti  so^t  par  eux-iifimes^  s'ijls  6taient  capables, 
soit  par  leut  tuteur,  leur  curatetir,  etc.,  s'ils  6taient  inca- 

pab|es.       I  ' 

ir^est  iniontestable  qu'avant  le  Co^e,  )a  jurisprudence 
a  retonnuie  droit  du  curateur  h  la  substitution  pour  les 
appel^  n^  aussi  bien  que  pour  les  appelij^li  i  nidtre. 
CasUmgUay  4*  CasUmguay,  14  L.  0.  R., 
Trwt  S^  Loan  v.  Vadeboncceury  A  L.  0.  JP^jp.  868. 


> 


TT 


Sjfa-j^tsfe 


wm 


'■■"'Wi^t 


mco,  laqaelle 
»uto  revendi- 

tion  finale  du 

la  veute  des 

t,  il  n'oxifltail 
ptfecitfies. 

,Ut6  n'cHt  Bp(<- 
il'argunn'nt, 

nsuH^B  et  n'6- 
i\  veiidre. 
gremenrt  com- 
[auB  Montr6al 

lants  est  bas^ 
)a6  comnle  loi 

ite  pas  IcH  ap- 
)8  sont  toprfe- 

juriaprudenco 
ans  leuT  cin- 
Von  a  soavQnt 
,  mais  ils  sttg- 
n^H,  et  c'est  en 
de  a  6t6  r6dig6 
I'de  Burveiller 
Etient  capables, 
is  6taient  inca- 

t 
jarisprudence 
utioii  pour  les 
r^  naitre. 

J.  868.  . 


(X)UKT  OF  qUKEN'H  BENCH. 


46fi 


Vmio  d«  Qa/5»HM',  38  VUi.,  ch.  18,  rfitablil  le  droit  an- 
t^riour  hu  VwU',  m  d^urAtmit  qiu'  touH  U>h  a[>iwU^n  n6n  «t 
A  uaitnt  Hwroiit  repn'M-iitoK  par  le  curut.ur  A  la  Huhitiitu- 
tlon,  o'cdt-A-diro  qm  I«  rurutour  A  la  HubMtitiitioii  oit  ro- 
devrtnu  r«  qu'il  dtait  autr«l'oiH.  un  Ifigitiim*  tuiruleur. 

Morlin,  HuhHtitutioii  ftdfeiM  omiaiBHams  m-otion  11,  pur a- 
graph«  fl,  page  6IH.  Th6veiiot  l)'K»Haul«,  ch:  48,  bmX.  1, 
No.  790,  pag(^  427. 

Notro  Code  nVxige  pan  /(jm,  Ich  jh)pg1C'm  soieut  roprft- 
wMit68  daiiM  rali^ytioii  djijii  linmt'uhlu. 

I/artiole961  ^t :— "  I^Tgrovfe  no  pent  non  plus  trau- 
"  sigor  sur  la  pr6prr6t6  doH  biens  do  mani^n«  A  obligor 
"  rapp«»l6,  si  ce  nest  dans  ion;  jnH  do  nfe.'OHsitfc  ou  Tiutfirftt 
"  de  CO  dernior  est  concern*,  ^apr^s  y  avoir  6t6  autorisfi 
"  en  justice  commo  pour  la  vente  des  biens  des  miueurs." 
^'article  968  determine  ces  qas  de  n^cessit*.  L'article 
956  pormet  aux  appel^s  do  faire-des  actes  conserva- 
toires avant  I'ouverture  de  1^  substitution,  mais,  outre 
que,  dans  I'espdce,  il  n'y  a  eu  ^ucun  proc6d6  conservatoire 
de  fait,  il  faut  convenir  qu^^les  anciens  auteurs  £taient 
contre  cetto  opinion.  / 

Th6venot  D'Essaule,  Sul^titution,  No.  76,  et  les  anciens 
%ateurs  ne  reconnaitrQut  jpas  un  tel  droit. 
Attssi  JVusl  and  Loan  y.  Vadebonca^r,  4  L.  0.  J.,  p.  868. 
Le  second  moyen  inv'oqud  par  les  appelants,  c'est  que 
des  parents,  au  nomhm/dft  sept,  n'ont  pas  6t6  appelfes  au 
conseil  de  famille,  efrajireuve  n'6tablit  pas  positivement 
qu'il  y  avait  des  parents  presents  a  Montreal  ou  dans  le 
district  de  Montreal,  aiutres  que  ceui  qui  ont  form6  le 
conseil  de  famille 

La  pr^Bomption  est  ijue  les  formalit^s  ont  6*6  remplies 
II  y  avait,  six  parents /de  pr6sents  sur  sept,  et  ils  dtaient 
unanTmes. 

A  la  difference  du  lOode  franfais  qui  veut  que  I'antori 
sation  soit  dpnn6e  pat  le  conseil  de  famille,  le  CJode  Napo- 
l6on,  article  467,. et  7  Demolombe,  numdros  189,  190,  191 
281  et  282^  dit  que /c'est  le  juge  ou  le  protonotaire  qui 
donne  Tautorisatioii.  Code  Civil,  article  297. 

Oependant,  mdnw  en  France,  la  joxispradence  n'admet 
Vol  lY,  4.a  80 
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pM  dfl  dAlib^ratioiM  poar  RiirtplA  vioUfloh  dui  prd'aerip* 
tiana  ^!tabU«ii  (>ar  !«  Ood«.  7  DHtnolombe,  iiuin6roM  828, 
828  ««t  829.  Siroy,  1848,  1  parti»,  p  17T.  Hirey,  1,848,  2 
partio,  p.  157.  8Uppl6moiitduGiUH)rt,  article  407.  RivUr«, 
JnrtNprvdon(M>,  p.  2l7tj  nuinero  108.  Kovun  Critiqiiitt,  vo- 
lumu  I,  page  176.  >  / 

Ancune  ntilliU)  ii'itHt  pronotx^o  par  la  loi,  <it  laOour  nu 
pent  y  auppl^or  quaiid  »llo  no  (Hmt  baser  aoti  jvigomrnt 
en  nulUttt  aur  anu  fraudeoti  nn«i  ii^juatico  r6e\\o. 
May  26,  18H6.1 "  >• 

BahY,  J.,  deli vering'the  judgment  of  the  Oourt.'waa  of 
opinion  that  the^ppeal  ahould  iMMlidiniiiat^d  ibr^tl^*'*  reaaona 
■et  fqrth  in  the  judgment  of  the  Oourt  belpw.    * 

\^  Judgment  confirmed. 

■Mercier,  Beamoleil  8f  MarUneau,  attorneys  for  appellants. 
Lacnste,  Globensky,  H%$a\llon^  B/osxeau,   attorneys   for 
respondent.  ■  '         '        , 

(J.  K) 


•     ^   •  March  27,-4886. 

Coram  DoBiON,  0.  J.,  MoNK,  Ramsay,  Oboss,  Bauy,  JJ. 

^      THE  CENTRAL  VERMONT  RAILWAY  CO.,        * 
\     »  "'  •.    {Petitumers  in  Court  below), 

'        Appellants; 

AKD  I 

\  '   THE  TOWN  OF  ST.  JOHN'S; 

*    .  {Respondents  in  Court  below), 

;  Respondents. 


Railway  bridge  and  railway  track— Assessment  of — 40  Vict. 

(Q.),  ch.  29,  ss.  826,  827— /»yu*idto» — Extension  of  town 

limits  to  middle  of  navigable  river— ^Z-iA  Vict.  (Q.)  c.  62. 

■        r 

Hbld: — 1.  That)  the  clause  in  the  Act  of  Incorporation  of  tlie  town  of  St 

Jobn'B,  P.  Q.,  extending  the  limit*  of  tlie  town  to  the  middle  of  the 

Richelieu  river,  which  is  a  navigable  river,  is  intra  wrt»  of  the  loca 
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legislature. 
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ch  2*7, '4  886. 
wef.  Baby,  J3. 

AY  CO,       * 

!  helotp), 

PPELfiANTH  ; 


!  below), 

SSPONDENTS. 
I, 
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Ihe  middle  of  the 
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,  .  Of  tho  u.w„  „  Ht.  John-,  ^  .b.,,.  ;k.«.;»i  '.„  ;rj*;  u  u  lurb;  y-^^^ 

lh«  niiiiildpM  ly  M  well  m  Ihe  ImiiI  •m  «rf.r..h T1.-1..1 1  "^V .      .'    -     * 

,        ThM  «pp,Mil  wa.  from  a  judfHn^nt  of  Oiuonon.  J    HA- 

iwnor  Court,  dirtriet  of  Ib«,rviUo.  March  10.  1H86,  iu  the 

.    following  t4>rmt:^  / 

^     "  AprAii  avoir  ontenda  Ub  parti««,  reqtK.rant^  et  d6f#n- 

U«r^aa«,  par4«uni  avocatR.  tant  «ur  I'exccption  i  la  forme 

prqduito  par  la  a6fmid«r««««  que  iur  la  d«f«n«o  «n  droit 

«t  los  d6f«nies  au  m6rite  produite.  par  I»m«mo  df^fende- 

roaw,  le  dfifendour  F.  X.  Unj«r  ajant  d«olar«  I'en  raBfe 

portor  A  juBtico ;  aprds  avoir  ^xamin6  la  preuv*,  leg  piioM 

prodmten,  li^  proiroduro  du  dossier,  et  avoir  kr  lo  tout 

murwmunt  d6lib6r6,  •    1         . 

"Jo,8onssign6,  un  des  jugos  d«  la  Cbnr  Supifirieire  de 
ltt.^rovinui^do  Qu^tboo,  si^geant  dans  ot  pour  le  district 
d'Ib«rvin«,  uu  chambre,  ,  j.  1  . 

"D'abo^d,  quant  i\  rex«!«ption  A  la  form?!, 
"Oongidirapt  que  les  moyens  d'excoption  ilia  formd 
invoqu6  par  ^i  dtfendereiise  He  sont  pa«  lond6«  ;  \    ■ 
;    "Consid^rtAt  que  IT^vit  du  nomrnfi  I.  B.Futv^ye 
flouscritau  baa  de  la  VequAte  libell6e  annexe  au  bref  d'in^ 
jomrtion  on  «(jfi^<Jause,  est  sufiisant  et  en  aooordT  aveo 
rarti<5l«-nj^  I^A  Code  de  Proc6dure  tel  qu'amend6^, 

"  Consid^ran^  que  le  dit  affidavit  n'est  pas  fond6  su^ 
une  simp^  croyauae  du  d6po8ant,  noo  plus'que  sur  de 
simples  informatitSiis  k  lui  fournies ;  mais  considfirant 
que  le  diposant,  p^r  son  dit  affidavit,  jure  do  la  v6rit6  des 
faits  all6gfu6rf  dans  1#  dite  requite,  au'meilleur  de  sircon- 
naissanoe  personnell^ ;  ' 

"Oonsidfirantquelebrofd'iiyondtion  en  cette  cause'a 
6t6  rapport6  au  temps  fii6  devant  le  jug6  ^  chambre,  et 
que  les  parties  ont  rfgulidrement  comparu  devant  le  juire 
en  chambre;  *  ■'^  . 

"Maintient  la  contestiitibu  faite  de  la  tfiTe  exception  k 
la  forme,  et'renvoie  la  dit6  exception  avecks  dfipens 
acorus  sur  icelle.  contre  la  dfifeuderesse,  lesquels  d6pens 
sent  dirtraits  i,  etc.  1  .     *^- 
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"  Et  quant  k  la  dfel'ense  en  droit  et  a»  mferite, 
centf.1         "  Oonsid^raut  que  la  section  quatrieopie  do  I'acte  d'incor- 
"'ZlTsT  Poration  de  la  villo  de  St-Jcan,  4d-44  Vict.,  ^jhap.  62,  n'ebt 
TohS-i.*"    pag  inconBtitutionnelle,  et  que  la  legislature  dp  la  pro- 
vince de  Qu6bec  n'empifetait  pas  sur  Iqs  pouvoifs  du  Par- 

lement  du  Canada  en  V6dictant ; 

"  Cpnsid^rant  que  la  riviere  Richelieu,  comme  6tant 

^  :  L .       une  riviere  navigable,  fetait  bicn,  quant  k  son  lit  et  a  sea 

-]y\   eaux,  sous  le-controle  des  autorites  Morales,  pour.les  fins 

"J^Hdu  commerce  et  do  ia^navigation;  mais  considferant  que 

-      I?  /^l^s''o6nstrUci|ionBpriv6e8  ou  particulieres  6rig6e8  au-dessus 

J;*^'^Mulit  et  des  eaux  de  \a  dite  riviere,  avec  rassentiment 

*^'     des  autoes  ffedfirales,  ne  devenaient  pas  pour  cette  rai*-"^^' 

son,  p«&tie*du  domaine  public,  comme  I'etaient  le  lit  et 

les  eaux  de  la  dite  riviere,  mais  restaient  propri6t6  priv6e, 

sous  le  controle  de  leur  proprifetaire ; 

"  Considferant  que  la  legislature  de  Qu6bec  pouvait  cons- 

tittitionnellement  inclure  aucune  portion  d'une  riviere 

navigable  dans  les  limites  d'une  inunicipalit6,  pour  des 

fins  d'admini8tr.ation  et  de  gouvernement  municipal ;  etc 

■  consid^rant  qu'en  consequence  toutes  constructions  ou 

toutes  parties  de  constructions  §rig6es  au-dessus  des  eaux 

d'une  telle  riviere,  pqiar  des ,  fins  d'exploitation  priv66,  se 

trouvaient  constttutionnellement  et  16galement  compri- 

\  X  sea,  potir  les  fins  d'kdministration  municipltle  dans  le  ter- 

\^^.^,.^^^toire  de  la  municipalit6incluant  le  toTjt  ou  portion  de  la 

t)         \dite  riviere  I 
'\  »^0onsid6Tapt  qu'ainsi  la  requfirante  n'avait  pas  raison 

dans  I'espice  de  pr6tendre  que  son  pont  traversant  la  dite 
riviere  Richelieu  d'une  rive  k  Tauire,  n'fetait,  pour.aucune 
de  ses  parti^  dans  le  territoire  de  la  municipalit6  de  la 
ville  de  St-lean,  parce  que  tel  pont  fetait  construit  au- 
dessus  d'tine  niiire  navigable,  et  que  I'acte  d'incorpo- 
ration  de  la  dite  ville  n'avait  pu  constitutionnellement 
inclure  aucune  pora<^n  de  la  dile  riviere  sous  le  gou- 
vernement municipd  d^la  ville  de  St-Jeanr 
''  •»  ClonsidlfeTani  qu'ainsi  l>xcd8  de  pouVoire  reprochd  pa* 
Tl  lequAte  liMl^  de  la  fsqtlffSiite;  ft  la  corporaiiun  de  1» 
Tille  de  9t-Jean,  lelativement^et  k  j^xopoa  de  la  taxation 
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qn'elle  a  faiite  dela  moiti6  du  dit  pont,  pour  les  fins  mu-    t   m«^ 
nicipales,  n'existepas;  '  o«>tna 

"Considferant  qn'en  couformitd  fi  son  acte  d'incorpbra-  xowii*f8t. 
tion,  la  corporation  de  la  ville  de  St-Jean  %vait  ie  poavoir 
de  taxer  pour  leg  fins  manicipalefb  tons  immeables  se 
tronvant  dans  les  limites  de  son  territ6ire,  moins  cenx 
sp^cialement  exempt6s ;  et  oonsid6rant  qa'ainsi  la  dite 
corporation  par  son  conseil  avait  le  poavoir  d'asseoir  une 
taie  8ur  la  partie  du  dit  pont  se  tronvant  dans  lies  limites 
de  son  dit  territoire ; 

"  OonsidSrant  que  la  requdrante  pouvait  bien,  snivant 
le  mode  prescrij^  par  le  dit  acte  d'incorporation,  discuter 
revaluation  faijke  du  dit  poJ^to^iT  les  6valuatears  ;  mais 
considerant  qu'il,n'y  avairmi^s  cette  Evaluation  ainsi 
faite  sotls  Taction  des  autoritds  ^unicipales,  aucun  excds 
depouvoirs;  "/ 

"Oonsiddrant  qu'il  appert  6galement  par  la  charte  de 
la  corporation  de  la  ville  de  St-Jean,  que  cette  demi^re 
avait  le  pouvoirde  taxor  pour  les  fins  municipalcs,  non- 
seulement  les  personnes  et  les  prppri6t6s  mobilidres  dans 
la  municipality,  tel  que  I'ailegue  la  requErante  dans  sa 
requfite,  mais  qu'elle  avait  anssi  le  pouvoir  par  sa  dite 
charte,  de  taxer  les  propri6t§s  immobilieres,  que  ces  pro- 
priStSs  fusseut  des  biens-fonds  ou  des  b^tisses  ou  cons- 
tructions ;  et  consid^rant  qa'ainsi  la  dite  corporation  avait 
le  pouvoir  de  taxer  la  partie  ci-dessus  du  dit  pont,  lequel 
constituait  oe  que  la  loi  appelle  une  propri6te  immobi- 
liere ;  ^ 

"  Gonsid^raiit  qtieia  corporation  de  la  ville  de  St-Jean' 
avait  Egalement  le  pouvoir,  sous  la  denomination  d'im- 
meubles  dans  la  municipalit6,  de  taxer  la  partie  des  voies 
ferries  de  la  requerante,  apparteuant  ou  en  la  possession 
de  la  requSrante,  dans  les  limites  de  la  tuunicipalite  ;  "et 
consid6rant  que  la  dite  corporation  n'a  pas  en  consd* 
quence  outre-pass6  ses  pouvoirs  en  taxant  comme  elle  I'a 
fait  les  voies  ferrdes  {railway  tracks)  de  la  requ6rante,  dans 
les  limites  de  son  territoire,  non  plus  gije  la  bfttisse  anssi 


Ittlge  dans  lesTfmites  Ue  laTaite  municipality,  et  oc^pSeT 
par  la  requermte,  ootnme  borean  ou  office ; 


"4-  H^r-0- 


^' 

1 

■ 

f. 

\ 

t, 

il 

>{ 

1 

i 

1? 

r 

u 

^  ( 

u 

i 
i 

• 

|; 

1 

s 

ri' 

'1 

k''' 

i1     ■ 

■ 

i 

> 

i 

V 

i4 

r 

^^ 

Ilii;  \ 

'f 

®  i  ' 

I' 

f 

P  * 

i 

?• '  > 

i 

^ 

i 

3 

f 

1 

5i 


li  I' 


ft 


IS,-.  '''~    'i' 


r- 


470 


MONTREAL  UiW  BKPOBTS. 


uas.. 


Town  of  St. 
^ohn'f. 


"  Considferant  qu'ainsi  la  corporation  de  la  ville  de  St- 
VemSSt rI-co.  J®*P  ayant  agi  an  regard  de  telle  taxation,  dans  les  limites 
de  ses  attribi\tion8,  en  vertn  de  sa  charte,  et  n'ayant  rie^ 
fait  d'uttra  vires  quant  d  ce,  n'a  pu  Ugalemei^t  devenir 
sujette  k  Texeroice  contre,  elle  d'aii  bref  Vinjonction,  en 
vertn  du  Statut  41  Vict.,  chap.  ^4  (Q.),  non  plu»  qn'A  sea 
consSq  nances ; 

*'  Gonsid^rant  qne  la  reqn6rante,  par  sa  f^uAte  libellfee, 
se  plaint  en  bus  de  Texc^s  de  ponvoirs  reprochfe,  de  I'ex- 
ag6ration4e  revaluation  plac^e  snr  sea  proprifetfis  par  les 
fivalnatenrs;  mais  consid6rant  qu'en  supposant  qu'il  y 
anrait  en  €xa|f6ration  dans  revaluation  faite  de  ses  pro- 
pri6t6a  par  les  dits  6valuatenrs,  telle  exag6ration  n'eut  pu, 
en  vertu  du  Statut  sous  Topferation  duquel  la  reqnferante 
procdde, — 41  Vict.,  chap.  14— donner  lieu  k  r6nianation 
d'un  bref  d'injbUction ; 

"Considferant  que  la  reqiferante  aVait  d'autres  remfides 
que  le  bref  d'injonction  pour  r6gler  et  discuter  cette  ques- 
tion de  valeur ;  et  consid^rant  qu'ainsi  le  bref  d'injonc- 
tion 6man6  en  cette  cause  n'est  pas  fond6  et  doit  6tre  cass6 
et  annuls ;  • 

"  Maintient  les  dites^  defenses,  et  casse  et  annule  le  dit 
bref  d'injonction,  et  renvoie  la  dite  requite  libell6e  avec 
d^pens,  distraits,  etc." 

Jan.  19,1886.]  * 

CftwrcA,  Q.  C,  for  the  appellants : — 

The  facts  and  circumstances  connected  with  the  case 
are  as  follows  : — 

The  Central  Vermont  Bailway  Co.,  a  body  corporate, 
on  the  19th  of  December,  1884,  presented  »  F^ 
qu4te  libelWi)  praying  that  a  writ  of  injuncttotf  should" 
issue  addressed  to  the  respondents,  enjoining  upon  them 
to  suspend  all  proceedings  upon  a  certain  warrant  of  ex- 
ecution issued  by  the  said  Corporation  of  the  Town  of 
St.  Johns,  against  the  appellants,  for  the  collection  of  cer- 
tain taxes,  until  such  timc^as  a  further  order  should  be 
made,  and  praying  also  that  the  seizure  or  execution,  and 
—all  -proceediBg8^r«4attve  thereto,  and  Aofc»^  ia^v4rt»»-^ 


L 


which  taxes  had  been  imposed  against  the  appellants,  be 


with  the  case 


k 

Town  of  8U< 
John'i; 


f'^fr^ 
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declared  ill^al,  nnll  and  of  no  effect,  and  he  annulled. 

This  proceeding  was  taken  under  the  provisions  of  the  ^.^j^^^ 

Act  of  this  province,  41  Vict,  cap.  14. 

The  Corporation  of  the  Town  of  St.  Johns  pleaded  >fr5<, 
by  a  motion  to  quash  ;  secondly,  by  a.u  exception  to  the  form; 
thirdly,  hj  &  defense  en  droit,  and  fourtldy,  by  A^fense  e^ 
fait.  The  other  defendant  submitted  himself  to  the  de- 
cision of  the  Court  without  pleading,  and  from  that  time 
practically  ceased  to  be  connected  with  the  case.     '^— 

A  judgment,  on  the  motion  to  quash,  was  pronounced 
on  the  2l8t  of  January,  1885,  by  Chagnon,  J.,  dimissing  it. 

The  issues  having  been  closed  upon  the  exception  d  la 
formi,  difense  en  droit,  and  other  pleadings  of  the  defen- 
dant, and  the  parties  having  gone  to  proof  on  the  merits, 
on  the  10th  March,  1885,  the  same  judge  rendered  the 
judgment  set  forth  above. 

It  Will  be  seen  that  the  petition  of  the  appellants  was 
dismissed  upon  the  merits,  and  the  object  of  the  appeal 
is  to  have  this  judgment  set  aside,  and  the  writ  of  injunc- 
tion maintained.  -'  \^  .  ,  ^ 

In  order  to  investigate  this  case  it  is  necessary  to  ex- 
amine carefully  the  .organic  statute  under  which  the 
respondents  were  permitted,  and  themselves  professed,  to 
exercise  their  powers  over  the  appellant.  This  statute  is 
the  43-44  Vict.,  cap?  62  of  the  Acts  <^  jthe  Province  of 
Quebec.  The  preamble  of  the  Act  recitep  various  statutes, 
to  wit,  22  Vict.,  cap.  106,—  81  Vict.,  cap.  49,— S"?  Vict., 
cap.  45,— 89  Vict,,  cap.  48,— as  the  original  organic  sta- 
tutes for  the  incorporation  of  the  Town  of  St.  Johns  and 
"thfrnmending  Aets,,^'  <  ► 

the  first  section  of  thenfewjatatute  48-44  Vict., cap. 62, 
repcfals  all  the  Acts  above  refciti^,  and  replaces  them  by 
the  Act  in  question.    It  mor^oyer  does  not  merge  the  old 
corporation  in  the  new  e«e,  transfer  its  assets,  continue 
_its  powers,  or  by  confusion  or  otherwise,  except  as  herein^ 
alter  explained,  continue  the  existence  of  the  old  corpora- 
tion in  any  manner  whatsoever,  but  on  the  contrary,  ex- 
/iinguishes  it  at  once  and  forever,  and  alters  its  boTinHarioM 
-and  area  and  gives  new  ones.    Thus  it  will  be  seen  that 
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18M-       iu  tho  investigation  of  the  powers  enjoyed  by  the  respon- ' 
Vermont  Krco.  <1^"*»  ^^^Y  *W  ***  ^®  found  wholly  within  the  four  corners 
Town  of  St.   of  th^  A.ct  48-44  Vict.,  cap.  62,  Quebec.    This  Act  creates 
john'i.      ^jjg  Corporation',  describes  its  boundaries,  provides  for 
the  corporate  officers,  declares  the  powers  which  the  Cor- 
poration shall  possess,  and  defines  them,  and  is  in  fact  so 
complete  within  its  scope  and  provisions,  that  no  neces- ' 
sity  whatever  remained  for  continuing  in  force  the  Acts' 
<^  which  are  replaced,  so  far  at  least  as  the  future  conduct 

of  the:  affairs  of  the  Corporation  was  concerned. 
We  propose  to  show  in  what  follows,  that  this  Corpdra- 
*tion  "acted  and  tdok  proceedings  beyond  it6  powers  and 
"without  having  fulfilled  the  formalities  prescribed  by 
"  law  and  the  Act  incorporating  it." 

As  will  be  gathered  from  the  judgment,  on  the  ITtfa, 
March,  1884,  the  Mayor  of  the  Town  of  St.  Johns,  issued 
a  warrant  addressed  lo  the  qo-defendant,  Francis  Xavier 
Lanier,  in  his  capacity  of  one  of  the  bailiffs  of  the  Superior 
Court  for  the  district  of  Iberville.  On  reference  to  this 
document  it  will  be  seen  that  it  required  him,  in  confor- 
mity with  the  provisiona  of  section  100  of  the  Act  43-44 
.  ^ict.,  cap-  62,  to  collect  the  sum  of  $559.66,  capital,  in- 
terest and  costs  due  the  respondents  for  municipal  taxes, 
as  appeared  by  the  collection  roll  (of  the  said  Corporation  ^ 
for  the  y^ars  1880-81-82-83.  \ 

It  will  be  seen  that  the  warrant  issued  contemplated 
thfe  forced  collection  of  taxes  four  years  in  arrears.  We 
propose,  in  the  first  place,  to  show  that  no  authority  what- 
ever existed  for  collecting  the  taxes  claimed  as  due  in 
1880,  by  showing  that  it  was  impossible  for  any  such 
"taxes  16  have  been  legaliy  imposed  during  that  year 
uiider  the  Act  now  in  question,  or  collected  under  such 
Act  however  imposed  ;  and  if  we  sticceed  in  doing  so.  ,^ 
respectfully  submit  that  the  issue  of  the  warrant  wa» 
without  lawful  authority  and  beyond  the  powers  of  thei 
respondent.  '   - 

If  any  taxes  were  legally  imposed  that  year  they  must 
have  been  so'imposed  either  by  virtue  of  the  Acts  in  force 


prior  to  the  pas^aje^e  oFthe  Act  43-44Tict^cap.  62,  or  in 
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virtue  of  the  last-named  ^ct   If  they  were  imposed  un^Sr       «"«^ 
the  provisions  of  the  Acts  passed  prior  to  the  last  named  v,J,^„"t'Sloo 
Act,  these  Acts  wore  repealed  from  and  after  the  24th  day    t'ThV  at. 
of  July,  1880,  and  no  provision  whatever  is  contained  in 
the  Act  48-44  Viet.,  cap.  62,  to  continue  in  force  the  col- 
lection roll  after  the  repeal  of  the  said  Acts,  nor  Uy  enable 
proceeding^  to  be  taken  to  enforce  t^  collection  of  any 
tflixes  previously   imposed  by  virtue  'of  any   antecedent 
l^islation,  and  d^jrtainly  not  anything,  to  justify  the  issue 
of  a  warrant  de  piano  without  notice  to  the  party  affected 
or  without  an  opportunity  being  afforded  him  of  being 
heard.    This  disposes  at  once  of  the  pretension  that  any 
,  taxes  whatever  could  be  enforced  under  preceding  legis- 
lation, or  indeed  that  any  remained  due  to  the  new  cor- 
poration.    It  now  remains  only  to  be  seen  whether  any 
taxes  could  be  legally  imposed  for  the  year  1880  by  virtue 
.of  the  authority  conferred  by  the  48-44  Vict.,  cap.  62.  v 

On  this  point  we  observe  in  the  first  place  that  the  only 
section  whatever  of  the  last-named  Act  which  alludes  in 
any  manner  whatsoever  to  a  continuing  authority  is  to 
be  found  in  section  1  of  said  Act.    By  it  the.Mayor  and 
Councillors  of  the  said  town  then  in  office  should  remain, 
and  were  thereby  Continued  in  their  respective  offices 
during  the  whole  term  for  which  they  were. elected,  and 
the  officers  appointed  by  the  Council  were  also  to  remain, 
and  were  .thereby  continued  in  their  respective  offices 
until  duly  removed  1  herefrom  by  the  Council  or  the  ex- 
piration of  their  functions,  and  it  was  also  provided  that 
all  "  by-laws,  ordinances,  agreements,  stipulations,  and 
engagements  "  whatsoever,  passed  by  the  said  Council  or 
the,  then  present  Mayor  or  their  pred^essors  in  office, 
should  have  and  continue  to  have  full  aid  entire  effect 
until  such^  "  by-laws,   agreements,   and  Engagements," 
should  be  *aly  rescinded  and  abolished,    i  r 

It  will  be  observed  at  once  that  whilst  "  by-laws,  agree- 
ments and  engagements  "  were  to  continue  in  force  and 
effect,  no  provision  whatever  was  made  for  the  continuing 
in  force  of  any  collentinn  rolls,  as  tha  iaBninj  nf  <,ny  Tyrft 
of  the  character  of  the  one  issued  by  the  ne\3  corporation, 
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i««^       for  the  enforced  collection  of  debts  due  the  old  corporation. 


y^^--j-g-.(,^ Moreover,  it  was  impossible  that  any  successors  could  be 
T^jif  HI*  elected  to  fill  the  offices  j)^upi'^l>y  the  Mayor  and  Coun 
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cillors  of  the  Town  uniiS  the  month  of  February  in  the 
year  1881,  because  sectioii  18  of  the  said  Act,  48-44  Vict., 
cap.  62,  provided  that  th*  nomination  for  municipal  elec- 
tions should  take  place  iA  the  month  of  February  in  each 
year,  and  as^the  month  of  February  in  the  year  1880  had 
passed  before  the  Act  cathie  into  f^rce,  it  is  majiifest  that 
no  election  could  take  ptace  until  4he  succeeding  year ; 
besides,  no  assessment  ciuld  be  validly  riaade  until  the 
month  of  April  of  the  succeeding  year  1881,  inasmuch  as 
section  t6  of  the  Act  4844  Vict.,  cap.  62,  only  provided 
for  the  appointment  of  iissessors  at  the  sittings  of  the 
Council  in  the  month  of  A  ml,  and  until  such  were  named, 
no  legal  or  valid  valuatio  1  roll  could  be  made. 

As  respects  the  oth^r  ileims  of  the  account  or  claim  set 
forth  in  the  warrant  (witliout  impugning  for  the  moment 
the  validity  of  the  assessments  under  which  ihey  exist), 
it  is,  perhaps,  sufficient  to  point  out  to  the  Court  that  each 
of  these  items  is  accompanied  with  a  claim  for  interest 
upon  it,  the  whole  of  su^h  interest  claim,  amounting  to 
168.58,  and  it  is  respectfully  .submitted  that  the  powers 
conferred  upon  the  Corp>fation  under  sections  100  and 
101  must  be  strictly  construed  by  the  Courts,  since  they 
are  inconsistent  with  all  ordinary  ideas  of  constitutional . 
rights,  as  guaranteed  by  Magna  Charta  and  universally 
observed  by  all  British  Courts  of  justice  until  the  innova- 
tion of  making  collection  rolls  tUres  ex^toires  was  intro- 
duced ;  wfe  refer  to  those  rights  by  which  the  impleaded 
party  had  a  right  to  appeal  to  the  judges  of  the  land,  as 
a  tribunal  which  investigated  and  granted  a  hearing  be- 
fore it  condemned.   Sections  100  and  101  do  undox^tedly 
authorize  the  issue  of  i  warrant  for  taxes,  but  they  do 
not  justify  the  issue  of  siich  warrant  foi^arrears  of  interest, 
and  especially  as  in  thife  case  interest  for  several  years. 
But  besides  these  reisons,  another  reason  of  an  equally 
idable-^MFaete^flpiatedr^^md  it  is  the  one  whick-lfl- 
especially  set  forth  ii^the  petition  for  t^e  writ,  and  con- 
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ridered  in  the  judgment,  namely,  as  to  whetlior  the  Act  , 
48-44  Vict.,  ch.  62,  fixing  th^  eastern  boundaiy  of  the  cor- y^^'^^j^ 
poration  of  St.  Johns,  at  an  imaginary  line,  passing  at  the   loTn^r  st. 
middle  of  the  Richelieu  River,  was  or  was  not  ultra  vires      •'"'"''•• 
of  the  legislature  of  the  Province  of  Quebec,  and  uncon-        /  y 
stitutional,  and  whether  the  respondents  had  any  author-     \/  ! 
ity,  or  power  to  tax  that  part  of  appellants'  bridge,  which     1  T  1 
they  alleged  was  within  the  boundaries  assigned  ta  the      1 1    i  - 
Town  of  St.  Johns  by  the  Act  48-44  Vict.  chap.  62.        ,       ^    I 
The  Civil  Code  of  the  Province  of  Quebec,  Art.  40&,  / 

declares  that  navigable  and  floatable  rivers  and  their   <       ; 
banks  are  dependencies  of  the  Crown  domain,  and  Art.  89d  ' 

declares  that  property  belonging  to  the  Crown  is  gov- 
erned by  public  or  administrative  law.   The  B.  !f.  A.  Act, 
1861,  declares,  by  sect.  91,  thai  the  exclusive  rigjit  to  make 
laws  for  the  peace,  order  and  good  government  of  the 
Dominionof  Canada,  is  vested  in  the  Parliainentof  Canada, 
and  to  the  exclusion  of  concurrent  legislative  power  by 
tj»e  Legislatures  of  the  Provinces,  as  regards  navigation, 
and  the  Act  31  Vict.,  cap.  7,  sec.  10,  Quebec,  declares  in 
effect,  that  no  Article  of  the  Civil  Code  shall  be  repealed 
by  any  Act  of  the  Legislature,  unless  such  Act  enumerates 
the  article  which  it  purport>'to  repeal.    The  Legislature 
of  Quebec,  by  the  said  4th  section  of  the  Act  48-44  Vict., 
cap.  62,  assumed  the  power  to  confer  municipal  control ' 
for  all  the  purposes  mentioned  in  the  said  Act,  aiid  espe- 
cially  (by  sections  1 14-15-16),  rights  of  taxation  and  forced 
expropriation,  and  of  eminent  domain,  which  it  is  respect- 
fully submitted  the  Legislature  of  Quebec  could  not  itself 
exercise  as  respects  a'  stream  like  the  River  Richelieu, 
notoriously  a  public  iind  navigable  river.     It  is  also  re- 
spectfully subpitted  that  the  attempt  to  tax  the  one-half 
of  the  bridge  m  question,  which  lay  between  the  middle 
of  the  said  stream  and  the  bank  of  the  Richelieu  River, 
adjacent  to  the  Corporation  of  St.  Johns,  was  not  even'' 
authorized  by  the  Act  48-44  Vic,  cap,  62,  or  if  authorized 
wae  not  exercised  in  a  manner  contemplated  by  that  Act. 
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It  was  not^anthorizedbe(knBei!io  **  ObllgatlOl^Toreapp 
ments  "  existing  on  the  part  of  the  Corporation  which  was 
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replaced  by  the  one  created  by  this  Act,  if, any  existed, 
,^  c«ntr»i      «.HB  coutinued  over  of  imiwseU  uikmi  the  ttew  Oorpora- 
Town*of  8t    *ion,  nor  has  it  b«eh  bHowu  that  any  new  ones  had  been 
incurred ;  and  moreover  the  Town  Council  could  only  tax 
"  lands,  town  lots  and  parts  of  town  lots  with  the  build- 
ings and  erections  thereon,"  (vide  sec.  86,  sub-se|!.  1)  and 
it  is  submitted  that  the  bridge  in  quekion  Was  not  an 
erection  upon  any  lands,  town  lots  or  part  of  a  town  lot 
within  the  Corporation,  or  which  could  bo  thereon  pla- 
c€!d  by  any  legislative  enactment  olf  the  Legislature  of  the 
Province  of  Quebec;  and  besides,  as  we  have  said,  even 
admitting  that  the  power  to  tax  existed,  it  was  not  exer- 
ftj|ii  cised  in  the  manner  contemplated  by  the  Act  in  ques- 

•^  '^  tioncb<^cause  the  only  manner  in  Which  the  Corporation 

could  be  taxable  (if  at  all)  would  be  under  the  provisions 
of  the  87th  section,  where  aHithorit^  is  given  to  tax  "  call- 
ings," and  it  is  submitted  that  the  only  method  by  which 
the  appellants  could  hAve  b^pn  reached,  if  at  aU,  would 
havd  been  by  a  tax  on  its  calling,  and  that  this  power 
shoiild  have  been  eie'rciseti  not  by  assessment  and  va- 
luation through  a8Sfelssprt,feut  by  by-law  as  provided  by 
section  87,  of  the  Act  43-44  Vic,  cap.  62. 

This  strict  view  of  the  powers  of  this  Corporation  will 
be  found  justified  on  reference  to  Dillon  on  Municipal 
Corpprat^ns,  Vol.  I,  p.  89,  second  ^ition,  wherein  he 
says:'—  ^•'"^  ■   ■■  ■.;,■•■■ 

**The  Courts  too  have  duties,  the  mc^st  important  of 
"  which  is,  to  require  these  Corporations  in  all  cases  to 
"show  a  plain  and  clear  grant  for  thi&  authority  they 
V  assume  to  exercise ;  to  lean  against  ^imtrttcHve  powers,  and 
"  with  firm  hands  to  hold  them  and  their  0cers  within  chartered 
^'  limUs."  And  again  lit  page  121  the  same  authority  says : 

••When  it  is-  remembered  that  the  charter  of  such  a 

"  Corporation's  its  constitution  and  gives  it  all  the  powers 

"  it  possesses  (unless  other  statutes  are  applicable  to  it)  its 

"  cttFeful  s^udy  in  any  given  case  is  indispensable  to  an 

^nilflrtitRnding  of  the  nature  of  the  powers  it  confers, 


"  the  duties  it  enjoins,  and  liabilities  it  creates.   The  con 
"  strnction  of  its  variooB  provisions,  and  the  determination 
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"  of  the  relation  whi«rh  those  bear  to  the  general  statntea  of 
"  the  State  ;  how  I'lir  the  <"hartor  controls,  or  how  far  it  is  y   ''^{^c. 
"  coutrolled  by  other  legislation,  are  amojig  the  most  dif-   i™J?,Jg, 
••  llcult  prpblomN  which  perplex  the  lawyer  and  the  judge. 
"  The  study  of  a  queHtion  of  corporation  law  begiuH  witii 
"  the  charter,  but  it  must  oftentitjlt^s  bo  pursued  ^nto  the 
;*  general  M^tdtos  and  legislative  policy  of  the  State,  and 
"  after  this  into  the  broad  field  of  general  jurispnidontie." 
It  is  respectfully  submitted  that  the  general  jurisprudence 
oftheQountry  does  not  sanction  the  assumption  of  au- 
thority by  th»*  Provincial  Legisj^ature   over  the  beds  of 
navigable  rivers,  nor  the  perm^ive  'authority  to  plant 
piers  in  their  beds,  nor  the  ei^ejction  of  structures  over 
their  waters,  nor  the  extension^  ^f  corj^orate  rights  over 
the  river  beds,  nor  artificial  ereitjons  upon  them,  whether^ 
for  taxation  (local  reyenue  or  mkiiicipal  revenue),  but  that 
such  streams  are  under  the  oohttol  of  the  public  law  of 
the  Empire  ;  that  the  navigabilliy  (which  includes  their 
beds  and  banks)  is  a  trust  of  the  Parliament  of  the  Domi- 
nion  of  Canada,  and  that  ajLy  attempt  to  invade  this 
power  under  the  guise  of' conceding  municipal  or  cor- 
porate authority  is  as  illegal/  as  it  is  dangerous,  and  the 
natural  extension  ot  such  pbwers  or  the  attenupt  to  en- 
force them  in  the  manner  and  to  the  extent  dP  the  Act 
in  question,  48-44  Vict ,  cat).  6^,    might  and  probably, 
would  ultimately  lead  to  coWiiict^  of  jurisdiction  and  the 
submission  of  the  rivers  of  the  Ifrovince  to  the  control  of 
municipal  or  civil  law  as  cjdntri-distinguished  from  the 
public  law  of  the  coiCntry 

y^As  respects  the  valuation!  roll^,  the  illegality  of  which 
is  also  attacked  upon  the  gr|t>und,Uhat  they  assessed  appel- 
lant for  property  which  it  did /not  own  or  possess,  and 
wnich  the  respondents  kndw  was  owned  or  possessed  by 
others,  and  this,  notwithstandii^g  the  protest  of  the  appel- 
lants, it  is  respectfully  submitlted.  ihat  the  evidence  es- 
tablishes the  appellants'  cohtentions  ;  and  finally  it  iar 
submitted  that  if  no  vali|a  objections  existed  for  any  of 
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pi*>««*»i,PM,  mm.  iL  uu  ymim  oujecMons  exisma  ror  any  oi 
the  reasons  bereinbefore  assigned,  it  is  manifest  the 
bailiff  (oQ.rpipoiident)^illigally  executed  the  waniiit  in 
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that  nnder  the  warrant  he  wm  anthorised  and  direoted  to 
v.f^''i^c.>."*^'''"  the  (^ds  and  chattel  of  the  uUeged^ebtor,  whereaa 
TowAf 8t.    i*^  appeafH  that  he  seized  an  engine  and  tender  belonging 
to  the  apiNjllants,  and  in  its  poMeiwiun^;  the  appellant* 
being  a  railway  corporation  and  its  engine  with  tender 
attached  a  part  of  the  road,  it  was  and  >■  an  immoveable 
byAdestination,  an^  as  snch  was  not  seizable^  under  the 
exigency  of  'the  warrant  with  whioh  Lanier  (co-respon- 
^t)  was  charged  in  this  cause.  / 

obidoux,  for  the  respondents  : —  , 

L'appelante  6tait  requ6rante  devant  la  Oour  Sup^rienrej 
I^cant  dans  le  district  d'Iberville,  snr  une  proc6dure 

voie  d'injonction  contre  I'intim^e. 

*ar  sa  requfite  l'appelante  alldguo :  .      .  >       ^ 

^Que  des  biens  meubles  put  dih  saisis  k  la  demande  de 

villo  de  St-Jean,  poursuivant  lo  recouvrement.d'une 
^sommo  de  ISriQ-TO,  que  lui  doit  l'appelante  pour  taxes  par 
elle  impo86iw  pour  les  annfies  1880,  1881, 1882  ec  1888,  sur 
les  immeublos  dout  l'appelante  est  propd6taire  et  ocou* 
pante  dans  la  ville  de  St-Jean  et  particulidrement  sur  la  ^ 
moiti6  du  pont  qui  traverse  la  riviere  Bichetien,  dont 
l'appelante  est  locataire  et  sur  lequel  elle  fait  ciripnler  ses 
trains ;  .  1 

Que  rintim6e  n'a  aucun  droit  de  prfelever  une  taxe  sur 
les  biens  de  l'appelante,  pour  entre  autres  raifions  lessoi- 
vantes,  qui  sont  les  seules  d^quelqu'importaAce  : 

loi  Parce  que  le  dit  pont  qui  traverse  la, riividrfe  Riche- 
lieu n'est  pas  situ6  dans  les  limites  ^e  \iL  ville  de  Saint- 
Jean,  et  que  la  clause  de  I'Acte  d'incbrporation  de  1|»  ville 
de  Saint-Jean,  qui  fixe  au  milieu  deja  ditjB  rividre  Biche- 
lieu  ks  limites  d^  la  ville  de  Saint- Jean,  d'un  c6t6,  est 
ultra  vires,  vu  que  celte  riviere,,  qui  est  navigable,  est  pous 
le  contrdle  excl^isif  du  gouvernement  f§d6r8^  ;    "       1       •> 

2o.  Parce  que  d'aprds  la  clause  86e  de  I'Acte  d'inoprpo- 

ratijn  d«J  la  ville  jie  Saint-Jean  (48-44  Vict.,  c.  62)  I'in- 

tim6e  n'a  pas  drdic  de  prdleverde  taxes  snriiiA  immeiibles 

"et  les  terrains, Mftttl>6gT)air  I'ftppelante  daiu  Iw  liiaiker 
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riviAr«l  Rinhelieu.Mant  nn  immeable,  ne  ponvait  Atre  siyet 
ik  un«  taxe  au  proHt  de  la  ville  d«  Saint-Jean  ; 

Bo.  JParco  que  la  cotisation  impoii«e  par  la  villrt  do  Saint- 
Jean  ^t  ill6^1o.  en  autant  que  I'appelanto  u'««t  pas  pro- 
prittspre  d'unn  p»rtie  des  immeubUis  «nrl«iiqael«  lea  taxes 
avaiekt  6t6  imposfieH  «t  faitos  payables  par  I'appelante. 
savoij,  oette  partio  du  chemin  de  fer  qui  s'^tend  depuis  la 
rue  Jkcques-Oartier  k  la  rue  Longuoiul ; 

4o.j  Parce  que  rintim6e  a  agi  illfigaleinent  en  imposant 
ces  tikxes  eten  pratiquant  une  saisie  sur  les  bions  de  I'ap- 
pelaiite.  ^j*^ 

ArirAs  certaines  (exceptions  pr61iminaires  plaiddos  par 
rintibfee  et  renvoy6os  par  la  Oour  de  premidre  instance. 
I'mtikufee  a  plaid6  par  une  defense  en  droit  et  une  dfcfenso 
au  fbnd.  ,     — 

Vjr  sa  d6f«n8.'  on  droit  rintimfie  alldgno  qu'il  n'appert 
pas  hat  la  requfite  lib«ll6e  quo  I'appelante  ait  droit  H  un 
href  Id'injonction :  parce  qu'il  n'appert  pas  que  I'appelante 
n'avkit  pas  d'autro  remddo  d  ses  pr61ondus  griefs  que  le 
bref |d;inJonction  ;  parce  que  I'appelante  avait,  en  vertu 
de  14  loi,  une  autre  voie  que  le  bref  d'injonction  pour  le 
redi^essement  do  ses  pr6tendus  griefs  ;  parce  que  les  all6- 
gati^ns,  tel  quo  libell6os  sont  mal  fondfios  en  loi  et  ne 
ju^fient  pas  les  conclusions  prises  en  la  dite  roquAte. 

Far  sa  d6fense  an  fond,  l'intim6e  alldgue  qu'en  vertu 
de  ^a  isharte  elle  a  droit  de  taxer  toutes  les  proprifet^s  im- 
mobilieres  qui  so  trouvent  situ6es  dans  les  limites  de  la 
viUe  de  Saint-Jean,  et  quo  cette  partie  du  pont  qui 
traiverse  la  riviere  Richelieu  et  qui  se  trouve  situfe  dans 
lei  limites/ de  la'  ville  de  Saint-Jean,  est  siyette  k  une 
take  com^e  les  autrea  immeubles ;  que  tons  les  biens 
jlobilie^^  qui  ont  6t6  port6s  au  r61e  d'fivaluation  au 
3(omd6  I'appelanto  sont  occup6s  par  elle  et  que  I'intimfie 
>'6i  connait  pas  d'autre  propri6taire;  quele  bref  d'iniono- 
tion  ejBt  mal  fbnd§.  ^  ''  :^ 

Le/jugement  de  la  Cour  de  premiere  instance  a  main- 
tenrt  les  defenses  de  I'intimfie  et  renvoy6  la  requftte  libell6e 
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'•"Jtfr   l»«  Hint  ton  doliivlllt^  d»«  HtJiaii,  d'un  «;6t«\iiiii«  IiKn« 
_*j-.    imugiiittiro  i#f>iiraiit  par  l«  nnluui  U  riviflm  Ki<  hvlum. 

II  II 'out  po^  ilwuteox  qUM  la  Utgiijlaturf  <1«  QuAIm'o  avait 
lo  droit  dtr.Uxur  A  ano  lig«o  imagiiialrw  diviHanl  par  1« 
tuilii>a  la  riviire  Rit-h«>Iit>u,  lea  liinitMH  du  la  vill»  do  Si- 
.T«»aii,  aatiN.afifir  iiitoiiHtilntionncIli^tiKmt. 

NttI  douU-  quo  loa  rivi6rt?H  naviguhloH, « ointno  la  rivi(\r(N0p 
Rirholiea;  aoat  HOOii  lo  tX)ntT«lfl  da  goavomoment  f6d6i«l,^ 
muiN  la  quoatioii  qui  mo  pr^Honte  i«i  n'oN^  pa|  .oeM|yain 
■avoir  si  la  Hvidro  Rioholion  oat  fli«'lusivomont>iJI||PPB 
tontrAlo  du  gouvornomont  TM^tral,  maia  bien  «i  lea  limitoa    >. 
de  la  villo  do  St-.To%n  pouvaiout  6tre  fii6vB  d'un  c6t6  aa 
centr<^  do  la  riviiro  lti«■holie^,  par  la  legislature ;  et  A  cela 
il  no  ptmt  y  avoir  aurau  doute. 

L'acte  d'iuooriioration  d»  la  ville  de  StJoan  n'^mpi^to 
nullemont  sur  les  droita  ^lu  gouvemomenl  f(6d6ral,  on  fai- 
Baut  uue  16giHlatiou  u'afretttuut  on  a.acnno  manidre  le  oon- 
trfile  quo  lo  gaayernement,'l'6d6ral  pout  avoir  aurla  riviire 
Hi«'heliou.  ^jjglften'te  d'ini^x)rtK>ration  determine  pnrement 
et  aimplement  o^  soront  los  limites  de  la  ville  de  St-JeHn 
du  «^6t6  d^  la  riviere  Rirholiou,  maia  il  n'ezerce  aucon 
i-ontrolo  Hur  la  rividre  Uioheliou  on  autant  que  riviere 
navigablo,  et  il  u'attribue  k  la  ville  de  St-Jean  ancane 
autorite,  ni  aucun  pouvoir  qui  vienne  en  conflit  aveo 
rantoritd  du  pouvoir  federal. 

Coite  qao8tio.n  s'est  d6}k  pr^sent^e,  dana  nne  cause  de 
La  ville  de  lAmgueuil  contre  la  Compagnie  f(e  Navigation  de 
liongueuil,  rapportde  au  6e  '^^'^j^jkj^'^  ^eios,  p.  201,  et 
jug6e  par  la^ffipur  Sup6rieure  ^HmIII'  P>^^i^^i><^'>  .^ 
Thonorable  jage  Tasohereau  wSUmmKh^^^  a  ^^^>n- 
lirm6  k  I'unaiiiuntt  en  rfivisioHrTJans  cette  cause  il  a 
fet6  d6t!id6  que : 

"  The  limits  of  the  municipality  of  the  town  of  Lon- 
"  guenil  extend  to  the  centre  of  the  river  St.  Lawrence, 

andihe  wharf  situated  within  the  said  limits,  occupied 
"  and  used  as  the  property  of  a  ferry  company,  is  liable  to 

I iiltfjjurfltyahe  mnnifiipaliy ■" — = 


Cette  pretention  de  I'appelakite  est  done  mal  fond6e. 


"T 


'r 


Kirhcliim. 

Quihor  avuit 
Lviitanl  par  I» 
la  villHcloSi- 

ntno  la  rivi(\r< 
oment  f6d6iiil, 
.  pa|  reliiktt 

rti  leH  limites 
I  d'uu  cdt6  aa 
ture ;  et  k  cela 

fan  n'Ampi^to 
r6d6ral,  on  fai- 
nani^re  le  con- 
r  surla  riviire 
nine  pnrement 
ille  do  St-Jeltn 
I'exerce  ancan 
at  que  riviere 
t-Jean  ancune 
a  conflit  aveo 

Qne  caasd  de 
e  XavigatiOnde 
Vews,  p.  201,  et 

iftent  a 'fl^ron- 
atte  cause  il  a 

town  of  Lon- 

St.  Lawrence, 

imits,  occupied 

my,  is  liable  to 


^#' 


^ 


4B1 


• 


T^^M^ 


11.  Im  necondo  qaaiUon  qtA^  pr^Mntn  «Mit  <M>na  q«f  • 
rapport  4  I'autorit*  qm  pent  ayoir  I'intimfe*  dimixmr y^^Mn^ 
una  taz«  aur  W  immoublei  aitu<)i  dans  la  Tllki  de  8t-  ^* 
Jean.^    .  .||^    .      ^     "  •■:        * , 

Oette  autorit/^  m  trouvo  6taWI«»  par  U  sAotlon  Wttitie  dn 
I'Acite  d'incorimratiou  do  la  ville  d«  Ht-Jeau      Kryi^lFet  la 
p  ^^rftRraphe  lor  do  ootte  aoot.  86  nous  dit  quein  vill«  de 
.^J*'**'"""  pourra  pr6leiu)r  annuollement  deii  taxes :  "sar  tons 
nf^errains,  fots  do  ville  ou  portions  de  lot,  loit  qu'il  exista  .- 
,      ou  uon  dos  hAtissos  sur  joeui?,  aveo  toim  les^  bAtiments  et 
constructions  dossas  r*rig6eH.  uno  somino  n'ext^apt  pas 
un  demi-centin  par  piastre  sur  la  v«leur  totals  r6elW  telle 
quo  portffu  au  r6le  des  cotisations  do  la  dite  ville."       ..  * 
II  est  vrai  quo  la  premidro  partie  do  t;otte  section  86» 
^     .  version  fran9aiso,  no  Homble  donner  A  Tinlim^  ^ne  le 
droit  de  taxor  los  moubles ;  il  n'y  est  question  quo  ^e 
"propri6t6smobilidres,"  mais  c'eet  6videmment  uim^  er- 
reuT  cl6rical^^  m 

En  effet,  l^Pns-seotion  ttx^  venjint  immfediatomeBt  k 
la  suite,  6num6ro  (luols  sont  Ioh  '•  i^meubles  "  que  Tin- 
tim6  pourra  taxor.  Or  <!ette  6num6ration  ne  serait  certdi- 
nfement  pas  faite  si  rintim69  n'avait  que  le  droit  de  taxftr 
b's  meublos.  •     . 

Mais  40  qui  fait  disparaitro  tout  doute,  c'est  que  la  ye» 

sion  anglaiH.1  du  statut  <;ontiont  dans  la  promi^re  parties 

le  mot  immoublo,  " immoveable"  pr^cis^ment  A  I'eudroit  oili 

«  i|  n'est  question  que  do  meubles  dans  la  version  fraufaise- 

II  est  done  6vident  que,  sur  ce  point  comme  sur  le  pre-  %__ 
mier,  l^lppelanto  est  mal  fojpid^e  dans  sa  pretention. 

III.  La  troisidme  question  sur  laqnelle  cette  honorable 
Oour  aura  A  se  ptononcer  est  cello  qui  a  trait  A  rautorit6 
que  ponvait  avoir  l'intim6e  d'imposer  des  taxes  sur  de» 
immeubles  dont  I'apiielante  ne  serait  que  locataire. 

Oette  question  doit  aussi  se  d6<dder  en  favour  des  prt- 
tentions  de  Tintim^. 
^"~   I^'»Ppel»nte  dit  elle-m6me,  dans  sa  fequdte  libell^7 
qn'elk  nest  que  locataire  d'une  oertaine  partie  des  im- 
meubles sur  iesquel^  la  ville  de  Saint-Jean  a  impost  des 
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'4ga '      "^        .    '  MO«TR«AL  lAW  BSPORT8. 

)  »>••  /   :taxes';  oi-d'aparAs  les  dispositions  de  la  sect.  a|0  des  pauses 
^^-€entr»r^  g6n6raieB  des^corporations  d«  villes  il  est  ^ecrfetfe  q^ie : 
T^*of8t.       ••  Les»  taxes  mujiicipales  imposfeesBur  unterrairlpour- 
J^b'a.      .« jQnt  fttre  i^clamdes  aussi  bien  du  locataire,  de  I'oc^npant 
••'ou  Autre  possesseur  de  «e  terrain  que  du  propri6tilire,  de 
*  "  mfime  que^de  tout  acqu6reur  subsequent  de  ce  lerrain, 

"lors  mdrne  que  tel  locataire,  oc'cupant,  possessbur  ou 
..  "acqttfereur  n'est  pas  inscrit  sur  le  role  d'6 valuation." 
X  La  clause  98  de  I'Acte  d'incorporation  de  la  Aijille  d& 
Saint- Jean  dit  que  la  section  870  des  clauses  g^nferales 
des  corporations  de  ville,  s'appliquera  k  la  ville  de  Saint-  * 

.     Jean. 

,  De  ce  chef  non  plus,  I'appelante  ne  pent  dtre  accueillie 

par  cette  honorabtle  Cour.  "   •' 

.    ;  ,    i     ■   ■. 

-  '  DoBioN,  Oh.  J. : — 

This  case  appeared  to  raise  important  questions,  but  on 
looking  into  it  the  Court  does  not  find  much  difficulty. 
By  the  Act  of  incorporation  of  the  town  of  St.  Johns  the 
eastern  limit  was  fixed  at  a  line  running  in  the  middle 
of  the  Eiver  Eichelieu.  The  Central  Vermont  Railway 
Company  have  a  bridge  crossing  the  river.   The  assessors 

*■  4  of  the  municipdity  of  the  Town  of  St.  Johns  have  for  the 

last  four  years  assessed  the  part  of  the  bridge  whiph  starts 
from  the  north  shore  to  the  middle  of  the  river.  The 
municipality  were  about  to  collect  the  amount  of  the 
taxes,  and  issued  their  warrant,  when  the  Central  Ver- 
mont took  a  writ  of  injunction  to  have  it  ordered  that  the 

>•  town  should  not  collect  the  taxes  because  they  w6re  vltra 

vires.  The  reason  assigned  was  this :  That  the  province 
of  Quebec  could  not  by  the 'Act  whic]i»  was  passed  in 
1880  unite  to  the  town  of  St.  Johns  part  of  a  navigable 
river  under  the  cotftrol  of  the  Dominion  Parliament ;  and 
thit  the  bridge  which  was  over  the  river  could  not  be 
taxed' by  the  municipality..  There  can  be  no  doubt  that 
''  "the  limits  of  the  loWn  are.  the  middle  of  the  river  bed.   It 

is  territory  within  the  jurisdiction  of  the  local  Legislature. 
And  that  being  8o,  it  would  be  a  singular  thing  if  the/ 
authority  dt"  the  0OTpoi|ftiou  didn 
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done  on  the  river.    Fin  example,  places  for  the  sale  of 
liquor  might  be  established  ©very  winter  on  the  icey^SS^So.. 
without  any  license.    The  river  is  not  under  the  control  ~    *-- 
of  the  Dominion  Parliament.  "Shipping  and  navigation  " 
are  the  words  used  in  the  B.  N.  A.  Act.    That  does  noi 
mean  the  river  at  all.    The  river  itsejf  belongs  to  the 
local  Crown  domain.    Of  course,  the  local  Legislature 
could  not  stop  navigation  on  the  river,  that  is  all.   When 
the  local  Act  said  the  limits  of  the  town  should  extend 
to  the  middle  of  the  river,  it  merely  vested  the  munici- 
pality with  authority  to  make  laws  for  the  river.    The 
other  objections  which  have  been  raised  to  the  validity  of 
the  assessment  do  not  appear  to  us  to  be  weU  founded. 

Judgment  confirmed. ' 
Church,  ChapUau,  Hall  Sc  NicoUs,'  attorneys  for  appel. 
lants. 

Robtdoux  S^  Fortin,  attorneys  for  respondents. 
(J.K.) 

*  *^  "'^vo  judgment  was  rtvereed,  on  appeal,  by  the  Supreme  Coart 
of  Canada,  14  Can.  S.  C.  R  288,  and  apecial  leave  to  appeal  to  Her 
Majesty  having  beein  granted,  the  judgment  of  the  Sapreme  Cbnrt  was 
affirmed  25th  July,  1889, 12  Leg.  News,  p.  290. 
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ACCOUNT. 

Executor  who  hot  been  ditcharged— Action  againiL]    See  EzufuroB, 
168. 

ACCOUNTABLE  BECEIPl'.    flte  Extradition,  145.  ■, 

ACTION.  ' 

Money  paid  by  error.']  Where,  in  ignorance  of  an  exemption  created 
by  law,  money  was  paid  as  taxes  on  an  educational  institution, 
Md,  that  it  might  be  recovered.  (2.)  In  sncb  action,  whep  it 
was  alleged  that  such  payment  had  been  made  under  constraint 
and  it  was  proved  to  have  been  made  voluntarily,  but  through 
error  of  law  and  of  fitct,  an  amendment  to  make  the  declaration, 
conform  with  that  proof  was  not  an  alteration  suffident  to  change 
.-^-^'^  the  nature  of  the  action,  and  should  be  allowed  even  after  the 
case  had  been  submitted.    Baight  &  City  of  Montreal,  ZSSff 

V—    En  dtnondation  de  nouvel  ceucre.]    See  Statdtobv  Prtvilbub,/ 104. 

ACQUIESCENCE.    See  Lksbob  and  LsfasB^,  113.  ' 

AGENT.    /See  PuNapAii  AND  AoBiT.  \ 

APPEAL. 

Onquettion  of  etMenee.]  The  Court  <tf  Appeal  will  not  reverse  a 
judgment  dismissing  an  action  of  damages  fbr  libel,  when  ,it  is 
mereily  a  question  of  appreciation  of  evidence,  and  the  appellant 
in  any  case  would  only  \e  entitied  to  nominal  damages.  Dono- 
van;d;nu"  HeraieP'Conyi)any,41. 

ARBITRATION.  / 

Fu$  of  eomud— Taxation.]  A  Judge  of  the  Superior  Court  may,  in 
his  discreticm,  allow  fees  to  counsel  on  an  arbitraticm  to  fix  the 
indemnity  to  be  paid  for  lands  taken  by  a  railway  company, ' 
conducted  under  the  provisions  of  the  Quebec- Consolidated  Bail- 
way  Act,  43-44  Vic,  c.  43,  s.  9 ;  and.  there  is  no  power  in  the 
Court  to  revise  such  taxation.  La  de.  du  Gftemtn  de  Fer  de 
Monlrlald;Sordd!Vineent,40i. 

ASSIGNMENT  OP  FACTS  FOR  JURY.    &e  FBootoik^  140, 226. 

ATTORNEY.  ^ 

Eus  of  cowuel  on  arbitration.}    See  AaMOBApov,  ¥A,    'W 
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BANK.    See  ExTRAomoN,  146. 
BON.   See  Fbovibsoby  Van,  293. 
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CATTIiE  GUARDS.    See  Railway,  346. 
CAUSE  OF.  ACnON.J  See  PROcirotJHB,  398. 
CITY  OF  MONTREAL.    See  Exumition  prom  Tax^ 
COMMITMENT,    See  Extkadition,  145. 
COllMUNITY.    iSee  Donation,  328. 
COMl^ITIO^.    See  Fraud,  399. 

COMPANY.  •  , 

Quorum  of  director*.]    Where  the  quorum  of  directors  of  a  railway 

company  was  fixed  at  three,  by  a  special  statutory  provision,  and 

the  company  was  subsequently  amalgamated  with  another  com- 
pany, and  it  was  provided  by  the  Act  of  Amalgamation  that  the 
Board  of  Directors  of  the  amalgamated  company  should  not  bo 
less  than  five  nor  more  than  seven  directorsUwithout  expressly 
'  changing  or  regulating  the  quorum)  held,  that  the  original  pro- 
vision, making  three  directors  a  quorum,  dontinned  in  force. 
Fbirbarika  dt  (yHalhran,  Wa 

CONFESSION.    Ste  ExT&ADmoN,  145. 

CONSTITUTIONAL  LAW.        ' 

Navigable  river.]  The  clause  in  the  Act  of  Incorporation  of  the 
town  of  St  John's,  P.Q ,  extending  the  limits  of  the  town  to  the 
middle  of  the  Richelieu  river,  a  navigable  river,  is  tntro  vires  of 
the  local  legislature.  Centre/  Vermont  Railii(ay  Co.  &  Toum  o/ 
fil. /ohn'»,  466. 

CONTEMPT  OF  COURT. 

Judgment  where  perton  holding  moveable  property  in  contempt  of  order 

of  Court,  i$  adjudged  the  lauful  oivnet.}    While  an  action  of  reyen- 

dication  of  some  machinery  was  going  on,  tl  e  plaintiff  obtained 

an  order  of  a  judge,  giving  him  provision!  J  possession  of  the 

machinery.    Nevertheless,  by  collusion  between  the  defendants, 

the  property  was  put  into  the  possession  of  White,  intorvenant. 

^  The  pUuntiff  having  taken  a  rule  for  contempt,  the  defendants 

*       and  intorvenant  were  ordered  to  give  over  [the  property  within 

v.  three"  days,  which  order  was  disobeyed.    Held  (reforming  th§,j^ 

judgment  of  the  Superior  Court,  M.  L.  R.,  1  f.  C.  288),  that  White 

'  -  i»,-was  guilty  of  contempt,  and  shoold  be  finled  $100;  but  that  it 

'     was  no  longer  expedient  to  order  him  to  gi  m  up  the  machinery, 

because  in  mother  action,  in  which  judgment  was  rendered  at 

the  same  moment  as  that  pn  the  rule.  Whi|e  w»  <1«<!^^^  ^  be 

the  lawful  proprietor  of  the  machinery. 

289. 

(!X)8TS.    &ePBOCBDPB» 

CREDI^R.    RightB  of  unpaid  creditor.}    See  Peooi  dubb»  32a 

CRIMINAL  LAW.  .  .  .      ^ 

2  R.S.,eh.  157,  ».  8— Fo^ront— iiicen»ed  eart^  tdusthng  fares  near 
door  of  hotel}    A  liceimed  ewrter  who,^conir^y  to  adty  ordinanc^ 
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CRIMINAL  LAW— Oon«nfi*d.  .  ' 

or  disorderly  person,  or  a  vagrant,  within  the  meaning  of  2  R.  S-, 
ch.  167,  8.  8,— more  especially  where  it  is  not  proved  that  such 
loitering  obstructed  passers-by,  or  incommoded  guests  in  the 
hotel.    Smith  v.  lU^.,  326.  •      , 

Set  ExTRADmoin,  146y 

rOMS  LAW. 
i2«cendtoa(ton,  by  importer,  of  goods  retained  at  forfeited  hy  collector  qf 
curtomjf— Order  for  deliwry  to  plaintiff— Security.']    Where  goods, 
were  retained  by  the  collector  of  customs  as  forfeited  under  tbf ' 
Customs  Act,  1883,  and  the  importer  sevied  them  in  the  colleo* 
\tor's  bands  by  prooefis  of  revendication,' Ae(4>J'^<^t  ^^^  plaintiff 
Vas  entitled  to  an  order  for  Che  delivery  thereof  only  on  making/ 
deposit  with  the  collector  of  a  sum  of  money  at  least  eqiial  to  the 
full  value  of  the  goods.    Qutere,  whether,  pending  a  controversy 
between  the  importer  and  the  Customs  Department,  an  action  of 
revendication  will  lie  to  revendicate  goods  retained  by  the  ooUeo-  ' 
tor  as  forfeited.    Semble  (per  Chukch,  J.),  that  it  is  not  competent 
for  an  importer  to  adopt  this  proceeding  under  the  circumstances. 
Ryan  &  Sanche,3l2-  / 


.^ 


DEED. 

Interpretation  of— Conflict  between  written  and  printed  datue$.]  Whero 
two  clauses  in  a  deed  conflict, — the  one  written  and  the  other 
printed,  the  written  clause  should  have  efiRsct,  as  more  likely  to 
contain  the  real  intention  of  the  parties.    Detrotiers  &  Lanib,  45. 

DELEGATION.  '  -       , 

Not  accepted— Elffect  of— Art  1180  GC]  A  delegatioi^  until  itli 
accepted  does  not  bind  the  parties  delegants  ;  it  only  operates  as 
aa  indication  de  paiement.    Reevet  &  Darling,  257. 

DESCRIPTIOil.    See  Salb;  337. 

DONATION.  . 

Oift  of  immovtMe  property  made  to  conaort*  jointly  by  at  c^ndant  of  one 

-  _oftheoonmrt$—Eff^tof—Art.lZ76,C.C.}    The  gift  ( f  immovable 

property  by  a  father  to  his  daughter  Mid  her  hnsbi  ,nd  jointly,  is 

deemed  to' be  is  gift  to  the  daughter  alone  (C.C.,  A^.  1270) ;  and 

^    so  where  a  judgment  against  thd  son-in-law  is  regiislered  against 

'    property  so  given,  there  is  no  hypotb!ia|^^fae  title  ndf  being  in  the 

Bon-ib-Iaw.    SL  Ann's  MvtucU  ^Building  Society  A  W^Utm,  328. 

EDUCATIONAL  INSTITUTION.    See  Exemption  fbom^axm,  1,  353. 
ERROR,  MONEY  PAID  BY.    See  Action,  353.  / 

EviiflJNCE.        ,  ;^  .  ■■■-■;■.-:;:".';;'. 

EiOrietinboolu.']    &«  Pabtnbbship,  246. 
=^fi»«w  and-pirintid^imm»,y^Sm^Qmi^:4Sf 
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EXECUTOR.  fv, 

Ditcharge  of—AMcn  ftrr  oeoount.]  After  a  teatamenUry  executor 
hjui  been  diaoharged  by  a  deed  signed  by  all  the  legatees,  an 
action  against  him  praying  for  an  accounti  brought  by  one  of  the 
legatees  who  joined  in  the  discharge,  and  without  Mining  that 
the  discharge  be  set  aside,  will  be  dismissed.  Newton  &  Stale,  '  t 
168.  "  ' 

JUmma  of  executor— C.  C.  917, 282, 286. 1    (Reversing  the  judgment 

^f  thB  "Court  of  Review,  M.  L.  R.,  3  8.  C.  31),  the  extstonce  of  a 

.y^  _         law  suit  between  one  executor  and  the  estate  he  represeittt^y 

■%   _      especially  when  there  are  several  executors,  is  not  a  sufficient 

<*      '  cause  for  the  removal  of  spch  executor.    (2.)  Art.  282,  C.  C,  does 

not   apply   to  executors  chosen   by  the  testator.     Mitchell  4l 

Mitchell,  191.  ^         ' 

' Teflamentary  executor— Right  to  pos^ition  of  moveabte$  of  the  luectMion 

■  :  "         —Art  918,  C.C.}    The  father  of  miners,  legatees  under  a  wilF, 

cannot  ex4;lude  the- testamentary  executor  from  the  possession 
/of  the  moveable  property  of  the  succession,  even  for  the  use  of 

the  minors.    Normandeau  A'  McDonnell,  319. 
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iEMPTION  FROM,  TAXES.  i 

City  of  Montreal— ii  Vie.  (Q.)  eft.  6,  ».  26— iftmtctpa/  taxet-r-Local 
atteument  far  local  pvrpoBea— Educational  in$titutionr-Exemption.} 
(Reversing  the  judgment  of  the  Sn^rior  Court,  M.  L.  K.,  2  8.  0. 
266),  the  assessment  Imposed  on  the  proprietors  benefited,  for  the 
coat  of  a  work  of  a  16cal  character  and  for  ihe  benefit  of  properties 
in  a  particular  section  of  the  city  of  Montreal,  is  not  a  municipal 
tax  within  the  meaning  of  41  Vict  (Q.).  c.  6,  a.  26,  bnt  is  of  the 
nature  of  a  local  assessment  for.local  purposes,  and  as  such  does 
not  come  under  the  exemption  from  municipal  taxes  accorded  to 
educational  institutions  by  the  statute  above  cited.  (Reversed 
by  Supreme'  Court)  La  Citt  de  Montrtal  de  La  Sa^Mdtliques  ' 
du  Stminaire  de  St.  Suipice  de  Montrial,  L 
Educational  institution.}  Property  occopied  as  a  private  board- 
ing and  day  school  for  girls,  where  there  am  numerous 
pupils  and  teachers,  and  no  grant  is  received  from  the  munltci-' 
paUty  in  which  it  ia  situated,  is  an  educational  institution, 
within  the  meaning  of  i  2,  C.  8.  C,  cap.  15,  sec.  17,  as  amended 
by  41  Vic.  cap.  6,  sec.  26,  and  consequently  ex;empt  from  munici- 
pal and  school  taxes.  Haight  <k  City  of  Montreal,  353. 
Exen^tionsfTotntax(tli<m—M.  C.  712, 978a— 'Toxeg  ttnpo«ed  by  muni' 
cipal  by-laws  for  payment  of  interest  and  creation  of  sinking  fund  for 
redemption  of  municipal  debentures.']  Taxea.  imposed  by  munici- 
pal by-laws  for  the  payment  of  the  interest  and  the  creation  of  a 
sinking  fund  for  the  redemption  o/ municipal  debentures  consti- 
tute a  hypothec  upon  all  the  real  property  of  the  municipality 
taxable  >t  the  date  of  the  passing  of  such  by-laws,  and  the 


"Hypothec  "contintlea  Tg'afect  the  property  eveki  when  It  y^abas- 
into  the  band4  ot  a  purchaaer  in  whose  poasesmon  it  wQuld  hvre 


.■•■/, 


mentary  executor 
I  the  legatees,  an 
ght  by  one  of  the 
thout  leaking  that 
NewUm  &  SeaU, 

■r    •  .  "■ 

ling  the  judgment 
he  extatence  of  a 
te  he  represedto^ 
is  not  a  sufficient 
rt.  282,  C.  C,  does 
Ator.     MitcMl  (( 

')k$  of  the  luecMtion 
tees  under  awill» 
im  tlie  possession 
ven  for  the  use  of 

i    ' 
\eipal  taxe»-r-Loccd 

ition — Exemption.} 

t,  M.  L.  K.,  2  8.  C.  \ 

i  benefited,  for  the 

snefit  of  properties 

is  not  a  municipal 

t.  26,  but  is  of  the 

,  and  as  such  does 

taxes  accorded  to  . 

cited.    (Reversed 

Le$  £edttiditiques  ' 

a  private  board- 
e  aro  numerous 
from  the  muirtci-' 
tional  institution,  ' 
\  17,  as  amended 
impt  from  munici- 
eat,  363. 

impoxd  by  muni' 
of  finking  fund  for 
iposed  by  munici- 
1  the  creation  of  a  ' 
debentures  oonsti- 

the  municipality 
by-laws,  and  the 
an  when  it  passuu  ~ 
ion  it  irpuld  have 


INDEX,  4  Q.B. 


48( 


EXEMPTION  FROM  TAXES— Continued.  \  ' 

\       been  exempt  from  taxation  had  he  owned  it  at  the  date  of  tl^ 
V  passing  of  the  by-laws.    La  {Commvetuwtt  de»  Scatr$  de»  Sainia 
\jfoms   de  Jttm  et  Marie  <k    The  Q/rporation  of  (Ke    VUlage  of 
^(dterloo,  20.  ,  , 

EXTRATOI^ION.  / 

Habeait\,  corpun—Juriidietion  Of  eommitling  magittratt— Forgery— 
'"  Accountable  receipt"— R,  S.  ch.  165,  s.  29—AlteraHonr—Oimftttion, 
AdmiuibUity  of—InformaMet  of  Procedure^  Where  a  comi>iis- 
sioner  has  been  appointed  under  the  Great  Seal  of  Canada  (Sect. 
■  ---  5  of  the  Extradition  Act,  R#8.  ch.  142),  and  his  appointment  as 
such  commissioner  lias^ppeared  in  the  official  OaxetU,  and  he 
is  thereby  "  authorized  to  act  judicially  in  extradition  matters 
under  the  Extradition  Act,  within  the  Province,"  and  he  describes 
himself  in-a  warrant  of  commitment  as  "  a  Judge  under  the  Extra- 
dition Act,"— that  his  jurisdiction  is  sufficiently  disclosed.  (2,)  In 
examining,  upon  a  petition  for  habea$  corpu$,  whether  the  detection 
of  the  prisoner  is  lawful,  the  Court  or  Judge  will  set  asicfe  the 
commitment  only  if  there  be  manifest  error  in  the  acljudioition. 
If  the  commissionec  had  jurisdiction,  and  there  .was  legal  evi- 
dence before  hiiii,  which  might  justify  a  committal,  the  Court  is 
not  dlied  upon  to  examine  the  sufficiency  of  the  evidence  (3.) 
'     . ,  If  the  first  commitment' is  irregular,  but  be  replaced,  before  the 

.  retumofth^Aafreof  corpus,  by  a  valid  commitment,  the  prisoner 
will  not  be  discharged.  (4.)  (Approving  the  decision  of  Mr. 
Rioux,  11  Leg.  News,  3^,)  A  statement  of  account,  such  as  is 
received  by  a  bank,  from  other  banks  having  busincies  0onneo- 
tions  with  it,  and  containing  an  acknowledgment  of  the  receipt 
of  money  to  be  accounted  for,  is  an  "  accountable  receipt"  within 
-the  meaning  of  R.  8.,  dk  165,  s.  29,  and  the  fraudulent  alteration 
thereof  is  a  forgery..  (5.)  A  confession  as  to  alteration/of  such 
"  accountable  receipt,"  made  by  an  officer  of  a  bank,  after  his 
connection  therewith  has  terminated,  to  a  fellow  employee,  no 
director  of  the  bank  being  present,  is  not  made  to  a  person  in 
authority;  and  when  such  confession  is  made  without  any 
indncement  Iwing  held  out,  and  after  >,the  accused  was  warned 
not  to  state  anything  that  he  did  not  wish  repeated  to  the 
directors,  it  is  admissible  in  evidence-  (6.)  In  a'case  of  forgery, 
,  it  is  not  necessary  to  prove  the  legal  existence  of  the  bank 
''  intended  to  be  defrauded  :  it  is  sufficient  to  prove.generally  an 
intent  to  defraud ;  but  in  this  case  the  legal  existence  of  the 
bank  Was  isufficiently  proved.  (7  )  The  omission,  in  the  jurat,  of 
the  place  where  the  d^xwitions  were  taken  is  not  material,  where 
:  '-.^  the  place  is  mentioned  in  the  heading  or  margin,  and  is  other- 
wise certified  to.  (8.)  The  fact  that  an  indictment  for  embessle- 
.  ment  has  been  found  against  the  accused,  in  the  State  from 
which  he  fled,  does  not  prevent  a  demand  being  made  for  his 

-wirrendy    for    for^Mry.      (9.^    An    altoratinn    of   li    writing    qt- 


"  acooontable  receipt,"  nude  to  cover  a  fraud  previously  com- 
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EXTRAUrriON-Conrinuwi. 

mitted,  is  a  forgery,  though  no  money  wm  lakeo  at  that  time. 
^  (10.)  In  prooeedinp  for  the  extradition  of  a  Tiigitive.  evidence  to 
contradict  ttiat  of  tlio  prottecution  ia  not  admiuible.  The  accused 
is  only  dnlitlwl  to  show,  tliut  the  oiTenoe  cliarged  ia  not  a  crime 
mentioned  in  the  treaty.    Ex  parte  DeBaun,  145r  ~  --  ,  -  _ 
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FOREIGN  (X)RlH)RATION. 

Service  ofppMxu.]    See  Proobdurk,  303>    . 

FORGERY.    &e  Extradition,  146.  '^       . 

FRANC  ET  QUITTE,  CLAUSE  OF.    See  Balb,  422. 

FRAUD. 

Perton  purchamng  property  of  telative  and  agreeing  to  pay  hi$  debU — 
Comporitionwith  creditor  ignorant  qf  mtch  purchase.^  A  person  who 
buys  the  property  of  his  brotlier-in-law  in  order  to  assist  him, 
agreeing  to  pay  his  debts  (which  exceed  the  value  of  the  property), 
may  licitly  contract  witli  a  creditor,  who  does  not  know  of  the 
sale,  to  take  less  than  the  face  value  of  the  debt,— more  especially 
where  the  creditor  had  previously  endeavored^to  sell  the  debt  at 

,  such  reduced  amount,  and  the  tranfiacUon'li  advantageoos  to 

blip-    BUmnA^BrtauUe,  399. 

——    iSee  Garnibiibb,  Dbolaration  of,  103. 

On  creditore.]    iSr;  Inholvkmt  Aqr,  296; 

FREIGHT.    &e  SmiM'iNo,  70.  ^ 

FUTURE  RIGHTS.    «w  Phocbi)urb,  271. 

GARNISHEE,  DECLARATION  OF.  . 

Fmud.]  In  det6rminipg  whether  a  declaration  was  made  by  \a 
garnishee  fraudqlently  and  coUusively,  the  principle  applicable ' 
is,  that  it  is  only  When  an  act  operates  a  prejudice  to  legal  rights 
that  the  motive  can  be  questioned,  and  it  is  only  a  party  who 
has  been  prejudiced  that  is  entitled  to  complain.  The  facilitating 
of  legal  remedies  fay  a  debtor  in  favor  of  his  creditors  does  not 
amount  to  fraudulent  collusion.  And  in  the  present  case  there 
was  sutticient  evidence  of  the  indebtedness  declared  by  the 
garnishee,  apart  from  t]ie  existence  or  validity  of  the  lease 
referred  to  in  the  case..  Fairbanks  &  (yHaUoran,  163. 


HABEAS  OORPUa    See  Extradition,  145. 


INJUNCTION.    Ste  NwiBANC%  197.  > 

INSOLVENT  ACT.  7' r-;~r^/~rr-— -------;---  -rrry—  ^--~:— --;  .  -  ■ 

Judgment  obtained  in  fraud  of  ereditor»—SaJe  en  blo^Notiee—Pre- 
taripHon—Intemention.']  John  Stephen,  in  1866,  becaine  an  in- 
■blvent  under  the  Insolvent  4^ct  of  1864.    The  principal  asset  was 


the  sbaie  toirUch  he  woiilcTlgeooine  entitled  W  tbe  dlvii^on  of' 
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IN8t)LVENT  ACTT—CbnHnwd. 

until  the  yoangest  child  became  of  age  (in  1881).  In  the  mean- 
time the  insolvent's  share  of  the  revenues  accumulated  in  the 
hands  of  the  executora,  and  was  at  tlie  disposal  of  his  assignee, 
but  was  not  claimed  by  liim,  and  remained  in  tlie  hands  of  the 
executors.  John  Stephen  obtained  his  discharge,  and  long  after- 
wards, in  1870,  made  an  offer  of  ten  cents  on  the  dollar  for  his 
estate.  This  offer  amounted  to  about  f3,000.  At  this  time  tliere 
was  nearly  double  that  amount  of  accrued  revenues  in  the  |iands 
of  the  executors.  The  offer  was  accepted  by  a  resolution  of 
creditors  at  a  meeting  which  wi|s  called  without  specifying  the 
object  in  the  notice  thereof,  and  ^creditors  who  were  themselves 

.  insolvent  attended  and  voted.  An  order, of  the  Insolvent  Court 
was  obtained  on  the  17th  April,  1879,  ordering  the  assignee  to 
carry  out  the  resolution,  and  the  estate  was  then  ieH»nVeyed  to 
John  Stephen,  who  paid  the  ten  cents  out  of  the  accumul4ted 
revenues,  and  retained  the  surplus.  He  subsequently,  in  1881, 
sold  his  share  of  his  fatlier's  real  estate  to  his  brother  George  C. 
Stephen,  the  appellant,  for  $6,000."  Oh  a  petition  by  a  creditor  to 
the  Insolvent  Court  to  revoke  the  judgment  of  17th  April,  1879, 
as  having  \ieen  obtaine*!  fraudulently,  the  assignee  not  having 

.  disclosed  the  true  poijition  of  the  estate  :  Held,  (1.)  That  the 
rr  Insolvent  Court  had  jurisdiction  to  entertain  the  petition  and 
revoKe  the  judgment  lof  17th  April,  1870,  and  that  an  action  at 
law/to  set  aside  the  sale  of  the  estate  was  not  necessary.  (2.) 
That  the  prescription!  of  one  year  under  Art.  1040,  C.C.,  did  not 
apply,  as  John  Stephent  having  obtained  his  discharge  before  he 
purchased  the  estate,  was  not  a  debtor.  (3.)  That  the  judgment 
}  17th  April,  1879,  should  be  revoked,  the  resolution  of  creditors 
ajQthorizing  the  sale  en  Uoe  being  illegal,  the  meeting  not  having 
an  called  in  accordance  with  ».  38  of  th^  Insolvent  Act  of  1876, 
id  the  assignee  having  concealed  tho  true  position  of  the  estate. 
/(4.)  That  the  intervention  of  George  C.  Stephen  was  unfounded, 
his  purchase  of  his  brother's  share  of  the  real  estate  not  being 
impugned  by  the  present  proceedings.    Steplun  de  Hagar.  298. 

INSURAJJCE,  FIRE.  •       . 

Ooddt  destroyed  in  prem,i*e»  otiier  (/ton  thote  detanbed  in  policy — In- 
Hon  by  company't  agent — Motion  for  judgment  on  verdieL]  A 
policy  of  insurance  was  effected  on  goods  of  the  insured  in  No. 
319,  and  the  insurance  was  uterwards  renewed  without  variation 
of  its  original  oonditidns.  l^efore  the  renewal,  the  insured  bad 
extended  his  premises  intd  Nix  315,  and  the  comi>any's  agent 
vilited  the  establishment,  a^d  saw  the  portion  of  both  baildings 
occupied  by  the  insured,  a^  the  goods  contained  therein.  A 
fire /destroyed  the  goods  in  No>«  315,  and  slightiy  injured  those  in 
81v.  In  an  action  on  the  pol^,  claiming  for  the  loss  both  in 
Nk>.  319  and  in  No-  316,  the  jury  found  the  facts  as  above  stated. 
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the  flndinR*  of  thu  jury  ■roaecnptod  by  both  p«itiM  u  (kvounibia 
to  their  roi|)e«tivo  pretttnalons,  uul-  the  |)lAiiitltf  iiiuveii  for  J^idK^^ 
ment  on  the  verdict,  the  defendant  may  alao  move  for  judKQiont 
In  hia  favor  on  the  v^lict,  notwtthatandioK  anything  contained 
In  Arta.  422,  488,  C.  G  V.  (2.)  That  on  ttie  facta  found  by  thai 
jUry  ua  u)k)v^  tbejudgmont  nhould  be  for  the  defendants  aa  to 
lomof  gcxNla  in  No.  316  ;  the  inB|KMrtion  of  tite  premiaeti  by  the 
(!OiBp«ny'a  agent,  before  the  renewal  of  the  policy,  not  being 
Buflkient  to  eatabliali\n  HKreemont  to  vary  the  tarma  of  the 
policy  in  reapect  of  thr  Imrallty  in  which  the  godtla  were  repr» 
^  aented  to  be.    OitherMf  JnimranM  Cb.  A  Legate,  SttSC'  ,  • 

INTERYENTION.    *«  Fnboi.vknt  Act,  298.  "  .'4i4k       »: 

JOINDER  OF  ACTTIONS.    «m  Pkocbdubi,  404.  **' .  . 

JUDICIAL  PROCEEDINGH.  '       . 

PMicatiqn  o/.]    See  Liubl  and  HLandrr,  122.  ' 

JURAT.    &«  ExTBABmON,  146.  .       - 

JURISDICTION:  ■      '„  „     "  I 

0/ 8tverior  Court.}    See  LmtoH  Afd^ ^famtm,  2M. 

—  See  PaocibuKB,  SKh  "  <pr;    , 

JURY  TRIAL.    5k«Liu«.ANi»SuANUl«;$4iji*«OGMi)UE^  140,226.  | 

LESSOR  AND  LESSEE    . ,         "  ,     "  i 

Leate—ConiirvcHm  of.]    Where  the  lease  stignj^ted 'thftt  the  leasee    ' 
.UHbottld  have  the  use  of  a  portion  of  tKeyard  in  rear  of  the 
,  building  leased,  which  portion  should  be  determined  by  the 
leaaor,  with  'right  to  the  leaBee''to  fence  the  same  at  hia  option ;  . 
held,  that  the  leasor  waa  not  entitled,  after  the  leaaeA  bad.  been 
'  four  years  in  poeseajion  with  the  yard  open,  to  erect  a  fence 
across  the  yard,  more  especially  aa  the  fence  deprived  the  leisee^ ' 
of  light  and  air.    Myler  diSlylei,  116.  * 

L.    Occupation  of  ihednotmentioned  in  the  leoK—Aoeeuonj—AcqvieMxnce.} 

Where  the  lessee  leased  buildings  in  course  of  construction,  and, 
'.  on  taking  possession  of  the  same,  also  occupied  and  iiaed,  without 
objection  on  the  part  of  the  leasor,  during  nearly  four  years,  a 
small  shed  in  the  rear  of  the  leaaed  premiaee ;  held,  that  the 
shed,  thoQgh  not  mentioned  in  the  lease,  nor  sbowd  on  the 
architect's  plans  of  tliia  baildingo,  must  be  considered  aa  an 
^\^  laccessory  of  the  premises  leased,  and  that  the  lessor,  by 
acquiescing  in  the  lessee's  occupation  for  so  long  a  period,  with* 
out  cl#iming  rent,  had  placed  that  construction  upon  the  con- 
tract   Jjft^fcr  4  Slyfea,  113.         ' 

—  Arts.  887-899,  C.  G  P.— /ufMrficHdii  of  Stgttrkf  Cbur^-lVelbiatoiy, 


~iS!SptUm^XBMB6  A  Oo.  sub'lBi,  tu  respondent^ 
^A^eld  by  tfaem  under  a  lease ;  anci  they  also  leased  sondiy 
i  Moveables  therein  for  a  certain  sum  payable  in  numthly  instal!> 
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LE8H0R  AND  LKHHEB-  OonkniJi^ 

uients  i  the  rM|)ond«nt  alao  IximniinK  liable  for  the  rent  payabi* 
to  the  proprietor  of  tii«  pmnilmw  iiiulnr  the  lease  to  MaaMi  A  Go. 
In  CSM  of  debalt  to  pay  the  instaHments  tha  right  to  raslllato  the 
lease  was  stipulate*!.  MasMi  Jk  (b.  transferred  tlmir  rights  to 
the  appellant,  who  brought  an  action  to  resiliato  the  lease  on  ttie 
ground  of  tlefault  to  meet  the  instalments.  The  proceedings 
were  under  the  special  procedure  provided  by  C.  C.  P.  887  ft  mj. 
Hdd  (reversing  the  Judgment  of  the  Superior  C/Ourt,  M.  L.  K., 
3  H.  C.  197),  that  the  apptWIant  tiaving  tlie  right  to  raailia^  for 

default,  the  action  was  improperly  dismissed  on  a  declinatory 

exception.  Per  Bomk,  J. :  That,  in  any  case,  the  Huperior  Court 
having  JuriMllctlon,  the  objection  to  tlin  Hummary  procedure  was 
matter  to  be  pleade«l  by  ex<»ption  to  tlio  form,  and  not  by 
dMlinatory  oxce|>tion.     FAuignan  <(■  Riellf,  2((4. 

LIBEL  AND  SLANDER 


LiM  in  newtpaprr  and  Hbet  in  plfoHnpt^TndtlmUil  demand  -  Evidence  ' 
a»  to  tnUh  of  libel — Kvidence  of  jrreviou*  ehanfter  of  plaintiff— Ver- 
diet  qf  jury  in  libel  eatei—Exee$iive  aviard-^Abiience  of  materiai 
u>itnei»—j{ffidavit  of  juror  an  to  moHvei  of  other  juron-^Reading  of 
unproved  newtpaper  report  to  jury.]  Aii  incidental  demand  is 
sufficiently  tibdUe  if  InRtead  of  setting  out  at  length  a  libel  com- 
plained  of,  it  rtftem  to  an  answer  to  plea  imroodiatoly  preceding, 
as  forming  part  thereof.  (2.)  An  incidental  demand  will  not  be 
rejected  as  illegally  filed  becaose  It  it  not  accompanied  by  a 
petition  as  re<iuired  by  Art  152  C.C.I>.  (3.)  Under  the  laws  of 
this  I'rovince  an  action  lies  for  libellous  allegations  contained  in 
pleadings.  {4.)  A  plaintiff  in  an  action  for  libel,  who  is  attacked 
by  an  additional  libel  in  the  plea  to  IiIh  action,  may  proceed  by 
incidental  demand  in  order  to  obtain  a  condemnation  for  this 
additional  libel.  (6.)  When  the  defendants  in  a  Jury  trial  have 
issued  a  venire  fadat,  attended  at  the  striking  of  the  panel,  pro* 
ceeded  to  trial,  and  taken  their  chance  of  a  favorable  verdict, 
they  cannot  afterwards  obtain  a  new  trial  on  account  of  alleged 
defecta  in  the  assignment  of  facts  for  the  jury.  (0.)  A  new  trial 
•  will  not  be  granted  because  a  material  witness  was  absent, 
'  although  he  was  duly  subpoDnaed  and  the  proper  conduct  money 
Was  tendered  him,  wiien  the  party  who  called  him  neglected  to 
apply  for  a  postponement  of  the  trial.  (7.)  Evidence  tendered' 
by  the  defendant  in  an  action  of  libel  as  to  the  previous  conduct 
and  character  of  the  plaintiff  was  properly  rejected  as  illegal, 
especially  when  such  matters  were  not  referred  to  in  the^Read- 
ings.  (8.)  {By  the  majority  of  the  Cburi.)  In  actions  for  libel,  the 
aaaeesident  of  damages  is  pecnliarly  the  province  of  the  jury,  and 
averdiet  of  |6,000  fpr  the  newspaper  libel  complained  of  |n  this 
case,  and  of  $4,000  for  the  libelious  allegations  of  the  plea,  was 
not  so  ekcessive  as  to  lead  to  the  inference' that  the  jury  were  led 
-inkt-anoroE aotnatBd byimproper motlvofc-  Jfotf Fruxtiag. Qoi^^ 
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IMW.l.  AND  HLAN?)F,R-nwU<*MW«. 

•,.„llmr  .t  •  |.»M1«  m«.llnK.  »u.l  which  h.v«  noihlng  U    I..  wUU 

'      lll^nl-.r.n  «.ii:.n  i«aln-t  th-  n«w.,*,*r  WM  o.,„n,n..l. 
<«  \  A  Uilflu»Dh  .•..inpany  In  not  bound  to  trenrtnlt  ft  a.«jMwoii 

Co.,  ia2-     «w  • 

IX)AN  TO  A  PAKTOTU.    See  PAmNKHBHir,  '246.  • 

'"♦  .  *  : 

MIBNOMER.    S«  Pkocioduki,  225.  , 

MONEY  I'A It)  BY  ERROR.    &«  AcnoH,  358. 

MONTREAL,  CITY  OF.    See  ExwrrioN  fbo-  Tax»,  1. 
MORTGAGE  OF  VESSEL.    S«HHimNO,  70. 
MUNICtPAL  LAW.    &<  ExoiiTioN  FBOM  Tax»,  1,  2a 

'  NAVIGABLE  RIVER.    &«Coii«rr.TimoHAi.  Law,  406. 
NEGLIGENCE.    &«  Railway.-  ^ 

NEWSPAPER  REtOfeTS.     &«LIBM-AHD^LAND1B.  41. 

NUISANCE.  .  ,  ^  ^     ^,„«-^i_AiUiiHon  «/■  rtmnintr  ihwiw-^ 

from  time  Immemonal,  c«|nea  ou   v"«  i„^„-*,v  of 

Serin  C5te  de.  Neig«i.-th.t  being^e  prin^^ 

the  viHft^    A  J-J;,^;^' rX'rd  rrtrain.  received 
-        "         bpth  pftrtle.,  »nd,  which  ''«  I*'"?  "*"  ^he  reepondent, 

^rtain  noxio«..ub.tftnce«  to,m  thetonn«rj.    ihe^P^^^ 

^    whoh«i.witWn.fewyea.^^q^^^^^^^ 
lowerdown.--todwihknowted^ 

■obBtanoeB  from  the  tannery,  and  wkea  lor  an  im 
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NIT|BAllOB-<VmMnu«|.  R, 

w«fB  ottMf  iirnprUtora  hetwoeii  tim  itarliee,  bul  the  fM|>oad«nt 
alone  ramiplainisd  of  the  niiliiannt.  Tlie  affoct  of  tbe  Iqjunctlon, 
If  Krante.1,  would  be  lo  deatroy  the  |irlnolpal  Indiwtry  «)f  tbe 
Mcality  :  IMd  (reverainK  tho  Ju<lKin«nt  of  the  Huiwrlor  (Vnirt,, 
M.  L  H.,  2  H.  ('.  a^ii).  that  tbe  appellant  wae  not  entitled  to  th« 
ll^linction.     (Hinuk  A  Weir,  107. 


PARTNEIWHIP. 

'_    •^rt*  •'*'I7,  C.C.—l.oan  lo  ft^rtner—PrvmiMuiry  note  r«i>rtitnUng  toan— 

JMion  (H^Uiut  fltA—J^lme*— Kntritt  in  bw)k*.\  In  an  action 
agalnat  a  flrm  coni|MMiNl  of  ('a<lwfll  ami  Henry  J.  Hliaw,  for  tbe 
amount  of  luana  alleged  by  t|ie  plaintiff  t»)  have  lieeii  inaile  by 
binr  to  the  flrni,  biH  which  were  rfpraaented  by  notaa  algned  by 
Henry  J.  8baw  ulone  :  Ildd,  that  (be  preaiimpUon  arialng  from 
entrlea  In  the  UmIih  of  the  Hrm,  puriwrting  to  ahow  that  the 
louna  were  made  to  the  firm,  waa  completely  rebutted  by  evl> 
dence  that  tbeite  entrlea  were  made  by  tbe  plal;itlff'a  aon,  then 
caahler  of  tbe  Hrm,  and  wore  aul>8u<|U«ntly  rectilled  by  the  flrm; 
and  further,  by  tlio  lettem  of  tbe  plaintiff  bimaelf  to  Henry  J. 
(Uiaw,  f|rbicb  contained  an  acknowledgment  that  tbe  loana  warn 
made  td^Henry  J.  Hbnw  individually.  (2.)  A  partnemhlp  will 
not  be  liekl  liable  under  Art  18fl7,  CC,  for  tbe  amount  of  a  loai^ 
in«de  to  one  of  the  |>artiieni,  ulthough  tbe  money  waa  applied  by 
audi  partner  U\  the  uae  of  the  partnenibip,^  if  It  appear  that  the 
lender,  though  be  waa  aware  of  tbe  exlHtonce  of  the  partiierabip, 
gave  credit  to  |be  liorrower  itemonally,  oiu^pted  hie  promiaaory 
notea  for  the  debt^and  looked  to  him  aa  bia  debtor.  OadwtU  di 
&Aaw,  240.    «^ 


-~  ir^«ppBprt«H;«' 


of  firm— lAmiUi  par tnenhip— Arts.  1875,  1877,  1880   aC.—tiegt». 
tnUion— Special 


-'Sbn-mauBic 


l>y  iHirtner  of  otiier  moneyi  to  uae  of  firm—LiabUiiy 


BorlTUT.J  (1.)  Where  one  ef  the  ptertnera  In  a 
flijn  ihlaappro  priated  moneya  belonging  to  a  certain  building 
aociety,  of  which  be  waa  tbe  aeoretary-treaaurer,  and  applied 
una  of  hiafirm,  entering  them  in  tbe  booka  aa 
^m  bimaelf  but  fW>m  otbera,  theae  moneya, 
•Itbough  obtai  led  by  him  tortiouely  without  tbe  privity  of  hla 
co-partnera,  having  gttne  into  the  buaineea  of  the  ftrm,  the  'mem> 

*■  '  werebeidjointly  andaeverallyreaponaible  tothe 
original  owner  i  for  the  amount  thereof,  to  tbe  aame  extent  aa  if 
the  loan  bad  1  leen  made  legitimately.  '^  (2.)  Where  the  $16,000 
capital  originally  put  into  a  tirn»  by  a  apecial  partner  had 
become  impaiied,  and  was  redaced  to  leea  than  t0,00O  at  the 
time  a  new  fin  i  'traa  formed,  the  declaration  then  made,  that  the 
by  the  apecial  partaer  waa  $16,000^  was  a  falae 
at»tement  witlin  the  meaning  of  Art  1877,  G.G.,  and  entailed 
upon  the  apecii  A  partner  tbe  liability  of  an  ordinary  partner.    (8.) 
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PARTNERSHIP— Cbneintied. 

partners  in  the  partnership  name  malcea  a  special  partner  liable 

as  a  general  partner,  under  Art  1880,  CQ    Comfntnial  Mutwd 

BttUding  Society  A  Sutherland,  b2. 
•r—    Perxm  held   out  to' the  pvblie  a$  partner.]     See   Pbisoipal   amd 

AGBirr,2S6. 

PLEADim  '  .„  . 

Arti  144  C.C.F.]    To  an  actioit  to  recover  the  value  of  a  mare  killed 

on  the  defendants'  line,  the  defendants  pleaded  specially  that  the 

I-  fences  on  each  aide  of  their  railway  were  good  and  Bufflcient ; 

that  there  ♦as  no  negligence ;  and  that  they  had  never  been  put 

en  demeure  with  regard,  to  their  fences  being  out  of  order.    This 

.was  followed  by  a  dffeiue  en  fait.    In  th<|Qounie  of  the  enqulte 

.  tliere  waS  evidence  which  indicated  that  the  liocality  where  the 

accident  occurred  was  not  on  the  defendants'  jrailway  line,  but 

'  on  that  of  the  Grand  Trunk  Company  Which  controls  the  defen- 

—  dants'  line.    On  defendants'  offering  evidence  on  this  point,  the 

Court  below  maintained  the  objection  to  the  testimony  on  the 

ground  that  there  was  n^  contestation  raised  as  to  the  road  on 

which  the  accident  occurred-    ITeM,  that  the  defendants  having 

plekded  specially,  without  raising  any  question  as   to   their 

,,,     ownership  of  the  road,  the  plaintiff  was  not  obliged  to  prove  the 

truth  of  an  allegation  which  had  not  been  specially  denied,  and 

\     '     which  must  be  taken  as  admitted.    Ompagnie  d«  Cftrtnin  de  Fer 

&  SU.  Marie,  283.  ^ 

POLLUTION  OF  STREAM.    See  Nuibanok,  197. 

PRESCRIPTION.         '  , 

^     ilrt  2261,  CC]    A  claim  for  tiie  value  of  wood  wrongfully  out  and 
carried  »way  firom  plaintiflDs'  land,  is  not  prescribed  by  two  years, 
the  prescription  of  C.  C.  2261,  i  2,  not  beinjf  applicable  to  such 
claim.    Eaton  tt  Murphy,  3S7. 
— __-  iS^C'lNSoi'VigNT  Aor,  298.  . 

PRINCIPAL  AND  AGENT.  -  ■  '     ' 

Revocation  of  agency— Agenfe  rigid  toindemnUy—Pro^ftectiveproJUe.} 
Th6  appellants,  commission  agmts,  obtained  the  selling  agency 
for  the^prdduct  of  the  respondent's  cotton  mill    As  the  tjondition 
<rf  receiving;  the  agency  they  were  ijequired  to  subscribe  $10,000 
in  th^bapital  stock  of  the  compan^,  respondent  >  No  term  was 
fixedi  luidl  after  the  lapse  of  a  year  and  some  months  the  agency 
waa  withdrawn  fhnn  the  appellants.    In  an  action  for  indemnity 
by  the  agents.  Hel4,  (1.)  affirming  the  decision  of  Johksom,  J., 
M.  L.  R-,  3  &  d  9,  that  a  mandate  for  which  no  term  has  lieen, 
'  'stipalated  is  revocable  at  will,  even  where  the  agent  has  given  %  • 
oonsideratioi^  jfor  the  agency.    (2.)  The  revocation  is  subject  to 
the  obligatitm  on  the  p«rt  of  the  principal  to  indemnify  the  agent^ 
for  any  aiAual  loss  su£bied  by  him  by  reason  of  the  revocation* 
of  the  mandate.    The  agent's  daim  to  indemnity  cannot  be 
extended  so  as  to  indode  loss  of  profits  which  he  woald  have 
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made  if  the  agency  hftd  been  continuedrbut  merely  snch  ex- 

\  penses  as  he  incurred  in  order  to  carry  on  the  business,  and 

j^      wiiich,  in  the  particular  circumstances  of  the  case,  may  be  seen  i 

to  have  been  contemplated  at  the  time  the  appohitment  was 

made.    Cantiie  Jk  Coatieook  Cotton  Co.,  444. 

— -    Genertd  agents  Per  ton  hdd  outtoOle  public  at— Authority  to  draw  iAU.} 

The  appellants,  W.  F.  L.  and  f.  L.  L.,  who  were  carrying  on  an 

ordinary  business  in  Montreal  under  the  firm  of  W.  F.  L.  &  Co., 

also  appointed  one  J.  H,  Wilkins  as  their  agent  and  manager  to 

carry  on  a  business  on  their  account  under  the  naine  of  J.  H. 

Wilkins  4  Co.    It  was  proved  that  Wilkins  was  in 'the  habit  of 

endorsing  bills-receivable  with  the  name  of  thelBrm,  and  that  he 

sometimes  drew  bills  on  customers.    The  respondent  discounted 

one  of  these  bills  in  good  faitii,  in  the  same  manner  as  he  had 

^ L    discounted  similar  bills  previgully.  Beld,  that  theCaot  of  Wilkins' 

name  being  given  to  the  busii^ess,  and  its  being  conducted  by 
him,  whether  he  was  a  partner  or  not,  was  sufficient  to  hold  him 
out  to  the  world  as  a  generiil  agent ;  uid  appellants  were  liable 
to  the  respondent  for  th^  amdunt  of  the  draft  sO..  discounted, 
.  ,  whatever  might  be  the  use  to  which  Wilkins,~withoai'  ir^Hpondent's 
knowledge,  applied  the  proceeds.    LewitA  Wtdter»,260. 

PRIVILEGE  FOR  SUPPLIES.    &e  SmwiNa,  7a  ^ 


> 


PROCEDURE.  '  :  '      ■ 

Amendment  of  dedaration.]    &fe  AonoN,  353. 

— :    Gwto  on  incidental  proceeding.}    The  non-payment  of  costs  on  an 

.  incidental  proceeding  in  a  suit  does  not  entitle  the  party  to  whom 

. .    the  costs  are  due  to  a  stay  of  proceedings  until  the  costs  are  paid, 

where  the  judgment  which  condemned  to  costs  did  not  makff^it 

a  condition  that  snob  costs  should  be  paid  before  ftirtber  j^- 

ceedings  be  taken.    Robinaon  v.  Canadian  Padfie  Bailtnaif  Co.,  \ 

~—    Jkdinatory  excq>tum.]    See  Lbbsob  and  Lbsbbi^  264. 

r— ,  Diitribution  of  moniet  before  the  Court.}  When  money  ia'before|tbe 
Court  for  distribution,  the  real  question  is  m  to  the  pirty 
entitled  to  {it— and  not  the  regularity  of  the  proceedings  by, 
which  it  was  procured-     SL  Annh  Mutual  BmUiiw  Soeiebi'A 

Wat»on,S29. 

■-  •  ■  ■  <■■ 

-^   JEkneaHon^ArL  1068,  C  C.  PinfRighlt  in  future— Ptiidllg  qf  $o  much 

r     per  day  for  nut  maintainSng  gateaat  railuny  anmStge.}    Where  a 

railway  company  was  sued  for  ninety  doUan,  being  the  amoont 

•  of  penalties  finr  nine  days*  under  a  by-law  of  «  townenacting 

a  penalty  of  ten  dollam  per  day  in  the  event  of  the  company's' 

mak^deboHttfereo^gateBat  theinterseetion  of  the  railwa| 

with  certain  streets :  lleM,  that  rights  in  fotom  within  the  mein* 

^  inguf  Art  1068,  CG,?.,  were  4^bcM,  and  the  defimdaat  might 

evoke  Che  action  to  ihe  Sai«nior  Oowt    Otm^poffufe  du  Grand 

IVvne  <ft  F3fe  de  fit  Jmh,  271. 

Yob  rv.,  Qi  B.  82       • 
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PROCEDURE— Ciw«tnt4«I. 

ExecutUm^RighU  of  unpaid  eredUon.^    An  unpaid  creditor  can 

raise  the  question  as  to  the  real  owner  of  the  property  sold  in 
'      execution,  and  can  claim  the  proceeds,  although  the  real  owner 
be  silent    St.  Ann' i  Mutual  Building  Society  A  Ration,  326. 

Foreign  corporation— Action  agaimt— Service— Artn.  34, 4»,  64,  CCP. 

-Caute  of  action.li  A  corporation  whose  principal  place  of 
•  business  is  in  a  foreign  country,  may  be  served  with  process  at 
any  place  in  the  Province  of  Quebec  wliere  it  has  an  office  for 
the  transaction  of  busipfess.  86,  where  a  foreign  corporation  had 
an  office  at  Montreal,  for  the  sale  of  sleeping  car  tickets,  and  the 
idalntiff,  whp  had  bought  a  ticket  from  the  defendants  at  New 
York,  for  a  sleeping-car  berth  from  that  city  to  Montreal, 
bi«ugbt  an  action  of  damages,  alleging  that  he  bad  been  unlaw- 
fl^y  expelled  from  ttie  sleeping  car,  it  was  heW  tiiat  the  service 

of  his  action  at  the  office  of  the  company  in  Montreal,  was  a 

sufficient  servioe^te  give  the  Court  at. Montreal  jurisdiction. 
Furtijer,  that  rithougtf  the  expulsion  took  place  beyond  the 
province  line,  yA  as  it  continu«>d  until  the  plalntiflf  reached 
Montreal  (he  being  forced  to  ride  in  a  first  clan  car),  the  cause 
iit-wtion  arose  in  this  province.  N.  Y.  Central  Sleeping  Car  Co.  & 
Donovan,  303.  « 

-  ^-    Joinder  of  aaion$-N<nHippealabk  cam  eontqlidated  with  a^fabU 
.   0M&]     Where'  several  non-appealable   actions  in  the  Olircuit 
Court  are  consolidated  with  one  that  is  appealable,  as  involving 
ttie  same  question,  ttje  whole  will  be  adjudicated,  on  an  appeal 
in  Uie  principal  case.    La  CU.  du  Clumin  de  Fer  de  MontrM  & 
Sard  Jb  Fincenl,  404.      -- 
—    Jwy  trialr-Attignmmt  of  facte.^   The  object  of  the  assignment  of 
fact  is  ttiat  the  jury  may  determine  all  the  finite  facts  in  dispute 
between  the  parties,  and  respecting  which  ttie  Court  requires  to 
be  infixed,  in  order  to  decide  the  question  of  law  in  issue  be- 
tween tham.    It  must  be  so  fVamed  as  to  be  sufficientty  compre- 
hensive, and  at  tiie  sanCe  time  carefully  exclude  any  evidence 
from  which  the  jury  may  draw  an  inference ;  and  the  assign- 
ment of  fkcts  in  this  case  conformed  to  this  rule.-    MeBaey.  Cana- 
dian Paeific  Bailvuy  Co.,  140. 
-   Jury  trial— Tinu  for'  fixing  faettfor  jury—Art.  862,   C.  C.  P.— 
-  Aequie$eene»-Libd-Error  »n  noin«  of  drfendantr-Anundment  by 
final  judgment.}    (AffirmingthejudgBBWatof  the  Court  of  Review, 
M.L.B.;  8  aa  28.)   fliW,  (1.)  The  rule  contained  in  Art  862, 
f^^G  CLP.,  which  says  fliatnoti^  is  fix«l  until  the  fi>cta  to  be 
"  -'i^  enqaired  intoby  the  jury  have  been  assigned,  is  ime  to  be  strictiy 
V    followed ;  and  wheie  «  motion  by  plsintlff  to  reform  the  a«iffi- 
«r^- "Went  of  fo«5tB%ni  giMited  after  the  day  for  the  trial  was  AmO.  , 
ibis  wasjup  irregularity  which  the  defenduits  were  entifled  to 
uitte.pn]e88  itappeued  tha*  they  hadsnifeied  no  injustice  by 
tbeerrar.   Butin  th«  pwsent  cms,  the  dsfcndMts  had  waived 
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PROCEDUREUOmlintwd. 

their  right  to  object  by  acquiescing  in  proceeding  to  trial,  and  by 
consenting  that  a  bystander  should  serve  on  the  jury  when  it 
appeared  that  sufficient  jurors  were  not  present  to  form  a  jury. 
(2.)  W|ere  tlie  publisher  of  a  libel  was  summoned  by  a  wrong 
name,  and  he  appeared  in  that  na,ino,  and,  without  disclosing  his' 
correct  name,  pleaded  not  guilty,  such  plea  put  in  issue  only  the 
.  fiMJt  of  publication  and  the  innuendoes,  and  the  verdict  rendered 
against  him  hjfr  the  jury  could  not  be  set  aside  on  the  ground  that  it 
was  founded  upon  evidence  of  what  was  done  by  another  person. 
i\  (3.)  The  judges  of  the  8uperior  Court  sitting  in  Review,  wei« 

right  in  granting,  at  the  final  jud^nent,  the  plaintiff's  motion  to 
Insert  the  correct  name^  (4.)  It  was  not  misdirection  for  the 
judge  to  charge  the  jury,  that  by  law  they  should  find  the  article 
to  have  been  published  falsely  and  maliciously,  inasmuch  as  the 
defendants  did  not  plead  and  prove  the  truth  of  it    Mail  Print- 

-  »ny  «fc  Publithing  Co.  dk  Oanada  Skipping  Co.,  225. 

— —  Jfofion  hy  gmmiihte,  in  apptal,  for  leave  to  moke  new  deelaratioH.'] 
Where  the  contestation  by  intervenants.  of  a  garnishee's  de- 
claration has  been  dismissed,  and  the  judgment  dismissing  it\ 
has  been  ai^ealed  from,  the  Court  of  Appeal  will  not  entertain 
an  application  by  the  garnishee  to  be  permitted  to  set  aside  the 
former  declaration  and  make  a  new  one.    Fairbanh  &  OHvir' 

loran,163. 

o.  ?-■■■■-■;■  -     ■ 

Jfotion /or  judfpnunt  on  tierdict,]    /See  tNBDHAHoai  S62. 

Proceedings  for  extradition  of  fugitivee-i    See  Eztbadition,  146. 

Putting  hvtband  of  d^endant  in  the  eatue.]    Vfhen  the  plaintiff  was 

ordered,  by  a  judgment  of  the  Court,  to  bring  the  husband  of  the 
female  defendant  personally  into  the  caus(^he  service  of  a  new 
writ  and  declaratiion  setting  forth  the  demand  in  fall,  upon  both 
husband  alid  wife,  was  held  sufficient,    Myter  d;  Styles,  116 

PROMISE  OF  SALE.    S^  Saia  V 

PROMISSORY  NOTE.      . 

Jetton  on  "  bon"—Coneideration/]    Where  a  Aon,  made  to  represent 

the  value  of  a  share  in  a  business,  purchased  by  the  plaintiff,  was 
endorsed  and  transferred  to  the  plaintiff  by  the  vendor:  held, 
that  the  plaintiff  could  not  sue  the  Vendor  on  the  bon  while  at 
the  same  tiujie  he  rotated  the  share  acquired  by  him  in  the 

:„  business  which   waa  represented  b^  the  Aon.     Cridif^rd  A 

A^mer,  293.  .  '  * 

— —  Lou  of-'NegottabU  inttnmeta  filed  a$  exk^"]  Where  ihe  bill  of 
exchange  on  which  the  action  was  based,  hied  by  the  plaintiff  as 
an  exhibit,  disappeared  from  the  prothonoti^'s office  I'hHd,  that ' 
the  plaintiff  was  entittod  to  judgment  for  t^e  amoont,  notwith- 
standing the  loss  of  the  instrument,  on  gii^g  security  to  the 
parties  liable,  as  provided  by  C  C.  231&    Lewk  ie  Waltere,  266. 

PUBLIC  MEETINGS. 

§   PiMpMtioii  of  reports  of  proeeedings.^    &«Libbl  Aia>|Si^NOBt,41. 
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RAILWAY. 

Animah  ttraying  on  the  track— RtiponribilUy  of  raUway  ampmisf^ 
Qittk  guards.]  When  the  employees  in  charge  of  the  t?;alnBpi^a 
railway  company  diBoover  animals  upon  the  track  they  a*© 

.  bound  to  exercise  proper  care  and  prudence  to  prevent  injury  to, 
ibem,  and  a  me.re  slackiening  of  speed  will  not  Ije  considered 
V  auflioientto  relieve  them  from  responsibility.  (2.)  No  requisition  ' 
jfr  writing  was  necessary  to  put  defendants  in  default  for  non-  , 
compliance  with  Consolidated  Railway  Act,  1879,  sec.  16,  as 
amended  by  46  Vic,  cap.  24,  sec.  9.  (3.)  A  railway  company  ia 
liable  for  animals  .and  cattle  killed  or  injured  by  gettingon  th,e 

•  track  of  the  railway  in  consequeAce  of  the  absence  of  cattle  guards, 
withbut  reference  to  whether  such  animals  were,  as  between  theMr 
owners  and  the  public,  lawfully  on  the  highway.  PoniiaePacifie 
Junction  Bailway  Co.  <fc  Brady,  346. 

"T-^    Raihvay  bridg».and  railivay  trach-AO  Vic  (Q\ ch.  2ft,  m.  326  and  327- 
7       -    —injunctUm— Extetmm^-^%um  litniU  to  midtUe  of  navigable  river.j 

-  T  "'■'   The  clause  in  the  Act  of  incorporation  of  the  towii  of  St  John's, 

'  P.Q.,  extending  the  limits  of  the  Jpwn  to  the  middle  of  the  Richer 

lieu  river,  a  navigable  rivbr,  is  intra  virei  of  the  local  legislature. 

A  (2.)  The  portion  of  the  railway  bridge  built  over  the  Richelieu, 

and  the  railway  track  of  the  company  appellant,  within  the 

limits  of  the  town  of  St  John's  as  above  d^ned,  are  subject  to 

-y       '  taxation  by  the  municipality  as  well  as  the  lahd  on  which  the 
bridge  and  track  are  constructed.    (This  holding  reversed  by 
'  '      Supreme  Court  14  Can.  S.  C.  K.  W8.}    Central  Vermont  RaUuiay 

Co.  A  Town  of  St.  Johns,  Am.  /'        '  ' 

mm— -Pus  of  counsel  at  arbitration.]    i^lKuiTOATiaN,404. 
— ^    See  Plbadinu,  283. 

REGISTRATION.         ^  ^ 

Erroneous  noHn^qf  deed  by  Begistrar.]    Where  subrogation  is  given 

by  the  iarma  of  a  deed,  the  erroneous  noting  of  the  deed  by  the* 

V'  &egistr^as  a  dischatge,  and  the  granting  by  him  of  eWoneous 

oer^iiflOktes,  cannot  prejudioa  the  Mut^  subrogated.    Deoiftiirsd: 

imb^.  [^  •     •  . 

RESPONSIBILITY.    &e  Railway. 


Deseriptim  of  propertjhr"  West  sid^  of  river— Change  of  course.} 
Where  a  deed  conveye4  all  thelaiid  of  lot  ID  to  be  found  on 
"  the  west  side  of  the  rive^'  which  runs  through  the  lot,' all  the 
land  op  the  west  side  according  to  tVp  general  direction  of  the 
river  through  the  lot  was  included,  although  in  consequence  of  a 
bend  in  the  stream  and  a  change  of  course  firom  south  to  north,  a 
portion  of  such  KinJll  lay  geographically  on  the  east  side  of  the 
.  .  curve.    Eaton  A  Murphy,  337.  • 

Hypothec— Clause-qf  "franc  et  gmile."]  In  an  action  to  oblige  the 
vendor  to  execute  a  deed  of  sale  of  real  estate^  or  pay  daaoages ;, 
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•  *\  ,^«<wherethe  vendor's  agent  wrote  to  the  purchaser  as  follows:— 
"  I  cwjp%r  you  the  house  at  14,800  on  the  following  terms ; 
fl,00((cash^$l,000  in  about  two  years ;  balance  $2,800^  mortgage 
on  ground,-  can  remain  as  long  as  buyer  requires."  HM,  that  this 
was  equivalent  to  the  clause  of  Aan«  a  quUte  with  the  exception 
of  the  hypothec' mentioned  in  the  letter,  and  that  the  vender 
thereby  promised  and  was  bound  to  give  a  clear  title  with  tile 
^oeption  only  of  the  $2^00  ;  and  he  not  having  executed  such 
^deed,  and  having  sold  the  property  to  a  third  party,  the  judgment 
^ which  condemned  the  vendor  to  pay  tSflO  damiEiges  was  con- 
firm^. ^Gaulhier  A  RUchie,422. 

Promiie  of  laU—Aaxpttmce-^Lc^ie  of  time.]    The  appellant,  on  ttie 

28th  July,  by  a  writing,  offered  certain  property  to  the  r«spon*> 
dent  for  $60,000 ;  $8,000  of  which  to  be  paid  cash  on  passing 
d^ed,— "  this  offer  shall  remain  open  to  the  lt)th  August  next" 
..  ; '  .  T^  respondent  sent  a  letter  to  the  appellant  on  the  iOth  August^ 
stating  that  he  accepted,  but  did  not  make  any  tender,  or  pnt  the 
al)pellant  m  demenn  to  pass  a  deed.  Hdd,  that  it  was  the  duty 
X|f  lespondent  to-  put  the  appellant  en  denuure  to  pass  a  deed  on 
or  before  the  10th  of  August  and  to  ton^r  .the  $8,000,  and  thia 
not  having  beeh  done,  the  oflbr,  o/  pW>mise  of  sale,  beo«me 
ineffective  by  lapoe  of  time,    ifunro  ds  Bv^mme,  176. 

—  (Safe  of  good$  by  Mtnpk— Latere  d(ft^~  GottipknU  hy  pwchwkr—  0,  C. 

Art^ibSO—ReammabledUigence.^    Wine  was  sold  by  sample,  and 

acjE^pted  by  the  buyer  without  comparison,  and  paid  for,  and 

part  of  it  resold  by  him.    .^eM,.that  the  buyer  was-  not  entitled 

./to  tender  back  the  wine,  after  the  lapse  of  more  than  a  year,  on 

the  ground  that  it  was  of  inferior  quality.    Guett  di  Doughu,  2^2. 

— '    SimvlaUon— Evidence— Pitrehiiaer  in  good  faith.']     The  appellant 

(pliMntiff)  sought  to  recover  mitohinery  transferred  to  one  Joseph 

Kieflfor  by  deed  of  sale  before  notary,  on  the  ^und  that  tiui 

'-    deed  was  simulated,  and  that  the  appellant  was  the  real  owner 

Of  tbe  machinery,  Joseph  Kieffer  being  merely  his  prtUfnom. 

\One  White  intervened  and  alleged  a  purchase'  of  the  machinery 

\j  hiin  fh>m  Kiefief.    Hdd  (affirming  the  judgment  of  Tobranck, 

M.  L.  R.,  1  a  C.  SM),  tbat  the  sale  to  Kiefibr  could  not  be 

set  aside  by  any  evidence  less  strong  Uum  the  deed  of  sale,  and 

thi^eventhe«(lmissionby  £a«fferthat  the  sale  was  sijunlated 

(if  st^ch  admission  existed,  w>iich  was  not  the  case)  could  not 

the  rights  of  the  purchaser  in  good  ^ith  ftom  KiefR|r, 


<£^Xt<fer,  236. 

I  property.]    See  Si7B8nrunoN,.461. 
^,  TOWN  OF.    -See  Railway,  466. 
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*  Bight  to  fMt-Mvrtgdnee  Iff  ihip— Privilege  for  neouiary  «t9>/D^.] 
<ReveninkUie  decisitm  of  the  Superior  Coort,  k.  L. R., SJ. G. 
484.)    (li)  yVban  theft  ftra  two  distinct  hirings  of  a  vessel,  the 
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SHIPPlNO-CbnKm^     ^ 

,1  voyage  ander  eitek  ^ng  it  •  iMi»nte  tnumction.  and'  freight 

;  npon  the  flrat  hlrinM*  elwped  l)y  the  veaael's  arrival  and  readi- 

1  neat  to  deliver  at  the  port  of  deetination  thereunder,  althoag)i  by 

Ithtf  tocond  hiring  she  may  .be  ihg^iged  to  amvey  her  cargo  to 

another  port  without  iinahipping  the  aiiine  at  the  flrat  pert.    (2.) .    ■ 

Freight  so  earned  may  \^  collected  by  the  master  erf  the  veaMl, 

„  be  being  ataa  principal  owner,  and  may  be  >pplied  by  him  |n 

pay  mentof  an  antecedeiit  debt  owed  by  him.    (3.)  The  fumisljerS 

of  necessary  supplies  npon  *  oompletbd  voyage,  having,  prior  td 

\  poflsession  taken  by  the  mortgagee,  obtained  a  draft  from  the 

^  )^ti^x  and  princi^  owner  upon  the  consignees^  <al!>vering  the 

^amount  of  such  ?upplieBrthereby  obtain  an  assignment  of  fiteight     : 

earn^  upon  such  voyage  *ro  (onto  and  are  entitled.to  receive  the 

'.       same  in  priority  to  the  inortgagee.    (4.)  The  mortgagee  of  a 

vessel,  in  taking  poaseliion,  b«ooibes  entitled  to  all  freight 

accruing  due  subject  to  the  claim  for  necessary  si^pUes  for  the 

last  voyage,  which  is  privileged,  and  ranks  before  him.    Hto 

rights  are  not  greater  than,  the  owner's  rights.     PicVori  « 

^^%art,7a  ^    :„;.;,:.       '  V^    ^ 

ST«TOBY  PRIVILEGE.  -  .  .  ^      .        ..U. 

Ati&m.  «n  <Mno«dotton  dt  namtl  owire-SlaMory  primtege  to  mointeW 

^  MUridge-^It^ngenunt.]  i  A  statutory  privilege  was  Mooi^eo 

J 26  Vlc.c.  32)  to  a  pmson,  his  heiili  and  aasiiltas,  iblevy iWto 
,  toll-bridge  erected  by  him  over  a  river,  and.by  tV  "t^wto 
iding  such  privHege,  it  was  enacted  (sect  10.  "  that  •n»Mh« 
[dge  shall  be  opMi  for  the  ujm  of  the.  mblic,  no  person  shall 
set  or  cause  to  beerected  any  bridge  of  bridges,  or  main^in  _ 
"or  cause  to  be  maintained   any  means  of  qommunicatioix 
•^   "  for  the'carriage  of  any  person,  cattle  or.  carriage  whatsoeyer, 
"tor  fttw,  across  the  said  branch  of  the  river  Yamaska,  at^e 
"  place  above  mentioned,  anywherb  w^hin  one  mile  above  ahd 
"  one  nie  and  a  half  below  the  said  bridge,  under  penalty,  etp, 
«'  provi^  that  nothfaig  in  this  Act  sh«U  be  oonstnied  to  deprive 
«  tfTe  pttblic  of  the  right  of  crossing  the  said  river  within  the 
."  limit*  aforesaid,  by  fording,  or  in  canoes  or  otherwise,  without 
"ipayment'*    A  large  number  of  perMHis  built  a  snbwjription 
bridge  within  the  limita  of  the  ttatutory  privilege,  aVowedly  witii 
the  object  of  avoiding  the  use  <rf  the  toll-bridge  and  depriving  the 
owner  of  the  bene^t  of  his  privilege.   Hdd,  that  this  was  an 
r      -    iiidlrect  mode  of  defeating  the  statatory  i)rivi)ege,  and  that  the 
defendants  sliould  be  oondemnied  to  demolish  the  bridge  by 
them  ooD^trncted.    Gfirord  «fe  JBUonger,  10*. 

SUBSTITUTION.  *       V  »        ,,     ,' „,i      _,.  , 

Sak  of  mibtiluud  pr0ptrty-TFamiM0.y  (1)  The  ordinance  of 
snbstitntions  of  1747  never  was  in  force  in  Cniada ;  and  aooord- 
ing  to  the  law  which  existed  in  FranjjMwfore  the  ordinance  of 
1747  and  in  Canada  before  the  enactment  of  the  CSvIl  Code, 
KajqteU  dt  tvb^AMim,  might,  npon' judicial  aothoriiation 
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BUBSTITUTION-ConhniMA  <        - 

duly  obtained,  alienate  the  immoveables  of  the  substitation  for 

necessary  cause  and  to  prevent  thigi^e  theraof  by  the  sheriff; 

and  such  aJienaUon  was  fin^    (2.)  Befoi»  the  Civil  Code,  tt^ , 

^  consent  of  the  tutor ^r  curator  to  the  sobstitntion,  at  the  sale  of 

yaubsUtuted  property,  was  sufficient;  the.  ooncunenoe  of  a  tutor 

/  to  the  aubstitutes  then  borh  waa  not  lequiied.    (3.)  The  fkct 

that  all  the  r^^ves  residing  in  the  diatrict  were  not  summoned 

■  to  a  family  council,  will  not  render  the  proceedlMga  nuU,  where 

the  omission  Uf  summon  all  the  relatives  was  not  intentional, 

_  ,      and  no  prejudice  was  caused  thereby  to  the  minora.    (4.)  The 

order  of  the  judge  or  protbonotary  on  the  advice  of  a  family 

/    ootodl  covers  all  antecedent  irregularitiea  as  ie{(afda  the  rights 

of  third  parties.    (6.)  Absence  of  consent  by  substitutes  who 

were  of  age  at  thi  time  of  the  authorisation  to  sell  can  be  invoked 

-  only  by  themselves  in  their  own  behalf,  and  does  not  invalidate 

■   ~^    the  sale  as  regards  the  substitutes  who  were  duly  represented. 

CatydiPerrauit,m. 
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SUOCJ^ION.    /Sw  £zaoim>«,  810. 

TANNERY.    See  NmjUNC^  197.    '  '' 

."raxEa 

Impo$^bymunieipalbj/4aw$for  the  payment  of  intetetl  and  ereaiiim 
of  rinHng  fund  for  redemption  of  munieipal  debenturee.^    See  Ex- 

'       an FTION  FROM  TAXAnOM,  20. 

-^^   See  IjIxBfFTioM  FBOK.  Taxbb,  1. '  , '  *       ■ 

taxation  of  railway  bridge. 
tei,bgrXph  company.  " 

:  .r.      IVwumMon  of  lOeOom  matter.}    See  LrasL  ano  Slamob,  122. 

,;^ll.bbidqe.        i 

-«  ->     StUMoiy  pnvO^  ^  levying  tolU.}    See  Statdtory  PBmuai^  104. 

VAGRANCY.    &e  C^muMAL  L&w,  326. 
-    VENDOR  AND  PURCHASER.    SeeBAis. 


See  Railwat,  466. 
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